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As  stated  in  the  preface  to  Supplement  number  3  to 
my  Civil  Code  (1891),  I  apprehended  that  the  publica- 
tion of  another  yearly  Supplement  would  make  the 
number  of  volumes  to  be  consulted  too  numerous  for 
speedy  and  ready  reference  and,  consequently,  it  was 
improbable  that  a  fourth  would  be  issued.  I  added, 
however,  that,  at  the  end  of  five  years  from  the  date  of 
the  publication  of  my  Code,  I  might  issue  a  Quinquen- 
nial Appendix,  consolidating  the  three  yearly  Supple- 
ments then  issued  and  adding  thereto  the  jurisprudence 
etc.,  of  the  two  succeding  years,  but  that  this  w^ould 
depend  upon  whether  there  was  any  expressed  desire  on 
the  part  of  the  profession  that  this  should  be  done.  More 
than  seven  years  have  now  elapsed  since  the  publica- 
tion of  my  Code  and,  during  the  past  three  years,  I  have 
been  asked  by  many  members  of  the  Bench  and  Bar  to 
bring  the  work  up  to  date  and,  my  publisher  having 
assured  me  that  such  was  the  general  desire  of  the  pro- 
fession and  repeatedly  urged  me  to  undertake  the  work, 
I  finally  resolved  to  do  so. 

This  volume  contains  all  Statutory  amendments  to 
the  Civil  Code,  together  with  all  reported  decisions  of 
the  Courts  of  this  Province,  of  the  Supreme  Court  and 
of  the  Privy  Council  relating  thereto,  from  the  1st 
October  1888  (the  date  of  the  publication  of  my  Annot- 
ated Code)  down  to  the  14th  October  1895.  Occasion- 
ally, references  are  made  to  decisions  of  the  Courts  of 


VI  Preface 

other  Provinces,  when  they  relate  to  matters  treated  of 
in  our  Civil  Code. 

It  will  be  remembered  that  the  amendments  to  the 
Civil  Code,  eflfected  by  the  Revised  Statutes  of  the  Pro- 
vince of  Quebec,  were  inserted  in  the  first  volume  of 
my  Code  as  an  Appendix,  the  Revised  Statutes  not 
having  been  printed  when  it  went  to  press.  In  the 
present  book  reference  is  made,  at  each  article  thus 
amended,  to  the  volume  and  page  of  my  Code  at  which 
such  amendments  are  to  be  found. 

In  using  this  work  it  will  probably  be  observed  that 
the  breviats  of  cases  are  sometimes  quoted  in  full,  when 
only  certain  poi  tions  of  such  cases  refer  to  the  articles  at 
which  they  are  inserted,  the  remainder  applying  to 
other  articles  of  the  Code.  This  has  been  done  in  order 
to  avoid  repetition  and  cross-references  have  been  made 
at  each  of  the  other  articles  to  which  such  cases  refer. 

The  following  are  the  exact  points  up  to  which  the 
various  Statutes  and  Law  Reports  have  been  digested 
in  this  work. 

L.R.,  (1894)  App.  Cas., — the  whole 

M.  L.  R.,  1  Q.  B., — the  whole 

M.  L.  R.,  1  SO.,— the  whole 

21  E.  L.,— the  whole 

17  L.  N., — the  whole 

35  L.  0.  J., — the  whole 

11  Q.  L.  R.,— the  whole 

23  S.  0.  E., — the  whole 

R.  J.  Q.,  1  C.  S.,— up  to  p.  884 

E.  J.  Q.,  1  B.  R.,— up  to  p.  192 

1  R.  de  J., — up  to  p.  432. 

Dominion  Statute,  58-59  Vict., — the  whole 

Quebec  Statute,  68  Vict., — the  whole. 
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The  amendments  to  the  '*  Augi Law^^  passed  at  the 
recent  session  of  the  Provincial  Legislature,  are  also 
inserted  at  the  proper  articles,  although  the  Quebec 
Statutes  for  that  session  have  not  yet  been  issued. 


W.  Prescott  Sharp. 


Montreal,  February,  1896. 


ABBREVIATIONS. 


L;  R.  (1894)  App.  Gas. . .  Privy  Council  Appeal  Cases. 

App.  Cas English  Law  Reports,  Appeal  Cases  before  the  Privy 

Council. 

L.  C.  J Lower  Canada  Jurist. 

L.  N Legal  News. 

M.  L.  R.— Q.  B.. . : Montreal  Law  Reports— Queen's  Bench. 

M.  L.  R. — S.  C Montreal  Law  Reports— Superior  Court. 

Q.  L.  R Quebec  Law  Reports. 

R.  J.  Q. — C.  S Rappot*ts  Judiciaires  Offlciels  de  Quebec— Cour  Sup^- 

rieure. 

R«  J.  Q.— B.  R Rappoils   Judiciaires    Offlciels  de  Quebec— Cour  du 

Banc  de  la  Reine. 

R.  de  J Revue  de  Jurisprudence. 

R.  L. Revue  Legale. 

S.  C.  R Supreme  Court  Reports. 

R.  8.  Q. Revised  Statutes  of  Quebec. 

R.  S.  C Revised  Statutes  of  Canada. 

D Dominion  Statutes. 

Q Quebec  Statutes. 
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JS.  This  article,  as  replaced  by  the  R  S.  Q.,  is  noted  in  full  in 
Vol.  1,  p.  721. 

1.  Section  161  of  the  Dominion  Act,  51  Vict.,  cap.  29,  provided 
for  an  appeal,  in  certain  cases,  from  the  award  of  arbitrators.     This 
Act  was  assented  to  on  the  22nd  May,  1888.     An  award  had  been 
rendered  on  the  18th  May,  1888,  but  had  only  been  served  on  the 
Appellants  on  the  26th  June.     It  was  contended  that  no  appeal  could 
be  had,  as  the  award  was  liiade  before  the  Act  authorizing  an  appeal. 
Held,  that  an  award  has"  the' force  df  'dhbse  iitqee  b^twenn  tlie  partifes- 
only  from  the  date  of  service  thereof  and  tfiat ' the  letwat'd'iii' question  V 
havmg  been  served  upon  the  Appellants  after  the  passing  of  the  Act 
above  cited,  they  were  entitled  to  the  benefit  of  the  appeal  provided 
by  that  Act. — Loranger,  J. — Mills  vs.  Atlantic  and  North  West  Ry., 
M.  L.  R,  4  S.  C,  p.  302. 

2.  Que  le  droit  d  appel  d'un  jugement  est  soumis  k  la  loi  qui  est  en 
force  le  jour  de  la  prononciation  de  ce  jugement. — Mathieu,  J. — 
Atlantic  and  North  West  Ry,  vs.  Prud*homme,  18  R.  L.,  p.  143. 

3.  Que  la  compagnie  de  chemin  de  fer  qui,  avant  la  passation  du 
Statut  du  Canada  de  1888  (51  Vict.  ch.  29,  s.  161),  qui  donne  le  droit 
d  appel  des  sentences  arbitrales  iixant  Tindemnite  k  etre  accord^e  au 
propri^taire  expropri6,  a  promis  de  soumettre  k  une  sentence  arbitrale 
qui  devait  etre  rendue  par  des  arbitres  nomm^s  avant  la  passation  de 
ce  statut,  ne  pent  appeler  de  cette  sentence,  mSme  si  elle  n'a  ^t6  rendue 
qu'apr^  la  passation  de  Tacte. — Mathieu,  J. — Atlantic  and  North 
West  Ry,  vs.  Trenhobne,  18  R  L.,  p.  528,  19  R  L.,  p.  659. ' 

4.  Que  c'est  la  loi  en  force  au  temps  ou  les  procedures  ont  com- 
mence qui  rfegle  le  droit  d'appel  et  non  pas  celle  en  force  lors  du  juge- 
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ment. — C.  R. — Atlantic  and  North  West  Ry,  vs.  PominvUley  34  L.  C. 
J.,  p.  241. 

5.  Semble — Que  sur  un  appel  d'une  sentence  arbitrale,  sous  la 
section  161  de  Facte  des  chemins  de  fer  de  1888,  le  droit  d'appel  est 
regi  par  la  loi  en  force  au  temps  oik  la  sentence  a  ^t6  rendue,  sans 
ogard  au  droit  ezistant  lors  du  commencement  des  proc^d^s  devaut  les 
arbitres. — Q.  B. — Atlantic  and  North  We&t  Ry.  <t  Jiidah,  20  R.  L., 
p.  527. 

6.  Le  nouveau  tarif  des  honoraires  des  avocats  doit  recevoir  son 
application  aux  procedures  subs^quentes  au  ler  Septembre,  1891,  date 
<le  sa  mise  en  force,  mSme  dans  les  causes  commenc^es  anterieurement 
et  alors  pendantes. — RoUTHlER,  J. — Quebec  Bank  vk  Bryant — R.  J. 
Q.,  1  C.  S.,  p.  100. 

7.  A  similar  decision  appears  to  have  been  rendered  in  the  follow- 
ing case : — C.  R — Quebec  Bank  vs.  Bryant,  15  L.  N.,  p.  98. 

8.  Le  serment  de  Tavocat  est  recu  k  lappui  de  son  compte  pour 


Qli5  le  droit  d'appel  est  r6gi  par 
iugement  dont  on  appelle  est  rendu,  et  non  par  la  loi  en  force  k  la  date 
oil  Tinstance  dans  laquelle  le  jugement  est  rendu,  a  commence. — 
Mathieu,  J. — Atlantic  d-  North  West.  Ry.  vs.  Descaries,  21  R.  L., 
p.  194. 

10.  Que  la  taxe  de  vingt  pour  cent  sur  Texcedant  de  la  recette  des 
officiers  publics  au-dessus  de  mille  piastres,  imposes  par  le  statut  45 
Vic,  ch.  17,  sec.  2,  codifi^  maintenant  k  Tarticle  1213  des  statuts 
refondus  de  la  Province  de  Quebec,  pent  etre  exig^e  des  officiers  publics 
qui  etaient  en  fonctions  lors  de  la  passation  du  dit  statut. — Pagnuelo, 
J. — Twrcotte  vs.  Auger,  R  J.  Q.,  2  C.  S.,  p.  150. 

11.  A  party  to  a  suit  cannot  be  heard  as  a  witness  on  his  own  be- 
half, in  a  commercial  case,  to  prove  a  contract  alleged  to  have  been 
made  at  a  date  prior  to  the  coming  into  for^'e  of  the  Act  54  Vic.  (Q.) 
ch.  45. —  DoHERTY,  J. — PUUt  vs.  Drysdale,  R  J.  Q.,  2  C.  S.,  p.  282. 

12.  Conform^ment  k  la  decision  dans  la  causo  ci-haut  cit6e  de 
Beavbien  vs.  Allaire,  I'avocat  pent  prouver  par  son  serment,  la 
requisition,  la  nature  et  la  dur^e  de  ses  services  professionnels  mSme 
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quand  il  s'agit  d'affaires  a^nterieures  k  la  passation  du  statut  54  Vic, 
c.  32,  8.  2,  qui  autorise  cettepreuve. — Jett6,  J. — Chdgmonvs,  8t  Jean, 
R.  J.  Q.,  3  C.  S,  p.  459. 

13.  By  section  3  of  the  Supreme  and  Exchequer  Courts  Amending 
Act  of  1891  an  appeal  may  lie  to  the  Supreme  Court  of  Canada  from 
the  Superior  Court  in  Review,  Province  of  Quebec,  in  cases  which  by 
the  law  of  that  Province  are  appealable  direct  to  the  Judicial 
Committee  of  the  Pi'ivy  Council.  A  judgment  was  delivered  by  the 
Superior  Court  in  Review  at  Montreal  in  favor  of  D.,  the  respondent, 
on  the  same  day  on  which  the  amending  Act  came  into  force.  On  an 
appeal  to  the  Supreme  Court  of  Canada  taken  by  H.  et  al.  Held, 
that  the  appellants  not  having  shown  that  the  judgment  was  delivered 
subsequent  to  the  passing  of  the  Amending  Act  the  Court  had  no 
jurisdiction.  Quere. — Whether  an  appeal  will  lie  from  a  judgment 
pronounced  after  the  passing  of  the  Amending  Act  in  an  action 
pending  before  the  change  of  the  law. — Supreme  Court. — Hwrtubise 
i('  Dpsmarteau,  19  S.  C.  R.,  p.  562. 

14.  In  an  action  brought  by  respondent  against  the  appellant  for 
$2,006,  which  was  argued  and  taken  en  d^libM  by  the  Superior 
Court  sitting  in  Review  on  the  30th  September,  1891,  the  day  on 
which  the  Act  54  and  55  Vic,  ch.  25,  s.  3.  giving  a  right  to  appeal 
from  the  Superior  Court  in  Review  to  the  Supreme  Court  of  Canada 
was  sanctioned,  the  judgment  was  rendered  a  month  later  in  favor  of 
the  respondents.  On  appeal  to  the  Supreme  Court  of  Canada  :  Held, 
per  Strong,  Fournier  and  Taschereau,  J  J.,  that  the  respondent's  right 
could  not  be  prejudiced  by  the  delay  of  the  Court  in  rendering 
judgment,  which  should  be  treated  as  having  been  given  on  the  30th 
September,  when  the  case  was  taken  en  delib^rS,  and  therefore  the 
case  was  not  appealable. — Supreme  Court. — Couture  &  Bouchard 
21  S.  C.  R.,  p.  281. 

15.  By  sec.  3,  ch.  25,  of  54  and  55  Vict.,  an  appeal  is  given  to  the 
Supreme  Court  of  Canada  from  the  judgment  of  the  Superior  Court 
in  Review  (P.  Q.)  "  where  and  so  long  as  no  appeal  lies  from  the 
judgment  of  that  court  when  it  confirms  the  judgment  rendered  in  the 
court  appealed  from,  which,  by  the  law  of  the  Province  of  Quebec,  is 
appealable  to  the  Judicial  Committee  of  the  Privy  Council"  The 
judgment  in  this  case  was  delivered  by  the  Superior  Court  on  the  I7th 
November,  1891,  and  was  affirmed  unanimously  by  the  Superior 
Court  in  Review  on  the  29th  February,  1892,  which  latter  judgment 
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was,  by  the  law  of  the  Pix>vince  of  Quebec,  appealable  to  the  Judicial 
Committee.  The  statute  54  and  55  Vic,  ch.  29,  was  passed  on  the 
30th  September,  1891,  but  the  plaintifTs  action  had  been  instituted  on 
the  22nd  November,  1890,  and  was  standing  for  judgment  before  the 
Superior  Court  in  the  month  of  June,  1891,  prior  to  the  passing  of  54 
and  55  Vic,  ch.  25.  On  an  appeal  from  the  judgment  of  the  Superior 
Court  in  Review  to  the  Supreme  Court  of  Canada,  the  respondent 
moved  to  quash  the  appeal  for  want  of  jurisdiction.  Held,  per  Strong, 
C.  J.,  and  Foumier  and  Sedgewick,  JJ.,  that  the  right  of  appeal  given 
by  54  and  55  Vict.,  cIl  25,  does  not  e.^tiud  to  cases  sbai>ding  for 
judgment  in  the  Superior  Court  prior  to  the  passing  of  the  said  Act. 
(Couture  vh.  Bouchard,  21  S.  C.  R.,  p.  181,  followed.  Taschereau  and 
Gwynne,  JJ.,  disseating.)  Per  FouRNiER,  J. — That  the  statute  is  not 
applicable  to  cases  already  instituted  or  pending  before  the  courts,  no 
special  words  tothat  effect  being  used. — Supreme  Court. —  WUllam^ 
cfc  IrviTie,  22  S.  C.  R.,  p.  108. 

16.  Que  le  demandeur  pouvait  prouver  la  requisition,  la  nature 
et  la  duree  de  ses  services  en  vertu  du  statut  54  Vic,  ch.  32,  sec  2,  bien 
que  ce  statut  fut  posterieur  aux  services  en  question. — Taschereau. 
J. — Burrovxflis  vh.  Town  of  Lfxchtcfe,,  R.  J.  Q.,  6  C.  S,  p.  394. 

17.  Where  a  right  has  been  extinguished  by  prescription,  a  subse- 
quent change  of  the  law,  extending  the  time  necessary  to  prescribe, 
will  not  revive  the  right. — Q.  B. — Decttene  rf*  City  of  Montreal,  R.  J.  Q., 
1  B.  R,  p.  206. 

The  judgment  in  the  above  case  was  confirmed  by  the  Priv}- 
Council.— L  R.  (1892),  App:  Cas.,  p.  640. 

18.  Le  statut  du  Canada,  56  Vict.,  ch.  31,  acte  concernant  les 
t^moins  et  la  preuve,  s  applique  a  la  preuve  au  sujet  des  billets 
promissoires  qui  est  utie  mati&re  tombant  sous  le  contrOle  legislatif  du 
parlement  du  Canada^  Ce  statut  du  Canada  s  applique  meme  dans  le 
cas  ou  le  billet  promissoire  est  d'une  date  ant6rieure  a  sa  mise  en 
force,  attendu  que  cette  exemption  n'6tait  nullement  en  faveur  des 
parties,  mais  un  privilege  seulement  pour  le  t^moin,  et  il  suffit  que  le 
statut  abrogeant  ce  privilege  soit  en  force  au  moment,  ou  le  t^moin  est 
interrog6. — Cimon,  J. — La  Banqtue  Jacques  Cartier  vs.  Oagnov,  R.  J. 
Q.,  5  C.  S.,  p.  251. 

19.  That  before  the  passing  of  the  Dominion  Statute  53  Vict.,  ch. 
33,  the  holder  of  a  promissory  note  was  not  bound  to  give  notice  of  pro- 
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test  to  the  endorser  poar  aval,  in  order  to  hold  him  ;  and  that  as  regards 
notes  made  before  the  passing  of  the  said  statute,  it  has  no  retroactive 
effect,  and  has  not  affected  the  position  of  the  parties.  —C.  R. — f^yf^^ 
rs.  Boyce,  15  L.  N.,  p.  327. 

3.  This  article,  as  replaced  by  the  R.  S.  Q.,  is  noted  in  full  in 
Vol.  l,p.  721. 

4.  This  article,  as  replaced  by  the  R.  S.  Q.,  is  noted  in  full  in 
Vol.  1,  p.  721. 

5.  This  article,  as  replaced  by  the  R.  S.  Q.,  is  n  )ted  in  full  in 
Vol.  1,  p.  722. 

O.  1.  The  assignment  of  a  policy  of  insurance  is  governed  by  the 
law  of  the  place  where  the  assignment  is  made  and  not  by  the  law  of 
the  place  where  the  pjlicy  was  issued  or  where  it  is  payable. — David- 
son, i.—Previice  r,s.  Steele,  M.  L.  R.,  4  S  C,  p.  319.— C.  R.— M.  L  R., 
5  8.  C,  p.  294. 

2.  G.  had  insured  his  barn,  situate  in  Ontario,  with  the  Plaintiffs. 
The  bam  was  burnt  from  sparks  escaping  from  one  of  the  Defendants' 
locomotiyes.  The  Plaintiffs  paid  the  loss  and  sued  the  Defendants  to 
recover.  Held.  That  the  responsibility  of  the  Defendants  was 
governed  by  the  law  of  Ontario. — Tajt,  J. — Olasgow  and  London  Ins 
Co.  >w.  Canadian  Pacific  Rjj.  Co.,  34  L  C.  J.,  p.  1 ;  20  R.  L.,  p.  157. 

3.  Where  an  action  was  brought  in  the  Province  of  Quebec,  by  the 
Plaintiff  as  receiver  to  a  corporation  in  liquidation  domiciled  in  On- 
tario, and  it  was  proved  by  the  production  of  the  Ontario  Statute  that 
the  Plaintiff,  as  receiver,  was  duly  authorized  to  represent  the  corpora- 
tion in  judicial  proceedings,  he  may  also  appear  in  his  quality  of 
receiver  in  judicial. proceedings  before  the  courts  of  the  Province  of 
Quebec — Q.  B. — Oile»  <b  Ja^qiiea,  M.  L.  R.,  7  Q.  B.,  p.  456. 

4.  A  daughter-in-law  has  no  claim  for  maintenance  against  a 
father-in-law,  where  it  appears  that  the  latter  was  only  temporarily 
within  the  Province  of  Quebec  when  served  with  the  writ  of  summons* 
and  that  by  the  law  of  his  domicile,  which  was  also  the  place  of  plaintiffs 
marriage  to  his  son,  no  obligation  is  imposed  on  a  father-in-law  to 
maintain  or  contribute  to  the  support  of  children-in-law. — Doherty, 
J. — Barnes  va.  Brown, — R  J.  Q.,  7  C.  S.,  p.  287. 

5.  Un  mineur,  mfime  commerfant,  domicilii  en  la  Province  d'On- 
tario,  ne  peut  valablement  s'engager  en  la  Province  de  Quebec  k  payer  le 
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montant  d'un  billet  sign^  de  la  raison  sociale  dont  il  i'aisait  partie, 
son  incapacity  6tant,  d'apres  ces  lois,  absolue,  et  devant  s'appr^cier 
d'apr^s  les  lois  de  son  domicile. — Jette,  J. — Jonm  r.s.  Dleklv^Hon-y  R.  J. 
Q.,  7  C.  S.,  p.  313. 

S.  1.  In  the  absence  of  proof  to  the  contrary  the  laws  of  a  foreign 
country  are  presumed  to  be  the  same  as  the  laws  of  this  Province. — 
Q.  B. — PriToeau  &  Giles,  M.  L  R,  7  Q.  B.,  p,  467. 

2.  Qu'aucune  preuve  n  ayant  et^  faite  des  lois  de  la  Province  de 
Manitoba,  on  doit  pr^sumer  que  ces  lois  sont  semblables  aux  ndtres. — 
C.  K—Trew  ?'^.  Kirkujh  R.  J.  Q.,  7  C.  S.,  p.  308. 

3.  IjCS  lois  deTEtat  de  New  York  en  1865,  permettant  aux  etran- 
gers  de  disposer  par  testament,  suivant  les  formes  autorisees  par  les 
lois  de  leur  domicile,  le  testament  olographe  fait  k  cette  6poque,  dans 
cet  Etat,  par  une  personne  domicili6e  k  Quebec,  ef?t  valable. — Q,.  B. — 
Ross  (t  Ross,  R.  J.  Q.,  2  B.  R.,  p.  413. 

4.  See  opinion  of  Mr.  David  Mills,  M.  P.,  as  to  the  effect  of  a  marriage 
contract  drawn  in  accordance  with  the  laws  of  the  Province  of  Quebec, 
where  the  prospective  wife  lived,  while  the  prospective  husband  lived 
in  the  Province  of  Ontario,  where  also  the  future  matrimonial  domicile 
was  to  be. — 17  L.  X.,  p.  219. 

lO.  This  article,  as  replaced  by  the  R.  S.  Q.,  is  noted  in  full  in 
Vol.  1,  p.  721. 

ISt.  1.  Que  lorsqu'un  statut  donne  k  une  corporation  municipale  la 
faculty  de  donner,  dans  un  certain  d61ai,  une  garantie  d^termin^,  pour 
s'assurer  certains  avantages  mentionn^s  au  statut,  il  autorise,  par  la 
mSme,  la  corporation  k  donner  cette  garantie. — Q.  B. — Tofvn  of  I/h.^is 
<k  Quebec  Warehouse  Co.,  20  R.  L.,  p.  196. 

2.  A  testator  directed  that  certain  allowances  should  be  paid 
monthly  to  his  children.  By  a  subsequent  Act  of  the  Legislature  (54 
Vict.,  Q.,  ch.  96),  his  testamentary  executrix  was  "  authorized  to  pay" 
to  each  of  the  children  an  additional  sum  of  $200  per  month,  the  pre- 
amble stating  that  the  revenues  of  the  estate  were  considerable,  that  it 
appeared  from  the  provisions  of  the  will  that  it  was  the  desire  of  the 
testator  that  his  children  should  continue  to  live,  after  his  death,  in 
the  same  condition  as  to  fortune,  as  during  his  lifetime,  and  that  the 
testamentary  executrix,  with  a  view  to  the  settlement  of  her  children. 
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desired  to  secure  to  them,  during  her  administration,  a  larger  income 
out  of  the  revenues  of  the  estate.  It  appeared  that  the  revenues  of 
the  estate  were  amply  sufficient  for  the  payment  of  the  increased 
allowances.  Hdd. :  That  the  terms  of  the  statute  "  is  authorized  to 
pay  '*  were  permissive  and  not  imperative,  and  that  the  testamentary 
executrix  might  refuse  to  pay  the  additional  allowance  without  being 
obliged  to  assign  any  reason  for  such  refusal. — Q.  B. — Lapierre  (f* 
Bodier,  R.  J.  Q.,  1  B.  R,  p.  515. 

3.  Un  r^glement  municipal  qui  frappe  d'un  droit  de  $5  chaque 
cheval  et  chaque  voiture,  etc.,  est  conforme  au  statut  qui  autorist*  la 
corporation  k  prelever  ce  droit  "  sur  chaque  cheval  et  chaque  voiture, 
etc.,"  quoiqu'il  ajoute  "  lesquels  cheval  et  voitures  seront  exempt^s  de 
porter  un  num6ro,  et  ne  devront  pas  stationner  aux  portes  et  aux 
stations  de  cocheft^  et  charretiers,"  ces  derniers  mots  etant  ajoutes; 
pour  un  objet  sp^ial  et  n'ayant  pas  pour  effet  de  borner  le  pouvoir 
de  la  corporation  k  Timposition  d'un  seul  droit  pour  chaque  cheval 
avec  voiture. — Q.  B. — City  ofQitebec  <£:  Godin,  R.  J.  Q.,  1  B.  R.,p.  551. 

4.  L'article  1036  des  statuts  refondus  de  la  province  de  Quebec 
declare  que  toutes  poursuites  institutes  devant  un  magistrat  de 
district  ou  de  police,  pour  contraventions  k  la  loi  des  licences,  seront 
instmites  conform6ment  aux  dispositions  du  chapitre  178  des  statuts 
revises  du  Canada.  Depuis  que  cet  article  a  ete  d^crete,  le  chapitre 
178  des  statats  revises  du  Canada  a  et6  abrog^  et  remplace  par  les 
dispositions  du  code  criminel  qui  permettent  au  prevenu  de  t6moigner 
en  sa  faveur.  Jug4 : — Que  malgr^  cette  abrogation,  le  chapitre  178  des 
statuts  revis^  du  Canada  continue  de  s  appliquer  aux  poursuites  inten- 
ties  sous  la  loi  des  licences  de  la  province  de  Quebec,  ct  que,  partant, 
le  prevenu  ne  pent  s'autoriser  des  dispositions  du  code  criminel  pour 
timoigner  en  sa  faveur. — Gill,  J. — Bogaert  vfi.  Lumh,  R.  J.  Q.,  5  C.  S. 
p.  457. 

6.  L'acte  55-5()  Victoria  (Qu6.)  ch.  49,  article  21,  a  substitue  un 
Douveau  paragraphe  au  paragraphe  10  de  Tacte  54  Vict.  (Qu6.),  ch.  78, 
art  2,  au  sujet  de  T^largissement  de  la  rue  St.  Antoine,  en  la  cit6  de 
Kontreal.  L*article  2  de  cette  derniere  loi  commence  par  les  mots : 
'*  La  cite  de  Montreal  est  autorisee  k  faire  ct  ex^cuter  les  amiliora- 
"  tions  suivantes."  Le  paragraphe  substitu6  par  le  statut  55-50  Vic, 
ch.  49,  apr^s  avoir  d6crit  Telargissement  de  la  rue  St.  Antoine  et  en 
avoir  pourvu  au  co(it,ditque  les  procedures  en  expropriation  "devront 
**  6tre  termin^os  avant  le  ler  mai,  1895,  pour  la  section  s'etendant  de 


8  Conaolidated  SupplcTnent  No,  1. — Art.  I4, 

"  la  rue  Crais:  k  la  rue  Lamontagne,  et  devront  6tre  termin^es  arant 
''  le  ler  mai,  1896,  pour  la  section  s'6tendant  de  la  rue  Lamontagne 
"  aux  limites  ouest  de  la  ville."  Juge  (infirmant  le  jugement  de  la 
Cour  Superieure  k  Montreal,  Davidson,  J.) :  Que  la  disposition  sus- 
cit^e  est  potestative  et  n'impose  pa>s  k  la  cit6  de  Montreal  Tobligation 
de  faire  les  dits  travaux  d'^largissement — C.  R. — Barrington  vs.  City 
of  Montreal,  R.  J.  Q.,  7  C.  S.,  p.  146. 

6.  In  an  action  of  ejectment  by  the  Crown,  it  appeared  that  the  Ap- 
pellant Company  derived  title  through  a  grant  made  in  1661  by  the 
French  Grovemment,  which  gave  no  seigniory  over  the  land  in  suit, 
but  only  a  right  to  make  establishments  for  hunting  and  fishing 
within  certain  limits.  That  the  Ordinance,  in  1773,  together  with 
the  action  of  the  French  Crown  thereunder,  did  not  create  or  recog- 
nize any  title  in  the  heirs  of  the  grantee  to  such  seigniory.  That 
down  to  1854  there  was  no  evidence  of  either  its  creation  or  recogni- 
tion by  the  British  Crown,  but  that,  in  1854,  the  Canadian  Act,  18 
Vict,  cap.  3,  amended  by  subsequent  Acts,  recognized  that  there  was 
a  seigniory  of  Mignan,  being  part  of  the  disputed  land,  the  boundaries 
whereof  were  conclusively  established  by  the  schedule  authorized  by 
the  Acts.  Hdd,  that  the  High  Court  was  right  in  dismissing  the 
suit  as  regards  the  scheduled  lands.  If  a  mistake  had  been  made,  the 
legislature  alone  could  correct  it,  but  a  court  of  law  must  give  efhct 
to  the  enactment  as  it  stands.  Hdd,  further,  with  regard  to  the  claim 
of  the  Company  to  hold  the  whole  of  the  land  in  suit  by  prescrip- 
tion and  immemorial  possession,  that,  inasmuch  as  it  heA  disclosed 
the  true  source  of  its  title,  the  law  of  prescription  did  not  apply. — 
Privy  Coi  ncu.. — The  Lnhrador  Co.  vs.  The  Qiteeti. — L.  R.  (1893)  Ap 
Cas.,  p.  104. 

7.  An  appeal  to  earlier  law  and  decisions  for  the  purpose  of  inter- 
preting the  provisions  of  a  statutory  code  can  only  be  justified  on 
some  special  ground,  such  as  the  doubtful  import  or  previously 
acquired  technical  meaning  of  the  language  used  therein.  (This  case 
is  noted  in  full  in  this  Supplement  at  C.  C.  1056). — Privy  Council. 
— Rcinnnon  vk  Canadmn  Pacific  Ry. — L.  R.  (1892),  Ap.  Cas.,  p.  473. 

14L  Per  Patterson,  J. — Assuming  that  the  subsequent  amend- 
ment of  the  general  banking  Act  forbade  the  taking  of  such  security 
by  any  bank,  the  amendment  did  not  alter  the  charter  of  the  Ex- 
change Bank,  36  Vic.  ch,  51  (D),  under  which  the  Exchange  Bank 
had  power  to  take  the  shares  in  question  in  its  corporate  name  as 
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collateral  security.  To  take  such  security  may  ha\'e  become  an 
offence  against  the  banking  law,  punishable  from  the  beginning  as  a 
misdemeanor  and  subject  to  a  pecuniary  penalty,  but  it  was  not  uUra 
tnref<.  Art,  14  C.  C.  which  declares  that  prohibitive  laws  import 
nullity  has  no  application  to  such  a  case. — Supreme  Court. — Hie 
Exchange  Bank  of  Caniula,  r.9.  Fletcher. — 19  S.  C.  R.,  p.  278. — Q.  B. — 
M.  L.  R.,  7  Q.  B.,  p.  11. 

15.  That  Art.  8977  R.  S.  Q.,  which  provides  that  the  Provincial 
Medical  Board  **  heis  power  to  grant  the  same  privilege  (i.  e.,  a  license 
to  practice  without  examination)  to  holders  of  degrees  or  diplomas  of 
medicine  and  surgery  from  other  British,  Colonial  or  French  univer- 
sities or  colleges,'  does  not  make  it  imperative  on  the  Provincial 
Medical  Board  to  grant  such  license,  but  merely  vests  the  Board  with 
the  discretionary  power  to  grant  or  refuse  a  license,  as  they  see  fit. — 
Q.  B.— College  <fes  Mefferins  ct  Paulides.—K  J.  Q.,  1  B.  R.,  p.  405. 

16.  Que  lorsqu'un  statut  imposant  une  penality  n'en  fait  aucune 
appropriation  speciale  et  ne  fait  aucune  disposition  relativement  k  la 
maniere  de  la  recouvrer,  elle  doit  etre  recouvree  de  la  meme  mani&re 
que  toute  dette  ordinaire  a  la  poursuite  de  la  couronne  seule,  ou  de 
toute  partie  privee  poursuivant  tant  au  nom  de  la  couronne  qu'en  son 
propre  nom,  conformement  a  la  section  7,  du  chapitre  7,  31  Vict  et 
de  Tarticle  1(5  C.  C.  et  quun  individu  ne  pent  en  poursuivre  le  recou- 
vrement  en  son  nom  personnel.  (S.  R.  Q.  art.  30  et  31). — Q.  B. — 
Lhrmhin  Sr  Gosf<elin,  19  R.  L.,  p.  340. 

1*7.  This  article,  as  replaced  by  tHe  R.  S.  Q.,  is  noted  in  full  in 
Vol.  I,  p.  722. 

Amendm'int. — Clause  3  of  paragraph  14  of  the  schedule  to  article 
17  of  the  Civil  Code  of  Lower  Canada,  as  it  is  contained  in  article  6775 
of  the  Revised  Statutes,  is  replaced  by  the  following : 

"  3.  The  festival  of  Epiphany,  Ash  Wednesday,  Good  Friday, 
Easter  Monday,  the  Ascension,  All  Saint's  Day,  Conception  and  Christ- 
mas Day."— Q.— 56  Vict.  cap.  38. 

As  to  affirmation  by  Quakers — See  Vol.  II,  p.  577. 

1.  The  power  to  appoint  a  warden  implies  the  right  to  accept  his 
resignation  and  name  his  successor. — Wurtele,  J. — Corporation  of 
the  County  of  Pontutc  vs.  Pontiac  Pacific  Junction  Ry,,  11  L.  N.,  p. 
370. 
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2.  Que  la  Cour  peut  r^voquer  les  liquidateurs  d'une  banque  en 
liquidation  et  les  remplacer  de  Tavis  des  parties  int6ress^es.  (C.  C- 
373a.)— Mathieu,  3,—CloyeH  vs.  Darling,  16  R.  L.,  p.  649. 

3.  L'absent,   aux   biens   duquel   un   gardien   a   ete   nomme,    eu 
vertu  de  Tarticle  780  C  P.  C,  est  en  faillite  dans  le  sens  du  dernier 
alin^a  delarticle  1998  C.  C— C.  "R.—Dnhfiinifi  vs.  Pratte,  16  Q.  L.  R. 
p.  25». 

4.  Deux  commissaires  nommes  pour  les  fins  d'une  expropriation 
n6cessit6e  par  I'^largissement  d'une  rue  en  la  cit6  de  Montreal  ne 
peuvent  proceder  li^galement,  lorsque  le  troisieme  commissaire  est 
empech^  par  maladie  de  prendre  part  k  leurs  operations.  La  cite  ne 
peut  §tre  forc^e  k  proceder  sur  un  rapport  ainsi  fait  pai-  deux 
commissaires,  surtout  lorsque  le  d61ai  fix6  pour  ce  faire  est  expire. — 
Gill,  J. — Carslake  vs.  City  of  Montreal,  R.  J.  Q.,  4  C.  S.,  p.  61. 

5.  Que  les  mots  "  en  decontiture  "  et  *'  insolvable  "  sont  des  mots 
synonimes. — CiMON,  J. — Pelletier  vs.  DechSnes,  1  R.  de  J.,  p.  352. 

6.  Under  the  circumstances  proved  in  this  case,  there  was  prinui 
acie  presumption  that  all  due  and  sufficient  precautions  and  care  to 

avert  possible  danger  were  not  used,  and  alleged  ignorance  of  special 
dangers  existing  at  the  locality  only  strengthens  this  presumption,  for 
one  who  undertakes  a  work  of  this  kind  is  bound  to  foresee  and  guard 
against  all  reasonable  eventualities,  and  n  )t  doing  so,  cannot  shelter 
himself  under  a  plea  of  vis  nuijor. — Andrews,  J. — St.  Jean  vs.  Petem, 
17  Q.  L.  R.,  p.  252. 

7.  Que  par  une  disposition  dans  une  donation  faite  en  langue 
anglaise,  l^guant  des  biens  au  fils  du  donateur,  k  la  charge  de  les 
remettre  to  his  eldest  child,  ces  biens  doivent  retoumer  k  I'ain^  des 
enfants,  que  ce  soit  une  fiUe  ou  un  gar9on,  le  mot  child  s'appliqnant 
^alement  aux  fiUes  comme  aux  gar9ons. — Mathieu,  J. — Oro^ce  t?s. 
Higgins,  R.  J.  Q.,  1  C.  S.,  p.  32. 

8.  Que  Ic  derangement  des  facult^s  mentales  constitue  un  cas  de 
force  majeure  qui  produit  Tirresponsabilite  civile  et  ecarte  Tapplication 
de  Tarticle  1053  du  Code  Civil— C.  K— Busby  vs.  Ford,  R.  J.  Q.,  3  0. 
S.,  p.  254. 

9.  Where  fire  destroyed  the  defendant's  house,  leaving  one  of  the 
walls  standing  in  a  dangerous  condition,  and  the  defendant  knowing* 
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the  fact,  neglected  to  secure  or  support  the  wall  or  take  it  down,  and 
some  days  after  the  fire  it  was  blown  down  by  a  high  wind  and 
damaged  the  plaintiffs  house.  Held:  Affirming  the  judgment  of  the 
courts  below,  that  the  defendant  could  not  shield  himself  under  the 
plea  of  vis  major,  and  was  liable  for  the  damages  caused. --»Supreme 
CojjiXT-  -NordfveiTYier  ik  AlexdndAVy  19  S.  C.  R.,  p.  248. 

Amendment : — Article  22  should  read  as  follows : 


*.  These  conditions,  in  so  far  as  they  are  prescribed   by  tlie 
laws  of  the  Dominion,  are  : 

1.  Residence  in  Canada  during  three  years  at  least,  or  service 
during  at  least  three  years  under  the  Government  of  Canada,  or  undei* 
the  Government  of  one  of  the  Provinces  of  Canada,  with  the  intention 
when  naturalized  to  either  reside  in  Canada  or  to  serve  under  the 
Government  of  the  Dominion  or  under  the  Government  of  one  of  the 
Provinces  of  Canada. 

2^  Taking  the  oath  of  residence  or  of  service  and  that  of  alle- 
^ance  required  by  law. 

3.  Procuring  from  the  proper  court,  with  the  necessary  formalities, 
the  certificate  of  naturalization  required  by  law." — C.  C.  22  ;  R.  S.  C, 
c  113.— R  S.  Q.,  art.  6228. 

S86.  This  article,  as  replaced  by  the  R.  S.  Q.,  is  noted  in  full  in 
Vol  I.  p.  725. 

AmeTidinent  -Article  26  should  read  as  follows : 

**  ae.  Aliens  cannot  serveas  jurors."— C.  C.  26  ;  B.  N.  A.,  Act  1867  : 
Imp.  Act  33  v..  c.  14,  ss.  25  and  26  ;  R.  S.  C,  c.  174,  s.  161 ,  46  V,  Q., 
c  16,  &  3.— R  S.  Q.,  art.  6229. 

SW.  1.  The  principal  establishment  within  the  Province  of  Quebec 
of  a  foreign  corporation  doing  business  in  the  province,  is  its  domicile 
within  the  meaning  of  Art.  34,  C.  P.  C,  though  its  head  office  may  be 
in  another  country.  Service  at  such  domicile,  upon  the  manager  of 
the  corporation,  is  equivalent  to  personal  service  within  the  meaning 
of  said  Art  34,  C.  P.  C. — Q.  B. — Bank  of  British  North  America  i: 
Stetjua/rt,  R.  J.  Q.,  1  B.  R..  p.  56. 
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1.  Where  an  alien,  not  resident  in  the  Province  of  Quebec,  is  sued  in 
its  courts,  for  the  fulfilment  of  an  obligation  contracted  by  him  in  a 
foreign  country,  the  question  is  not  one  of  jurisdiction  but  of  due 
service  of  process,  and  if  the  defendant  appears  and  does  not  attack 
the  service  made  upon  him  by  an  exception  to  the  form  he  must  be 
held  to  be  properly  before  the  court. — Wurtele,  J. — Baxter  r« 
Sterling,  R.  J.  Q.,  2  C.  S.,  p.  49(). 


The  right  to  control  the  composition  of  a  city  council,  in  this 
Province,  whether  by  vote  or  by  resort  to  the  courts,  is  a  privilege 
attached  to  the  quality  of  British  subject ;  a  non -naturalized  alien  is 
not  a  person  legally  interested  within  the  meaning  of  Art.  1016  of 
the  code  of  civil  procedure,  and  is  without  quality  to  demand  the  ouster 
of  an  alderman  from  his  seat  by  way  oiqvx)  warranto. — Andrews,  J. 
— Monta^non  vh.  Fisety  R.  J.  Q.,  6  C.  S.,  p.  150. 

29.  Decision  No  8,  noted  in  this  article  (Oaivthier  vs,  Dapras)  is 
also  reported  20  R.  L.,  p.  142. 

1.  Qu'il  n'y  a  pas  lieu  k  la  revision  d'un  jugement  interlocutoire 
rejetant  une  demande  de  cautionnement  pour  f rais. — C.  R. — Lafricain 
ris.  FaussCy  16  R.  L.,  p.  448. 

2.  A  Railway  Company,  being  a  corporation,  can  have  only  one 
residence  and  that  its  head  office.  Such  Company  having  its  head 
office  outside  the  Province  of  Quebec,  must  give  security  for  costs. 
The  defendants,  although  residing  in  the  United  States,  may  ask  that 
the  plaintiffs  be  ordered  to  give  security,  without  being  themselves 
obliged  to  furnish  security. — Globensky,  J. — Canada  Atlantic  Ry.vs, 
Stanton,  M.  L  R.,  4  S.  C,  p.  160. 

3.  Que  dans  le  cas  oil  il  y  a  plusieurs  demandeurs,  dont  les  uns 
ont  leur  domicile  dans  la  Province  de  Quebec  et  les  autres  en  dehors  de 
la  Province,  le  d^fendeur  a  droit  d'obtenir  le  CAutionnement  jvdica/tum 
solvi  et  de  faire  suspendre  tous  les  proced6s  de  la  cause  jusqu'^  ce  que 
ce  cautionnement  ait  6ii  fourni. — Papinea.u,  J. — Howard  vs.  Yide, 
M.  L.  R.,  4  S.  C,  p.  420. 

4.  Que  la  residence  k  F^tranger,  mSme  temporaire,  oblige  le  deman- 
tleur  k  fournir  caution  pour  les  f  rai^. — Mathieu,  J. — Drclet  va,  Larthbe, 
.S:^  L  C.  J.,  p.  114. 
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5.  Que  le  demandeur  (Stranger,  qui  conteste  une  opposition  afin  de 
distraire  faite  k  la  sais|e  des  eflets  de  son  d^biteur,  n  est  pas  tenu  de 
foumir  caution  pour  les  frais. — Mathieu,  J. — Samlfortf  Wkij)  Co.  rs. 
Stock,  18  R.  L..  p.  283. 

6.  Que  la  demande  pour  cautionnement  pour  frais  faite  par  motion 
est  r^gulifere,  si  la  motion  est  signifi^e  dans  les  quatre  jours,  quoi- 
qu  elle  ne  soit  pr^sent^e  a  la  cour  qu'au  premier  jour  du  terme  suivant, 
oommen^nt  apr^  les  quatre  jours.  Que  le  poursuivant,  r^sidant 
dans  la  province,  mSme  temporairement,  ne  pent  Stre  tenu  de  donner 
caution  pour  les  frais. — De  Lorimier,  J. — Croisietiere*  vh.  Tessier,  18 
R.  L.,  p.  430. 

7.  Qu'une  corporation  qui  a  son  bureau  principal  d  affaires  dans  la 
province  d'Ontario  et  qui  a  une  place  d'affaires  dans  la  Cite  de  Mont- 
real, sera  tenu  de  fournir  cautionnement  pour  les  frais. — Mathieu,  J. 
— Bank  of  Ontario  vs.  Foster,  19  R  L.,  p.  577.      < 

8.  Que  lorsque,  dans  un  bref  d'assignation,  un  des  demandeurs  f  or- 
mant  partie  d  une  societe  commerciale,  est  decrit  comme  residant  en 
dehors  de  la  province  de  Quebec,  il  ne  sera  pas  tenu  de  donner  un 
cautionnement  pour  les  frais. — CHAM:PAG>fE,  D.  M. — Atkinson  rs. 
Dade,  13  L  N.,  p.  267. 

9.  Qu'une  societe  commerciale,  faisant  des  affaires  a  Montreal,  dont 
un  membre  est  absent  du  Canada,  et  n  y  a  pas  de  domicile,  pent  pour- 
suivre  sans  etre  tenu  de  fournir  cautionnement  pour  les  frais. — Tas- 
CHEREAU,  J. — Ben  ado  in  -^w.  Desvutrais,  M.  L.  R.,  6  S.  C,  p.  278. 

10.  Que  Topposant  atin  de  conserver,  non  residant  dans  la  Pro- 
vince de  Quebec,  est  tenu  de  fournir  k  un  cr^ancier  contestant  son 
opposition,  caution  pour  les  fi'ais. — Mathieu,  J. — Kirhy  vs.  Ross,  20 
R.  L.,  p.  259. 

11.  Qu'un  demandeur,  residant  en  dehors  de  la  Province,  qui  in- 
tente  un  procfes,  eonjointement  avec  d*au  tres  demandeurs,  qui  resident 
dans  la  Province,  est  tenu  de  fournir  caution  pour  les  frais. — MathieT', 
J. —  Gibbard  vs.  Rwpert,  20  R.  L.,  p.  300. 

12.  Que  la  requisition  de  faire  cession  de  biens,  sous  les  articles 
763  et  763a  C.  P.  C,  n'est  pas  introductive  d'une  instance  et  que  le  re- 
qa^rant,  qui  n'a  pas  fait  d'autre  procedure  que  cette  demande  de  cession 
de  biens  n'est  pas  tenu  de  fournir  h  3on  d^biteur,  k  qui  il  a  fait  cette 
demande,  caution  pour  les  frais  qui  peuvent  r^sulter  d'une  contestation 
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que  ce  d6biteur  se  propose  de  faire  de  la   demande   de   cession. — 
Mathieu,  J. — McCaU  vs.  Symons,  20  R  L.,  p.  519. 

13.  Que  le  jugement  qui  maiutient  une  exception  dilatoirc,  et  or- 
donne au  demandeur, r^sidant  k  letranger, de  f ournir  caution  pour  les 
frais,  ne  doit  pas  statuer  sur  les  d^pens  qui  doivent  roster  k  la  charge 
<le  lapartie  qui  succombe  sur  le  fond  du  proems,  &  moins  que  le  deman- 
deur  sur  la  demande  de  cautionnement,  n  ait  fait  une  contestation  mal 
fondle. — Mathieit,  J. — The  A^meHcan  Rattav  Co.  vs.  Charlehois,  21 
R.  L.,  p.  324. 

14.  Une  personne  qui  reside  en  dehors  de  la  province  de  Quebec, 
niais  qui  fait  partie  d'une  soci6te  c  )minerciale  faisant  affaires  ici,  n'est 
pas  tenu  de  fournir  le  CBAii\onxiQVi\^nijiidicatiirfhsolvl  dans  une  action 
intent6e  au  nom  de  cette  societe. — Jette,  J. — Crane  vh.  McBeau,  R.  J. 
Q.,  4  C.  S.  p:  331. —  The  above  judgment  reversed  the  interlocutory 
judgment  of  Mathieu,  J.  reported  in — R.  J.  Q.,  1  C.  S.,  p.  299. 

15.  Qu'une  ordonnance  d  un  juge  en  chambre  condamnant  le  de- 
man  Jeur  a  fournir  cautionnement  pour  frais,  parcequ'il  n'a  pas  sa 
residence  dans  la  province  (Art  29  C,  C),  pent  6tre  revis6e  par  le 
tribunal,  et  le  demandeur  d6charge  de  cette  obligation. — Mathieu,  J. 
— De  ATigdis  vh.  Masson.R.  J.  Q.,  2  C.  S.,  p.  138. 

16.  The  defendant  tiling  a  reqiiUe  civUe  is  in  the  position  of  a 
plaintiff,  and,  if  a  non  resident,  is  bound  to  satisfy  the  requirements 
of  Art.  29,  C.  C,  as  to  giving  security  for  costs. — Davidson,  J — .Mace 
re.  Cleveland^  R.  J.  Q ,  4  C.  S.,  p.  3. 

17.  Un  demandeur  qui  a  fait  le  d^pot  requis  pour  obtenir  la  revi- 
sion d'unjugement,  et  qui  a  quitte  son  domicile  en  la  province  deQu^beCi 
nest  pas  tenu  de  donner  un  cautionnement  pour  frais,  le  d6pot  par 
lui  fait  6tant  en  loi  jug^  suffisant  pour  les  fins  de  la  revision. — C. 
R  —PeUetier  v.s.  JetU,  R.  J.  Q.,  4  C.  S.,  p.  58. 

18.  Le  creancier  Stranger  qui  demande,  en  vertu  de  Tarticle  763a 
du  code  de  procedure,  une  cession  de  biens  k  Tun  de  ses  d^biteurs,  n'est 
pas  tenu  de  fournir  le  cautionnement  requis  par  TArt.  29,  C.  C,  cette 
demande  de  cession  de  biens  n'^tant  pas  une  demande,  instance  ou 
proc&s  <^t  n'^tant  pas  n^cessairement  introductive  d'une  action,  d'une 
instance  ou  d'un  procte. — Taschereau,  J. — Pmnier  w.  Garsley,  R.  J. 
Q.,  5  C.  S.,  p.  311. 
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19.  Une  personne  qui  suit  les  cours,  comme  ^tudiant,  d'une  univer- 
sifce  situ^e  en  deKors  de  la  province  de  Quebec,  et  qui  revient  k  sa  resi- 
lience apres  que  les  cours  sont  terminus,  n'est  pas  tefau  de  foumir  caution 
Aux  termes  de  Farticle  29  du  code  civil. — Gill,  J. — Larose  vs.  Healy, 
R.  J.  Q.,  6  C.  S.,  p.  91. 

S5.  1 .  Que  la  reclamation  par  la  Couronne  de  la  succession  d'une 
personne  condamn^e  a  la  peine  capitale  empSche  que  cette  succession 
puisse  etre  consider6e  comme  vacante,  aux  termes  de  larticle  684  C. 
V. — De  L<:)Rimier,  J. — Dunphy  vs.  Turcotte,  18  R.  L,  p.  236. 

2.  Que  le  Statut  Imperial  33-34'Vict.,  chap.  23,  n'est  pas  applicable 
au  Canada.  Que  la  confiscation  des  biens  d'un  condamn^  n'est  que  la 
consequence  de  Tincapacite  de  transmettre  ses  biens  que  la  loi  civile 
prononce  contre  celui  qui  a  encouru  une  peine  capitale  ;  que  cette  in- 
capacity est  exclusivement  du  droit  civil,  qui  r^git  tout  ce  qui  con- 
'  eeme  T^tat  des  personnes,  le  droit  de  propriety  et  celui  de  succession. 
Que  par  "Tactede  TAmerique  Britannique  du  Nord,  1867,"  s.  92.  n.  13, 
la  propriety  et  les  droits  civils  sont  exclusivement  du  ressort  des 
legislatures  provinciales,  et,  qu'en  consequence,  en  adoptant  la  dispo- 
sition contenue  dans  les  sections  36  et  37  du  ch.  181  des  Statuts 
Refondus  du  Canada,  en  autant  que  cette  disposition  s'applique  k  la 
confiscation  des  biens  d'un  condamne  k  une  peine  capitale,  le  Parle- 
nient  Federal  a  outrepasse  ses  pouvoirs  et  que  la  loi  ainsi  votee  est 
inconstitutionnelle  et  ne  saurait  Stre  appliquee  en  cette  province. 
Que  les  articles  35  et  36  du  Code  Civil  decretent  la  confiscation,  en 
faveur  du  Souverain,  des  biens  dun  condamne  k  une  peine  capitale, 
que  cette  loi  n  a  pas  ete  affectee  par  les  dits  statuts  et  que  le  pfere 
n'herite  pas  de  son  fils  condamne  k  une  telle  peine.  Qu  en  principe, 
^'iiprfes  les  dispositions  du  droit  de  la  province  sur  C2tte  mati^re,  les 
biens  sont  d*abord  affectes  au  paiement  des  dettes  du  condamne  et  que 
la  confiscation  ne  pent  s  appliquer  qu'au  surplus  4'iceux,  les  dettes 
•ileduites. — Jett^,  J. — Dumphy  vs.  Kehoe,  21  R.  L.,  p.  119. 

36.  Que  les  religieuses  hospitalieres  de  Saint-Joseph  de  THdtel 
Dieu  de  Montreal  peuvent  etre  temoins  et  que,  dans  certains  cas,  la 
C/Our  pent  permettre  de  les  faire  examiner  par  un  commissaire- 
enqu6tear. — Mathieu,  J. — Rdigieusea  HoapitalUres  de  Saint-Joseph 
<le  VHdteL  Dieu  de  Montreal  vs.  Banque  Ville-Matne,  18  R  L..  p.  249. 

42.  This  article,  as  replaced  by  the  R.  S.  Q.,  is  noted  in  Vol  I,  p. 
725. 
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As  to  the  meaning  of  the  woi-ds  *'  Protestant  church  and 
congregation." — See  Vol  II,  p.  578. 

42a,  4SSb  and  426*.  These  ai-ticles  were  added  by  the  R.  S.  Q., 
and  are  noted  in  full  in  Vol.  I,  pp.  725  and  726. 

48.  As  to  Registers  of  civil  status  in  a  certain  portion  of  the 
Saguenay  District. — See  Vol.  II,  p.  578. 

44.  This  article,  as  replaced  by  the  R.  S.  Q.,  is  noted  in  full  in 
Vol.  I,  p.  726. 

1.  Qu'une  congregation  juive  ayant  6te  formee  sous  le  statut  9-10, 
Geo.  IV,  ch.  75,  il  n'en  peut  etre  form6e  une  nouvelle. — Pagnuelo,  J, 
— re  Louis  Arovson,  18  B.  L.  p.  55. 

2.  Les  cur6s,  pretres  ou  ministres,  desservant  les  eglises,  congrega- 
tions ou  soci6t6s  religieuses  autoris6es  k  tenir  des  r^stres  de  T^tat 
civil,  ne  sont  tenus  que  d*enr6gistrer  les  baptemes,  etc.,  faits  par  eux 
et  ne  sont  pas  obliges  d'enr6gistrer  la  naissance  des  enfants  dont  ils 
ne  font  pas  le  bapteme. — Tellier,  J. — Davi/j7ion  r.v.  Lesagfy  R.  J.  Q. 
:i  C.  S.,  p.  2. 

45.  This  article,  as  replaced  by  the  R.  S.  Q.,  is  noted  in  full  in 
Vol.  I,  p.  726. 

47.  This  article,  as  replaced  by  the  R.  S.  Q.,  is  noted  in  full  in 
Vol.  I,  p.  726. 

48.  This  article,  as  replaced  by  the  R.  S.  Q.,  is  noted  in  full  in 
Vol.  I,  p.  727. 

49.  This  article,  as  replaced  by  the  R.  S.  Q.,  is  noted  in  full  in 
Vol.  I,  p.  727. 

50.  Les  questions  d'6tat  ne  peuvent  etre  afiectees  par  les  aveux 
volqntaires  ou  forces  des  parties ;  en  consequence,  Tadmission  de  la 
partie, — contre  laquelle  on  demande  la  nullity  d'un  mariage,  pour  la 
raison  que  cette  partie  6tait  deja  engagee  dans  les  liens  d'un  mariage 
existant— -qu'en  efFet  elle  etait  mariee  lors  de  son  second  manage,  est 
sans  valeur,  que  cette  admission  soit  faite  dans  un  plaidoyer  ou  dans 
une  deposition  sous  serment. — Jett6,  J. — Harvey  vs.  FmtT^-gr,  R.  J.  Q., 
4  C.  S.,  p.  446. 
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5Sa.  This  article  was  added  by  the  R.  S.  Q.  and  is  noted  in  full 
in  Vol.  1,  p.  727. 

This  article  was  discussed  in  the  following  case. — Q.  B. — Powers 
<t-  MiirHndale,  R.  J.  Q.,  1  B.  R.,  p.  148. 

536. — Every  person,  authorized  to  celebrate  marriages,  or  to 
preside  at  burials,  who  is  not  authorized  to  keep  registers  of  Civil 
Stiitus,  shall  immediately  prepare,  in  accordance  with  the  provisions 
of  the  Civil  Code,  an  act  of  every  marriage  which  he  celebrates,  and 
of  every  burial  at  which  he  presides,  and,  within  30  days,  after  such 
marriage  or  burial,  forward  the  same  with  a  solemn  declaration  attest- 
inor  the  truth  thereof,  to  the  prothonotary  of  the  district  in  which  the 
marriage  was  celebrated  or  the  burial  took  place. 

This  Act  shall  apply  to  all  marriages  and  burials  that  have  taken 
place  since  the  year  1860  provided  the  acts  are  drawn  and  forwarded 
within  30  days  after  the  coming  into  force  of  this  Act. — Q. — 57  Vict, 
cap.  44. 

£Mi.  Les  cures,  pretres  ou  ministres  desservant  lea  6glisps,  congre- 
gations ou  society  religieuses  autoris^es  k  tenir  des  r^gistres  de  T^tat 
civil,  ne  sont  tenus  que  d'enr^gistrer  les  bapt^mes,  etc.,  faits  par  eux 
et  ne  sont  pas  obliges  d'enr^gistrer  la  naissance  des  enfants  dont  iLs 
ne  font  pas  les  baptemes. — Tellier,  J. — Daingnon  vs.  Lesage,  R.  J.  Q., 
:^  C.  S.,  p.  2. 

59a.  This  article  was  added  by  the  R.  S.  Q.  and  is  noted  in  full 
in  Vol.  I,  p.  728. 

6S.  The  words  "/or  the  purposes  of  marriage,'*  in  article  63  C.  C, 
mean  for  the  purpose  of  the  solemnization  of  the  marriage  and  not 
that  a  person  having  his  international  domicile  elsewhere  should,  by 
a  residence  in  the  Province  of  Quebec  for  six  months,  for  the  purpose 
of  having  his  marriage  solemnized  there,  lose  his  international 
domicile  and  acquire  a  new  international  domicile. — Privy  Council. 
— McMvllen  &  Wadsivorthy  14  App.  Cas.  p.  631,  12  L  N.,  p.  314. — 
Q.  B.— M.  L.  R.,  2  Q.  B.,  p.  113, 11  Q.  L.  R.,  p.  232.— Supreme  Court, 
— 12S.  C.  R.,  p.  466. 

66a.  This  article  was  added  by  the  R.  S.  Q.  and  is  noted  in  full 
in  Vol  I,  p.  728. 
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67.  Sur  une  action  prise  par  le  curateur  contre  un  d6biteur, 
dans  cette  province,  d'une  succession,  le  certificat  de  sepulture  sui- 
vant  ^tablit  suffisamment,  sous  les  cireonstances  au  dossier,  le  deces 
du  dit  Edward  C.  Goodnow,  savoir : 

**  This  certifies  that  I,  William  Kerr,  tiexton,  of  the  City  of  Calais, 
''  attended  the  interment  of  the  remains  of  the  late  Edward  C.  Oood- 
"  now,  and  the  following  is  a  true  copy  of  the  recoi'd  as  kept  by  nie, 
**  to  wit : 

"  Mr.  Edward  C.  Goodnow,  interred  in  Calais  cemetery,  Feb.  17, 
"  1891,  aged  39  years,  3  months.     Lot  9,  northwest,  20  feet  from 

"  main  avenue William  Kerr,  Sexton." — Cimon,  J. — Ihwhe^iU* 

t's,  BeatdieUy  R.  J.  Q.,  ()  C.  S.,  p.  9. 

69«.  This  article  was  added  by  the  R.  S.  Q.  and  is  noted  in  full 
in  Vol.  I,  p.  728. 

A  nt^ndraeut.  See  "  An  Act  to  amend  the  law  respecting  inter- 
ments and  disinterments." — Q.  52  Vict.  cap.  36. 

See  also  "  An  Act  to  amend  articles  3478  and  5253  of  the  Re- 
vised Statutes  of  the  Province  of  Quebec  (respecting  disinterments 
and  cemeteries)". — Q.  53  Vict.,  cap.  44. 

TO  For  an  interesting  discussion  as  to  where  is  the  domicile  of 
the  Bank  of  British  North  America,  see  ca.se  of — Q.  B.  —Bank  of 
British  North  Ameruu  tt  Steivart,  R.  J.  Q.,  1  B.  R.,  p.  64  et  seq. 

HO.  Decision  No.  3,  noted  ajjainnt  ihin  avt'u'le,  ivus  affii^ied  lj*j 
the  Privy  Council,  vjhich  held  that : — 

1.  Where  a  pei*son,  whose  domicile  was  not  in  the  Province  of 
Quebec,  was  married  in  that  Province  and  declared  in  the  presence  of 
the  priest  who  performed  the  cereuKmy  that  he  was  a  ''  jont^nalier  d^ 
la  Proijince  de  Quebec  "  and  he  was  so  described  in  the  certificate  of 
marriage,  he  did  not  lose  his  international  domicile  and  acquire  a  new 
domicile  by  election,  so  as  to  affect  his  status  and  civil  rights. — Privy 
Council. — McMullen  &  Waxisvjorth,  12  L.  N.,  p.  314,  14  App.  Cas.  p. 
rj3I. 

2.  Que  le  debiteur,  qui  laisse  subitenient  la  province  pour  s'en  allei- 
aux  Etats-Unis  et  laisse  sa  femme  et  sa  famille  a  son  ancien  domicile 
oil  il  a  rintention  de  revenir,  ne  perd  pas  cet  ancien  domicile  et  qu'une 
saisie  peut  y  etre  pratiquee. — Tellier,  J. — Sylvestre  rs.  Grise,  20 
R.  L.,  p.  89. 
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3.  Celui  qui  laisse  son  domicile  a  Qu<^bec  et  disparait  du  pays  n'ac- 
quiert  pas  un  rlouveau  domicile  k  Montreal  par  le  fait  que  sa.  femme 
y  va  resider  chez  son  pere  ;  la  signification  en  ce  dernier  endroit  d*une 
saisie-arret  adressee  k  I'absent  est  nulle,  et  ne  pent  valoir  comme 
transport  force  d'une  dette  par  lui  due. — RoUTHiER,  J. — Afartin  va, 
MafkwH,  R.  J.  Q.,  7  C.  S.,  p.  120. 


Lorscjue  le  iiiari  et  la  fern  me  non  separes  de  corps  sont  pour- 
suivis  conjointement,  il  sufBt  d*indiquer  le  domicile  du  mari,  la  femme 
ne  pouvant  avoir  d'autre  domicile  (jue  celui  de  son  mari. — C.  R. — 
Lnmarrhe  ns.  dirtier,  R.J.  Q.,  6  C.  S.,  p.  56. 


\*i.  Aiacndnoent. — Article  85  of  the  Civil  Code  is  amended  by 
adding  thereto  the  following  paragraph  : 

'*  2.  The  indication  of  a  place  of  payment  in  any^iote  or  writing, 
wherever  it  is  dated,  is  equivalent  to  such  election  of  domicile  at  the 
place  so  indicated." — Q.  52  Vict.,  cap.  48,  sec  1. 

1.  Que  lorsqu'un  debiteur  signe,  en  dehors  du  district  de  Montreixl, 
un  billet  promissoire  date  de  Montreal  et  payable  a  Montreal,  il  fait 
une  election  du  domicile  qui  donne  juridiction,  en  cas  de  poursuitesur 
ce  billet,  a  la  Cour  Superieure  de  ce  dernier  distnct,  quand  meme  la 
dette  aurait  et^  contiuctee  en  dehors  du  dit  district.  Qu'une  excep- 
tion d^clinatoii'e,  sous  ces  circonstances,  pent  etre  renvoyee  sur  reponse 
en  droit — WuRTELE,  J. — Lechiire  vh,  BeauHeth,  M.  L.  R,  5  S.  C,  p.  1)5. 

2.  That  an  action  may  be  brought  in  the  district  of  Montreal  for 
the  recovery  of  the  amount  of  a  promissory  note,  dated  at  Montreal, 
but  which  was,  in  fact,  signed  in  the  district  of  Ottawa,  where  the 
promissor  had  his  domicile.  The  promissor,  in  dating  his  note  at 
Montreal,  makes,  as  it  were,  an  election  of  domicile  at  Montreal  and 
consents  that  the  action  for  the  recovery  of  the  note  may  be  brought 
there. — DeLorimier,  J. — Bnnqioe  dn  Pen,ple  i'r.  Prexmat,  M.  L.  R..  6 
S.  C,  p.  88,  20  R.  L.,  p.  7. 

3.  Qu'une  lettre  de  change  faite  et  datee  a  Montreal,  payable  a 
Montreal,  mais  acceptee  par  les  defendeurs  k  Coaticook,  ne  peut  Stre 
recouvr^e  en  justice  k  Montreal,  la  Cour  n'ayant  pas  juridiction ; 
raction  doit  etre  intentee  au  lieu  ou  la  lettre  de  change  a  6te  acceptee, 
ce  dernier  endroit  ^tant  le  lieu  ou  a  pris  naiss:ivnce  le  droit  d'action^ 
Qu'une  lettre  de  change  acceptee  sans  que  rien  n'indique  k  quel 
endroit  elle  a  6t6  acceptee,  est  cens6e  1  etre  au  domicile  de  celui  qui 
Taocepte.— Mathieu,  J.—Lockerby  vs   Weir,  M.  L.  R.,  6  S.  C,  p.  285. 
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4.  Where  a  deed  or  writing,  whether  commercial  or  civil  in  its 
nature,  is  dated  or  declared  therein  to  be  made  and  signed  at  a  place 
other  than  the  real  domicile  of  the  party  sought  to  be  charged  there- 
under, he  is  considered  to  have  made  election  of  domicile  at  such 
place  (if  there  be  no  indication  of  a  place  of  payment),  and  an  action 
based  on  the  writing  may  be  brought  against  him  before  the  Court 
of  his  elected  domicile. — Q.  B. — Beaidac  &  Ledaire,  R.  J.  Q.,  1  B.  R., 
p.  851,— Davidson,  J.— R.  J.  Q.,  1  C.  S.,  p.  360 

^6.  La  feiiime  dont  le  mari  est  aux  Etats-Unis  d'Amerique  dans 
un  endroit  inconnu  pent  etre  autoris6e  par  le  juge  k  ester  en  justice. 
L'absenco  prevue  k  Farticle  180  C.  C,  n'est  pas  celle  d^finie  k  I'article 
H{}  et  ne  doit  pas  n^cessairement  en  reunir  Ics  conditions. — C.  R  — 
rnrcotte  vs.  Nolet,  R.  J.  Q.,  4  C.  S.,  p.  438. 

92.  Les  mesures  ordonn^cs  par  la  justice  pour  la  protection  des 
int^rets  des  absents,  et  notamment  une  curatelle  k  I'absent,  sont  de 
nature  conservatoire  et  sont  essentiellement  favorables,  et  la  connais- 
sance  de  Texistence  de  Tabsent,  qu'aurait  pu  avoir  lors  de  Tordonnance, 
un  parent  qui  n'a  pas  assists  au  conseil  de  f  amille,  ne  pent  seul  mettre 
iin  k  ctts  mesures.  II  appartient,  au  contraire,  aux  tribunaux  de 
maintenir  ces  mesures  provisoirement  lorsqu'ils  jugent  qu'il  est  de 
Tint^ret  de  I'absent  qu'il  en  soit  ainsi.  L*absent,  d'ailleurs,  pent  tou- 
jours  faire  cesser  les  effets  de  ces  mesures  par  son  retour  ou  sa  pro- 
curation, mais  tant  qu'il  ne  juge  pas  k  propos  de  le  faire,  elles  peuvent 
4tre  maintenues. — C.  R. — Cliaput  vs.  Chaput,  R.  J.  Q.,  3  C.  S.,  p.  135. 

HS.  That  the  absence  of  Plaintiffs  first  husband   for  twenty 
years,  coupled  with  information  that  he  had  been  drowned,  was  suffi- 
cient to  establish  his  death. — Davidson,  J. — McKercher  vs.  Mercier, 
M.  L.  R.,  4  S.  C,  p.  334. 

103.  Erratum. — The  reference  to  the  Code  Napoleon  at  this 
article  should  be  to  article  134 — not  104. 

104.  Celui  qui  etait  absent  lorsqu'une  succession  testamentaire 
s'est  ouverte  en  sa  faveur  et  en  faveur  d  autres  co-h^ritiers.  et  qui  est 
encore  absent,  doit  Stre  6cart6  du  partage  des  biens  de  la  succession. 
Dans  ce  cas  les  h6ritiers  presomptifs  de  Tabsent  sont  sans  droit  a 
pr^tendre  concourir  au  parbage  pour  la  part  de  ce  dernier, — Gill,  J. — 
LawUrr  vs.  Lawlor,  R.  J.  Q.,  2  C.  S.,  p.  532. 

ion.  Erratum. — The  reference  to  the  Code  Napoleon  at  this 
Article  should  to  be  to  article  137 — not  107. 
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108.  See  case  of  McKercher  /-.v.  Mercier,  noted  in  this  Supple- 
ment at  article  98. 

lift  In  an  action  by  a  father  to  annul  the  marriage  of  his  minor 
son,  for  want  of  paternal  consent,  the  father  cannot  appear  as  curator 
to  his  son,  who  must  be  impleaded  personally,  assisted  by  a  curatoi^ 
ad  hoe. — Malhiot,  J. — LtiivleHH  vs,  C/uiniherliny  18  L.  N.,  p.  177. 

135.  Avi^mdmenf. — Article  125  should  read  as  follows: 

"  125.  In  the  collateral  line,  marriage  is  prohibited  between  bro- 
ther and  sister,  legitimate  or  natural,  and  between  those  connected  in 
th  e  same  degree  by  alliance  whether  they  are  legitimate  or  natural ; 
but  it  is  permitted  between  a  man  and  his  deceased  wife's  sister." — 
C.  C.  125  ;  45  V.  C,  c.  42.— R.  S.  Q.,  art.  6280. 

127  For  a  case  dealing  with  ecclesiastical  impediments  to  mar- 
riage, see  an  action  of  libel  reported  in  this  case  under  heading  of 
"Libel  and  Slander, — Pririleged  communications"  at  Art  1058. — 
LoRANGER,  J. — Pichette  vs.  Desjardins,  R.  J.  Q.,  3  C.  S.,  p.  436. 

12^.  Le  manage  de  deux  catholiques  mineurs  c^l^br^  devant  un^ 

ministre  protestant  sans  Tobservation  d'aucune  des  f ormalites  requises 

p€u:  la  loi,  et  notamment  sans  publication  de  bans,  sera  annul6  k  la 

demande  d'un  des  6poux. — Mathieu,  J. — Valade  vs.  Covmneau,  R.  J. 

Q.,  2  C.  S.,  p.  523. 

18%  The  decision  in  the  case  of  Wadswortk  <k  McCord,  noted 
at  this  article,  was  confirmed  by  the  Privy  Council.  The  holding  is 
noted  in  this  Supplement  at  C.  C.  63  and  80. 

14S.  1.  Que  la  femme,  poursuivie  par  son  mari  en  nullite  de 
manage,  a  droit  k  une  provision  pour  frais  et  que  cette  provision  doit 
dtre  proportionn^e  aux  besoins  de  la  femme  et  aux  facult^s  du  mari. 
—Mathieu,  J.—Tambyll  vs.  O'NeiL,  16  R.  L.,  p.  415,  M.  L.  R.,  5  S.  C, 
p.  101. 

2.  En  droit  celui  qui  demande  la  nullite  d'un  mariage  se  fondant 
sur  I'existence  d'un  mariage  ant^rieur,  doit  foumir  la  preuvc  certaine 
de  la  celebration  de  ce  premier  mariage  et  de  I'existence  du  premier 
epoux.  Les  questions  d'^t^t  ne  peuvent  Stre  affectees  par  les  aveux 
volontaires  ou  forces  des  parties ;  en  consequence  Tadmission  de  la 
partie, — contre  laquelle  on  demande  la  nullite  d'un  mariage,  pour 
la  raison  que  cette  partie  6tait  d^jJi  engag^e  dans  les  liens  d  un  mari- 


22  CoTisolidated  Supplement  No,  L — ArU.  150- 166. 

age  existant — qu  en  effet  elle  6tait  marine  lors  de  sou  second  uiariage, 
est  sans  valeur,  que  cette  admission  soit  faite  dans  un  plaidoyer  ou 
dans  une  deposition  sous  sennent. — Jett6,  J. — Harvey  vs.  Young,  R. 
J.  Q.,  4  C.  S.,  p.  446. 

l^O.  See  cases  noted  at  C.  C.  119. 

ISO.  Le  raariage  de  deux  catholiques  mineura  c616bre  devant  un 
ministre  protestant  sans  Tobservation  d  aucune  des  formalit^s  requises 
par  la  loi,  et  notamment  sans  publication  de  bans,  sera  annule  k  la 
demande  d*un  des  epoux. — Mathieu,  J. —  Vcdadevs.  Cou8ii[ieau,,  R.  J. 
Q.,  2  C.  S..  p.  523. 

mo.  Ei^afum. — The  reference  to  the  Code  Napoleon  at  this 
article  should  be  to  article  195 — not  145. 

lOS.  1.  Where  the  revenues  of  a  person's  property  are  barely 
^^ufficient  for  her  support,  she  is  not  liable  to  the  corporation  of  her 
parish  for  the  maintenance  of  her  insane  child  in  an  asylum. — 
Andrews,  J. —  orporation  of  the  Tovrnship  of  Ancient  Lorett^  vh. 
Voyer,  14  Q.  L.  R.,  p.  337. 

2.  Que  le  pere  dont  le  fils  mineur,  age  de  vingt  ans,  a  laiss^,  volon- 
taiifiment,  le  toit  paternel,  peut  Stre  tenu  de  payer  k  un  tiers  des  choses 
necessaires  k  son  fils  et  k  lui  foumir  par  ce  tiers,  lorsque  le  fils  n'a  pas 
eu  le  temps  d en  gagner  lui-meme. — Mathieu,  J. — P'ward  va.  Poitras, 
17  R.  L.,  p.  3S5. 

3.  The  obligation  to  furnish  aliment  being  founded  on  rela- 
tionship, and  the  nature  of  the  obligation  not  being  changed  by  the 
fact  that  a  judgment  has  been  rendered  against  the  debtor  to  enforce 
its  fulfilment,  the  obligation  is  not  transmitted  to  the  heirs  or  legal 
representatives  of  the  person  subject  to  it ;  nor  does  such  obligation, 
even  when  established  by  judgment  against  him  before  his  death, 
constit«ite  a  charge  on  his  estate. — Q.  B. — Turner  <t  MuUigan,  R.  J. 
Q.,  3  B.  R.,  p  523.— Davidson.  J.— R.  J.  Q,  4  C.  S.,  p.  117. 

4.  See  also  case  of  Hodge  vs.  Scott,  noted  in  this  Supplement  at 
C.  C.  290. 

166.  Que  I'obli/ation  de  la  pai-t  des  enfants  de  payer  une  pension 
alimentaire,  quoique  n'^tant  pa«  solidaire  suivant  Tacceptation  g^ne- 
ralement  re^ue  du  mot,  oblige  cependant  ceux  des  d^biteurs  peursuivis, 
sauf  le  recours  de  ces  demiers  contre  les  autres  co-d^biteurs. — Q.  B.. — 
MainviUe  rf-  Corbeil,  33  L.  C.  J.,  p.  179  ;  18  R.  L.,  p.  30 ;  M.  L  R.,  5  Q. 
B.,  p.  90. 
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lOT.  1 .  Que  la  clette  alimentaire  ne  peut  6tre  r^clam^e  de  la  belle- 
tiUe  aprfes  le  d6ces  de  son  mari,  sans  enfants,  alora  mSme  que  cette 
delte  avait  pris  naissance  et  ete  r6gl^e  par  oontrat  du  vivant  du  mari. 
— JettiS,  J. — Malietfe  vs.  LatvZippe,  12  L.  N.,  p.  97. 

2.  A  person  is  bound  to  maintain  his  mother-in-law,  who  is  in 
want,  she  not  being  re-married  and  the  daughter  through  whom  the 
affinity  exists  still  being  alive.  The  son-in-law  may  be  sued  alone  for 
the  alimentary  debt,  without  his  wife  being  in  the  cause. — Q.  B. — 
TnrnhvU  <(■  Bnnvn,  M.  L.  R.,  6  Q.  B.,  p.  435. 

3.  Que  I'alliance  subsiste  meme  apres  le  d6ces  de  celui  qui  I'a  pro- 
duite,  et  que  Tallie  peut  demander  Tinterdiction  pour  cause  de  d6- 
mence. — Jette,  J. — Bninet  t\s.  iJfang,  R.  J.  Q.,  1  C.  S.,  p.  249. 

l^H,  1.  Que  si,  on  principe,  I'enfant  naturel  n'a  pas  de  recours 
personnel  pour  dette  alimentaire  contre  les  parents  de  son  pere  ou  de 
sa  mfere,  ce  droit  ne  peut  lui  etre  ni6  contre  son  p&re  meme  et  contre 
sa  mere  vivante  et  qu'au  deces  de  ceux-ci,  il  forme  une  dette  de  lour 
succession  que  Tenfant  est  fond^  a  reelamer  de  pr6f6rence  a  tout  liga- 
taire  ou  h^ritier. — C.  R. — Miller  va.  Lepitre,  33  L.  G.  J.,  p.  280 ;  1 5  R. 
L.,  p.  254 ;  M.  L  R.,  5  S.  C,  p.  34(). 

2.  Qu  une  belle-mere  doit  une  pension  alimentaire  a  sa  bru,  inca- 
pable de  gagner  sa  vie  et  celle  de  son  enfant,  incluant  une  provision 
pour  r^ducation  de  Tenfant. — Wurtele,  J. — Mulligan  vk  Patterson, 
M.  L.  R.,  «  S.  C,  p.  29. 

3.  A  daughter-in-law  has  no  claim  for  maintenance  againat  a 
father-in-law,  where  it  appears  that  the  latter  was  only  temporarily 
within  the  Province  of  Quebec  when  served  with  the  writ  of  summons, 
and  that  by  the  law  of  his  domicile,  which  was  also  the  place  of  plaint- 
iffs marriage  to  his  son,  no  obligation  is  imposed  on  a  father-in-law  to 
maintain  or  contribute  to  the  support  of  children-in-law. — Dohertv, 
J. — Barnes  m.  Brown,  R.  J.  Q.,  7  C.  S.,  p.  287. 

4.  L  obligation  du  beau-pere  de  f oumir  des  aliments  a  sa  belle-fille 
qui  a  des  enfants,  nait  du  mariage  du  beau-p^re,  et  ne  proc^de  pas  du 
manage  du  fils.  En  cons6quence>  la  Cour  Superieure  a  Montreal  n  est 
pas  comp^tente  k  juger  une  demande  de  pension  alimentaire  intentee 
par  la  bru  contre  son  beau-p^re  r^sidant  k  Qu6bec,  mSme  lorsque  la 
bru  a  6pouse  le  fils  du  d^fendeur  k  Montreal  et  y  a  toujours  demeur^ 
avec  son  mari. — Mathieu,  J. — STwdgroMs  va,  Plunket,  R,  J.  Q.,  7  C 
S.,  p.  366. 
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169.  1.  Que  celui  k  qui  des  aliments  sont  dus  et  qui,  apres  une 
poursuite  pour  les  obtenir,  transige  avec  son  d^biteur  et  occepte  de  lui 
une  rente  annuelle  d6termin^e,  ne  pourra  ensuite  poursuivre  ce 
d^biteur  pour  obtenir  de  lui  un  plus  fort  montant,  s'il  n'et«blit  pas 
que  sa  position  a  chang6  et  que  ses  besoins  ont  augments  depuis  la 
date  de  la  transaction. — Q.  B. — Coulombe  cf*  Nadeau,  19  B.  L.,  p.  875. 

2.  In  a  petition  claiming  an  alimentary  allowance  from  children, 
and  grandchildren,  where  it  is  neither  alleged  in  the  petition  nor  estab- 
lished by  the  affidavits  produced  in  support  of  it,  that  the  defendants 
are  in  a  position^to  pay  the  alimentary  allowance  claimed,  or  any  part 
thereof,  such  petition  will  be  rejected  saxif  recoiirs.  — Tait,  J. — Le^msqn^ 
V.9.  Phmrde,  R:  J.  Q.,  2  C.  S.,  p.  259. 

3.  Les  aliments  ne^sont  dus  par  I'effetde  laloi  quelors  qu'il  sont 
demand^s  pour  pourvoir*aux  besoins  presents  et  futurs  de  celui  qui  a 
le  droit  de  les*reclamer,  et  la  personne  qui  a  droit  k  des  aliments  et 
qui  a  v6cu  un  certain  temps  sans  les  reclamer,  ne  pent  en  exiger  que 
pour  Tavenir  et  non  pour  le  pass4 — Mathieu,  J. —  Whelan  vs.  Whelon, 
B.  J.  Q.,  3  C.  a,  p.  442. 

ITl.  Que  lorsqu'il  existe  un  disaccord  et  une  incompatibilite  de 
caractere  entre  unej^elle-mfere  et  sa  bru,  Toffre  de  la  belle-mfere  de 
recevoir  chez  elle  la  bru  ne  sera  pas  accept^e  et  elle  sera  condamnee  a 
payer  une  pensionjalimentaire. — Wurtele,  J. — MvMigon  vs.  Patterson  ^ 
M.  L.  R.,  6  S.  C,  p.  29. 

175.  1.  L*6pouse  separ6e  de  fait  de  son  mari,  parceque  celui-ci  ne 
lui  donne  pas  un  logement  convenable,  6t  n'ofire  pas  dans  sa  conduite 
les  garanties  n^essaires  k  sa  s6curit6,  a  un  action  contre  lui,  ou  contre 
soncurateur,  pour  pension  alimentaire,  ind^pendamment  de  son  recours 
en  separation  de'^corps. — CasaULT,  J. — Samson  vs.  fjemelin,  B.  J. 
Q.,  2  C.  S.,  p.  190. 

2.  Que  lorsque  T^pouse  est  forc6e  par  les  mauvais  traitements  de 
son  mari  de  vivre  s6par6e  de  lui,  elle  pent  porter  contre  lui  une  action 
pour  pension  alimentaire,  tant  pour  elle-mSme,  que  pour  les  enfants 
qui  sont  k  sa  charge,  sans  avoir  recours  k  Taction  en  separation  de 
corps.  Qu'elle  pent  prendre  cette  action  sans  avoir  et6  nommee 
tutrice  de  ses  enfants  mineurs. — Taschereau,  J. — Heaudry  vs. 
Stames,  B.  J.  Q.  •2^C.  S.,  p.  896. 

3.  Le  fait  que^a  femme  poursuivie  en  separation  de  corps  qui 
demande,  pendant  Finstance,  une  pension  alimentaire  k  son  mari,  a  d^ja 
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poursuivi  ce  dernier  devant  la  cour  criminelle  pour  refus  de  pourvoir 
k  ses  besoins,  ne  la  prive  pas  du  droit  de  demander  une  penvsion 
alimentaire  devant  le  tribunal  civil.  Des  allegations  pr^tendant  que 
la  requ^rante  a  tenu  une  mauvaise  conduite  ne  sont  pas  une  reponse  a 
une  requite  pour  les  aliments,  surtout  loreque  la  femme  demande 
cette  pension  alimentaire  tant  pour  elle  que  pour  Tenfant  ne  de  son 
manage  avec  le  defendeur. — Loranger,  J. — Nunensyv.<iJci  rs.  Pilvlk, 
R.  J.  Q.,  3  C.  S.,  p.  63. 

4  The  husband  has  an  action  in  law  to  compel  his  wife  to  live  with 
him,  and  in  default  of  her  complying  with  the  order  of  the  Court,  to 
have  it  declared  that  she  has  forfeited  all  rights  under  her  contract  of 
marriage. — Pagnuelo,  J. — Fisher  v^.   Webstn*,  R.  J.  Q.,  6  C.  S.,  p.  25. 

5.  Lorsque  le  mari  et  la  femme  non  separ^s  de  corps  sont  pour- 
Ruivis  conjointementjil  suffit  d*indiquer  le  domicile  dii  man,  la  femme  ne 
pouvant  avoir  d  autre  domicile  que  celui  de  .  sou  mari. — C.  R.— 
Lamarche  vs.  Cartier,  R.  J.  Q.,  6  C.  S.,  p.  56. 

19'^.  Que  la  femme  commune  en  biens  qui  poursuit,  avec  I'auto- 
risation  de  son  mari,  la  revendication  d'un  immeuble  quelle  pr6tend 
lui  appartenir  en  propre  et  dont  Taction  est  debout^e  avec  d^pens, 
n'oblige  pas  la  communaut6  pour  les  frais  de  poursuite  auxquels  elle 
est  condamnee  par  le  jugement  renvoyant  son  action,  et,  qu'en  suppo- 
sant  mSme  que  ce  jugement  aurait  reffet  d'obliger  la  communaute,  il 
ne  pent  Stre  execute,  sur  les  biens  de  cette  demiere,  sans  une  pour- 
suite  dirig^e  contre  le  mari,  vii  que  ce  dernier  n'etait  en  cause  que 
pour  autoriser  son  epouse. — C.  R. — Gad<nui  vh.  Pigeon,  16  R.  L.,  p. 
548. 

2.  An  action  against  a  married  woman,  which  does  not  appear  to 
have  been  served  upon  her  husband,  will  be  dismissed  on  the  ground 
that  she  is  not  assisted  or  authorized  d  ester  en  justice  as  required  by 
C.  C.  176. — Andrews,  J. — Artisans  Perw/tnent  BtdMing  Society  rs, 
Lemieux,  15  Q.  L.  R.,  p.  35. 

3.  A  married  woman,  common  as  to  property,  may  bring  an  action 
in  her  own  name,  authorized  by  her  husband,  for  pereonal  injuries. — 
Taft,  J. — Simmons  vs.  Elliott,  M.  L.  R.,  5  S.  G,  p.  182.  Confinned 
in  Appeal— Q.  B.— 20  R  L.,  p.  666 ;  34  L  C.  J.,  p.  336 ;  M.  L.  11. ,  6 
Q.  B.,  p.  368. 

4  Que,  dans  une  poursuite  contre  une  femme  separee  de  biens,  il 
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n  est  pas  n^cessaire  d'alleguer  si  elle  est  s6par^  de  biens,  par  oontrat 
de  manage  ou  par  sentence  judieiaire. — C.  R — Hovey  vs.  Nolin,  18 
R.  L.,  p.  439. 

5.  Que  la  femme,  s6par^e  de  biens,  qui  est  poursuivie  pour  le  recou- 
vrenient  d'une  creance  et  qui  poursuit  en  garantie  un  tiers,  qui  s  est 
oblige  de  la  payer  pour  elle,  n  est  pas  tenu  de  se  faire  autoriser  par 
son  niari  pour  inteater  cette  action  en  garantie. — Mathieu,  J. — 
Marroa  r.s.  PhlllipH,  18  R.  L,  p.  574. 

<i,  Que  la  femme  marine  pent  etre  poursuivie,  sans  lautorisation 
de  son  niari,  pour  contravention  k  Tacte  de  licence. — Mathieu,  J. — 
Rucknutrt  /x  Bttzin,  19  R.  L.,  p.  656. 

7.  Quuue  femine  niariee,  poursuivie  en  dommage,  pour  delit,  con- 
jointeiuent  aveo  son  mari,  qui  est  poursuivi,  tant  personiiellement  que 
]K)ur  Tautoriser,  pent  etre  condamn^e  dans  cette  action,  quoique  le 
mari  declare  qu'il  refuse  son  autorisation  k  sa  femme  pour  plaider  a 
cette  action. — Davidson.  J. — Roy  vs.  Bitoamayy  34  L.  C.  J.,  p.  203. 

8.  Qu'il  nest  pasn^ssaire  de  mentionner dans  lebrefde  somma- 
tion,  que  la  femme  qui  poursuit  avec  Tautorisation  du  juge,  k  d6faut 
de  celle  du  mari,  est  autorisee,  et  qu'il  suffit  d'une  allegation  k  cet 
effet  dans  la  declaration. — Mathieu,  J. — Legault  vs.  PSriard,  R.  J. 
Q.,  1  C.  S.,  p.  30. 

9.  Dans  une  demande  de  cession  de  biens  adress^  k  une  femme 
mariee,  marchande  publique,  le  mari  de  cette  femme  doit  6tre  mis  en 
cause  pour  assister  sa  femme  aux  fins  de  la  cession  de  biens,  et  le  d6- 
faut  d'adresser  la  demande  de  cession  au  mari  comme  k  la  femme  en- 
traine  la  nullite  de  toutes  les  procedures. — Gill,  J. — CateUi  vs.  Fer- 
Innd,  R.  J.  Q.,  4  C.  S.,  p.  375. 

10.  Lorsque,  dans  une  action  en  dommages  contre  mariet  femme 
communs,  le  premier  declare  qu'il  n'entend  pas  assister  ni  autoriser  sa 
femme,  toutes  les  procedures  subs^quentes  faites  par  celle-ci  sans  au- 
torisation maritale  ou  judieiaire  sont  nuUes  et  doivent  etre  rejet^es  du 
dossier  pour  d^faut  d'autorisation  a  ester  en  justice. — Routhier,  J. — 
Marjnen  u».  Brovrriy  R.  J.  Q.,  5  C.  S.,  p.  245. 

1 1.  La  femme  commune  en  biens  assist^e  de  son  mari  ou,  sur  son 
refus,  par  le  juge,  possede  un  droit  d'action  personnel  pour  prot^ger 
son  honneur  et  pent  intenter  en  son  nom  une  action  pour  diffamation 
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cette  action  n'appartient  pas  exclusivement  au  mari  comme  ohef  de  la 
communaute. — Pagnuelo,  J. — Brviehois  vs.  Simard,  R.  J.  Q.,  6  C.  S. 
p.  381. 

12.  Que  la  reclamation  assermentee  d'une  femme  mariee  separe  de 
hiens,  produite  entre  les  mains  du  curateur  auK  biens  de  son  mari  in- 
solvable^  sans  Tassistance  ou  Tautorisation  de  son  mari,  est  nulle  de 
piano,  et  doit  Stre  mise  de  cdt6  par  la  Cour,  mSme  si  ce  moyen  n  a  pas 
ete  invoque  par  la  contestation.  Que  pour  contester  la  collocation  sur 
telle  reclamation  et  obtenir  son  renvoi  avec  d^pens  de  contestation 
centre  la  femme,  il  n  est  pas  n6cessaire  que  les  contestants  assignent 
ou  mettent  en  cause  le  mari  pour  autoriser  sa  feminek  ester  en  justice, 
quand  mSme  tel  moyen  serait  express6ment  invoqu^  en  r^ponse  a  telle 
con  testation. -rO  a  J  MET,    J. — BicssUre,   vs.  Proulx,   1  R.   de  J.  p.  58. 

The  judgment  in  the  above  case  was  confirmed  by  the  Court 
of  Review,  which  however  held  as  follows  : — 

13.  Semhle : — Que  la  femme  separee  de  biens  qui  a  produit,  sans 
Tassistance  de  son  mari,  une  reclamation  contre  une  faillite,  ce  qu'elle 
avait  le  droit  de  faire,  cette  production  n'^tant  qu  un  acte  d'adminis- 
tration,  pent  repondre,  sans  I'autorisation  ou  Tassistaace  de  so  i  mari, 
k  une  contestation  de  collocation  qui  a6t6  faite  en  safaveur. — C.  R. — 
BussUre  ve.  Proulx,  R.  J.  Q.,  7  C.  S.,  p.  274. 

14.  Where  the  husband  has  been  summoned  merely  for  the  purpose 
of  authorizing  his  wife  (defendant),  the  plaintiff  will  not  be  allowed, 

'  on  a  motion  to  amend  the  original  writ  and  declaration,  to  make  the 
husband  a  party  to  the  action  personally,  without  summoning  him  in 
his  personal  capacity. — Q.  B. — O'Connor  d-  I^>glis,  M.  L.  R.,  7  Q.  B., 
p.  218,21  RL.,  p.  315. 

15.  In  an  action  against  a  married  woman,  separate  as  to  property, 
where  husband  and  wife  have  appeared  jointly  by  the  same  attorney, 
a  petition  by  the  wife  to  quash  the  writ  of  attachment  before  judg- 
ment issued  in  such  suit,  is  null  and  without  effect,  if  the  husband 
has  neither  joined  with  her  in  such  petition  nor  specially  authorized 
her  for  the  purpose  thereof ;  and  the  petition  will  be  dismissed  on 
demurrer. — WuRTELl,  J. — Duncan  vs.  Foy,  M.  L.  R.,  7  C.  S.,  p.  186. 

16.  Lappelante,  marchande  publique,  avait  donn^a  son  mari  une 
procuration  pour  les  fins  de  son  commerce.  Ce  dernier,  outrepassant 
lespouvoirs  qui  lui  avaient  6te  conf^r^s,  endossa,  de  la  signature  dela 
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raison  sociale  de  sa  femiiie,  un  billet  de  C3!iiplaisance  en  faveur  d'un 
nomine  Bedard.  Plus  tard,  on  fit  k  Fappelante  une  deminde  de  ces- 
sion de  ses  biens,  mais  le  marl  ne  fut  pas  mis  en  cause  pour  Tassister 
aux  fins  de  cette  cession.  Cependant  Tappelante  fit  cession  de  ses 
biens  et  dans  le  bilan  qu'elle  produisit,  inscrivit  le  nom  de  Tintim^  au 
nom  de  ses  cr^anciers.  Juge  :  Que  la  ratification  de  Tappelante  de 
Tendossement  non  autoris6  de  son  mari  qu'on  faisait  d^couler  du 
d6p6t  du  bilan  de  Tappelante  indiquant  Tintim^  au  nombre  de  ses  cr^an- 
ciers,  etait  n'.iUe,  f aute  d'autorisation  maritale,  le  mari  n'ayant  pas  ^t6 
iriis  en  cause  sur  la  demande  de  cession  de  biens  fait  k  la  femme.  Que 
d ailleurs,  le  prometteur, — qui  6tait  solvable  lors  de  lendossement, — 
ayant  fait  faillite  avant  le  d^pdt  du  bilan  de  Tappelante,  la  ratifica- 
tion de  lappelante  devait  etre  couverte  par  I'autorisation de  son  mari, 
donn^e  k  TApoque  m^me  du  depdt  du  bilan. — Q.  B. — Paquin  &  Daw- 
son, R.  J.  Q,  4  B.  R.  p.  72.— C.  R.— R.  J.  Q.,  6  C.  S.,  p.  48. 

17.  An  action  to  set  aside  a  will  is  not  a  matter  of  simple  admin- 
istration, and  therefore  a  wife  separated  as  to  property  cannot  bring 
such  action  without  the  authorization  of  her  husband.  It  is  not 
sufficient  that  the  wife  alleges  in  the  declaration  that  she  is  authorized 
by  her  husband.  He  must  be  a  party  to  the  cause  or  give  his  consent 
in  writing.  The  want  of  authorization  is  a  radical  nullity  which 
cannot  be  covered  by  the  husband's  ratification  or  consent  given  sub- 
sequently.— C.  R. — Lamontagne  vs.  Lamonfagnej  M.  L.  R.,  7  S.  C,  p 
1 62 ;  35  L.  C.  J.,  p.  73. 

ITT.  The  making  of  a  reduction  in  the  rate  of  interest,  payable 
on  a  hypothecary  claim,  is  not  a  mere  act  connected  with  the  admin- 
istration of  her  property  which  a  wife,  separate  as  to  property,  may 
do  alone,  without  the  authorization  of  her  husband,  but  is,  in  reality, 
a  donation,  which  is  null  and  void,  unless  the  husband  l)ecomes  a 
party,  or  gives  his  consent  in  writing.  (C.  C.  763). — Q.  B. — Hart  <f* 
Joseph,  M.  L.  R.,  6  Q.  B.,  p.  301 ;  20  L.  R,  p.  515  and  p.  550. 

See  also  cases  noted  in  this  Supplement  at  article  176. 

ITS.  1.  Sur  le  refus  du  mari  d  autoriser  sa  femme  k  ester  en  jus- 
tice pour  poursuivre  un  tiers  qui  Ta  assaillie,  le  juge  pent  alors 
accorder  cette  autorisation. — Andrews  J. — Ex  parte  Lemieiix,  R.  J. 
Q.,  2  C.  S.,  p.  404. 

2.  Lautorisation  donn^e  par*  le  juge  k  une  femme  mariee  d'ester 
en  justice,  sans  que  Tautorisation  du  mari  ait  6t^  au  pr^alable  requise 
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eat  sufBsante  si  la  requete  demandant  Tautorisation  du  juge  a  ^t^  signi- 
tiee  au  mari  avant  sa,  pr^entation  et  si  raiitorisation  du  juge  est 
inotivde  sur  la  nature  des  proc6d6s  et  rapports  qui  existaient  entre  le 
mari  et  la  femme,  entre  lesquels  une  instance  en  separation  de  corps 
et  de  biens  6tait  alors  pendante. — Pagnuelo  J. — Larue  vs.  Bravlt,  R. 
J.  Q.,  5  C.  S.  p.  98. 

170.  1.  Que  le  mari  qui  permet  a  sa  femme,  commune  en  biens 
avee  lui,  de  faire  commerce,  ne  pent,  apr^  qu*il  a  retir6  son  autorisa- 
tion,  r^pudier  les  engaorements  qu'elle  a  contractus  avec  des  personnes 
qui  faisaient  commerce  avec  elle  lors  de  cette  autorisation  et  qui  n'ont 
pas  re9U  avis  du  retrait  de  Fautorisation. — C.  R. —  May  vs.  Cochrane, 
20  R.  L.,  p.  410. 

2.  When  a  husband  and  a  wife,  common  as  to  property,  are  living 
separate,  by  mutual  consent,  and  the  wife,  although  in  receipt  of 
alimony  from  her  husband,  assumes  the  functions  of  a  public  trader, 
without  his  knowledge  or  consent,  the  husband  is  not  liable  upon 
contracts  entered  into  by  her  in  that  capacity  with  persons  aware  of 
the  separation.  That,  under  the  circumstances  of  this  case,  the  hus* 
band  had  taken  all  necessary  precautions  to  protect  himself  against 
claims  of  that  nature. — Loranoer,  J. — Metropolitan  Mfg.  Co.,  vs. 
Langridge,  34  L.  C.  J.,  p.  231. 

3.  This  case  refers  to  a  boarding  house  keeper,  who  was  sued  as 
separate  as  to  property  from  her  husband,  but  who  was  subsequently 
found  to  be  a  marchande  pvhlique,  and  common  as  to  property  with 
her  husband,  although  she  had,  in  an  authentic  act,  assumed  the 
quality  of  a  wife  separate  as  to  property  from  her  husband.  She 
pleaded,  by  exception  to  the  form,  alleging  that  she  was  common  as  to 
property.  The  Court  allowed  the  plaintiff  to  amend  his  written 
declaration,  so  as  to  correctly  state  the  real  quality  of  the  defendant. 
_Q.  B.— O'Connor  vs.  Inglis,  21  R.  L,  p.  315  ;  M.  L.  R,  7  Q.  B.,  p. 
218. 

4.  A  wife  common  as  to  property,  who  contracts  as  viarchaTidepub' 
lique  for  the  purposes  of  her  business,  binds  herself  personally,  and 
the  fact  that  she  also  binds  her  husband  and  that  the  debts  so  con- 
tracted become  also  debts  of  the  community,  does  not  alter  the  rela- 
tion existing  between  her  and  her  creditor,  and  does  not  prevent  the 
latter  from  exercising  his  recourse  against  her. — Doherty  J. — Inglish 

vs.  O'onnor,  R  J.  Q.,  4  C.  S.,  p.  88. 
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5.  Lorsqu'unefemme  marine,  marchande  publique,  est  representee 
pour  les  fins  de  son  commerce,  par  son  mari  et  quo  ce  dernier  a  endosse 
an  billet  au  nom  de  sa  femme,  le  fait  que  le  mari  a  endoss^  ce  billet 
comporte  suffisamment  Tautorisation  maritale  pour  valider  Tendosse- 
ment.  Lorsque  cet  endossement  d^passait  les  pouvoirs  que  la  femiue 
avait jionne  k  son  mari  et  que  la  femme  I'a  subs6quemment  ratifie,  une 
nouvelle  autorisation  maritale  n*est  pas  requise  pour  rendre  cette  rati- 
fication valable,  vu  que  Tautorisation  necessaire  existait  d^jk  par  Ten- 
dossement  et  que  la  ratification  r^troagit  jusqu'au  jour  du  contrat. — 
C.  R. — Dawson  vs.  Bddard,  R.  J.  Q.,  6  C.  S.,  p.  48. 

The  decision  in  the  above  case  was  reversed  in  appeal  and  is 
noted  in  full  in  this  Supplement  at  Article  176,  decision  number  16. 

6.  Dans  I'esp^e,  la  femme  avait  fait  commerce  sans  lautorisation 
de  son  mari,  en  louant  et  tenant  une  maison  de  pension,  ce  dernier 
n'est  pSiS  responsable  des  dettes  qu  elle  a  contract6es  k  raison  de  ce 
commerce. — C.  R — SheriAlan  vs.  Hunter,  R.  J.  Q.,  6  C.  S.,  p.  258. 

ISO.  La  femme  dont  le  mari  est  aux  Etats-Unis  d'Amerique 
dans  un  endroit  inconnu  pent  etre  autoris6e  par  le  juge  k  ester  en 
justice.  L  absence  pr6vue  k  Tarticle  180  C.  C,  n'est  pas  celle  d^finie 
k  I'article  86  et  ne  doit  pas  n6cessairement  en  reunir  les  conditions. — 
C.  K—Turcotte  vs  Nolet,  R.  J.  Q.,  4  C.  S.,  p.  438. 

\H\.  Dansl'espece,  la  procuration  g^nerale  donn^e  par  la  femiue 
au  mari  pour  g^rer  et  administrer  6tait  insuifisante  pour  autoriser  tels 
endossements.  Dans  le  cas  present  Ta^cquiescement  subsequent  de  la 
femme,  non  sp^cialement  autoris^e  k  cet  effet,  a  ce  que  la  banque  s  ap- 
proprie  des  actions  a  elle  appartenant,  en  paiement  d'une  semblable 
creance,  est  nul ;  un  pareil  acquiescement  requ^rant  Tautorisatiou 
sp^ciale  du  mari.  (This  case  is  more  fully  noted  in  this  Supplement 
at  C.  C.  1301). — Q.  B. — Jodoin  &  La  Banque  dHochehuja,  R.  J.  Q.,  8 
B.  R.,  p.  36.— Pagnuelo,  J.— R.  J.  Q.  2  C.  S.,  p.  276. 

188.  1.  The  Appellants  interest  in  the  policy  sued  on  was  as 
assignee  of  Dame  M.  H.  B.,  the  wife  of  one  Charles  L.,  to  whom  the 
insured  had  transferred  his  interest  in  the  policy  on  the  27th  October, 
1876.  Hdd  (j?er  Strong,  Taschereau  and  Gwynne,  JJ.)  that  the 
Appellant  had  no  locus  standi,  there  being  no  evidence  that  M.  H.  B. 
had  been  authorized  by  her  husband  to  accept  a  transfer  of  the  said 
policy. — Supreme  Court. — Boyce  &  Plt/Bnix  Mutual  Life  Imce.  C<k, 
14  S.  C.  R.,  p.  723.— Q.  B.,--M.'l.  R.,  2  Q.  B.,  p.  323. 
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2.  It  is  not  sufficient  that  the  wife  alleges  in  the  declaration  that  she 
is  authorized  by  her  husband.  He  must  be  a  party  to  the  cause  or 
give  his  consent  in  writing.  The  want  of  authorisation  is  a  radical 
nullity  which  cannot  be  covered  by  the  husband's  ratification  or  con- 
sent given  subsequently, —C.  R. — Lamonfagne  rM.  L(f}iUfnfof/n(',M.  L. 
R.,  7  S.  C,  p.  162 ;  35  L.  C.  J.,  p.  73. 

3.  The  fact  that  the  wife  has  assumed  the  quality  of  separate  as 
to  property,  in  a  deed  of  lease  to  her,  does  not  debar  her,  in  an  action 
against  her  in  that  quality,  from  pleading  by  exception  to  the  form, 
and  proving  that  she  is  common  as  to  property  with  her  husband, 
The  plaintiff,  under  such  circumstances,  will  be  allowed  to  amend  the 
writ  and  declaration  by  describing  the  wife  as  common  as  to  property, 
Where  the  husband  has  been  summoned  merely  for  the  pui-pose  of 
authorizing  his  wife  (defendant),  the  plaintiff  will  not  be  allowed,  on 
a  motion  to  amend  the  original  writ  and  declaration,  to  make  the 
husband  a  party  to  the  action  personally,  without  summoning  him  in 
his  personal  capacity. — Q.  B. — O'Connor  <t  I uglify,  M.  R.  L.,  7  Q.  B., 
p.  218;  21  R.  L.,  p.  315. 

4.  Le  man  separe  de  corps  n'a  pas  d'actioii  pour  faire  prononcer  la 
nullity  de  la  vente  faite  par  sa  femme,  sans  son  autorisation  ou  celle 
de  la  justice,  d'un  immeuble  qui  lui  appartient,  s'il  n'a  pas  un  interet 
ne  et  actuel.  L'int^rSt  ne  et  actuel  de  Tarticle  183  du  code  civil  est 
un  int^rSt  pecuniaire  et  imraediat.  Un  simple  intdret  moral,  comme 
celui  de  faire  respecter  son  autorit6  maritale,  ou  un  interet  pecuni- 
aire ^ventuel,  comme  celui  resultant  du  danger  que  sa  femme  revicnne 
plus  tard  reelamer  de  lui  une  pension  alimentaire,  n  est  pas  un  interet 
suffisant  aux  termes  de  I'article  183. — Andrews,  J. — Lefourveau  rs, 
Blouin,  R.  J.  Q..  2  C.  S.,  p.  425. 

5.  L'opposante  etait  designee  dans  I'opposition  comme  suit :  "Dame 
"  Emma  P^loquin,  epouse  contractuellement  s^paree  quant  aux  biens 

d'Adolphe  Pierre  Ritchot,  gentilhomme  de  la  cit^  et  du  district  de 
Montreal,  et  de  ce  dernier  dfboaent  autoris^e  k  leffet  des  presentes." 
Aucune  preuve  d'autorisation  ne  fut  apport^e  et  le  mari  ne  fut  pas 
mis  en  cause  pour  autoriser  sa  femme.  Que  ce  d^faut  de  preuve 
d'autorisation  entrainait  la  nullity  de  toutes  les  procedures  faites  au 
nom  de  Topposante,  et  que  la  cour  6tait  tenue  de  prendre  connaissance 
de  cette  nullity  en  tout  6tat  de  cause. — Q.  B. — Pdoquin  tC-  Cordinal, 
R.  J.  Q.,  3  B.  R.,  p.  10. 
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6.  Lorsqu'une  feiume  marine,  marchande  publiqae,  est  representee 
pour  les  fins  de  son  commerce,  par  son  mari  et  que  ce  dernier  a  en- 
doss^  un  billet  au  nom  de  sa  femme,  le  fait  que  le  mari  a  endoss6  ce 
billet  coniporte  suffisamment  Fautorisation  maritale  pour  valider  Ten- 
dossement.  Lorsque  cet  endossement  d^passait  les  pouvoirs  que  la 
femme  avait  donn^  k  son  mari  et  que  la  femme  Ta  subs^quemment 
ratifie,  une  nouvelle  autorisation  maritale,  n*est  pas  requise  pour  ren- 
dre  cette  ratification  valable,  vu  que  Tautorisation  n^cessaire  exisfcait 
dejk  par  Tendossement  et  que  la  ratification  r^troagit  jusqu'au  jour  du 
contrat.  Le  consentement  donn^  apr^  coup  par  le  mandant  k  un  acte 
non  autorise  de  son  mandataire  est  cens6,  en  loi,  avoir  et6  donn6  avant 
Tacte,  et  le  valide  a  tous  ^gards. — C.  R. — Dawson  vh.  B^dard^B^.J.  Q., 
<)  C.  S.,  p.  48. 

The  decision  in  the  above  case  was  reversed  in  Appeal  and  is 
noted  in  full  in  this  Supplement  at  article  176,  decision  number  16. 

7.  Que  la  reclamation  assermentee  d  une  femme  marine  separee  de 
biens,  produite  entre  les  mains  du  curateur  aux  biens  de  son  mari 
insolvable,  sans  Tassistance  ou  I'autorisation  de  son  mari,  est  nuUe  de 
pluTho  et  doit  Stre  mise  de  cdte  par  la  Cour,  m@me  si  ce  moyen  n*a  pas 
ete  invoqu6  par  la  contestation.  Que  pour  contester  la  collocation  sur 
telle  reclamation  et  obtenir  son  renvoi  avec  depens  de  contestation 
contre  la  femme,  il  n  est  pas  necessaire  que  les  contestants  assignent 
ou  mettent  en  cause  le  mari  pour  autoriser  sa  femme  a  ester  en 
justice,  quand  meme  tel  moyen  serait  ezpressement  invoque  en 
reponse  k  telle  contestation.  (The  holding  of  the  Court  of  Review  is 
noted  at  Article  176,  decision  13.) — OuiMET,  J. — Bvssiire  vs.  ProuZx, 
1  R.  de  J.,  p.  58. 

1^7.  1.  Que  dans  une  action  en  separation  de  corps  pour  cause 
d'adult&re,  la  defenderesse  accusee  de  ce  deiit  pent  obtenir,  p^tr  motion, 
que  le  demandeur  lui  fasse  connattre  les  endroits,  les  circonstances  des 
adulteres  et  les  noms  de  ceux  qui  les  auraient  commis  avec  elles. — 
Mathieu,  J. — Lapierre  vs.  Granger,  M.  L.  R.,  5  S.  C,  p.  154. 

2.  Que  dans  une  action  en  separation  de  corps,  le  mari  qui  accuse  sa 
femme  d'adultere,  doit  indiquer  le  temps  et  le  lieu  oii  la  femme  se 
serait  rendue  coupable  d'adultfere  et  les  noms  de  ceux  avec  qui  elle 
aurait  commis  ces  adulteres. — Mathieu,  J. — Potvin  m.  Granger,  18 
R  L.,  p.  571. 

3.  La  preuve  de  Tadultfere  dans  une  action  civile  par  le  mari  contre 
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1e  complice  de  sa  femme  peat  se  faire  par  t^moins,  comme  celle  des 
d^Iits  et  qnasi-d^lits,  et  par  des  indices  et  pr6somptions.  II  n'est  pas 
n^cessaire  pour  6tablir  Texistence  de  ce  d61it  que  les  coupables  aient 
6i6  surpris  in  ipsa  turpitudine,  mais  la  preuve  peut  r6sulter  de  pri- 
somptions  violentes,  praises  et  concordantes  qui  ne  laissent  dans  Tesprit 
aucun  doute  raisonnable.  (Par  la  C.  S.,  C.  R.  et  B.  R  j  Dans  Tesp^e 
il  r^ulte  de  Tensemble  de  la  preuve  des  pr^somptions  violentes  qui 
ne  laissent  aucun  doute  que  Fintiin^  a  s^duit  et  enlev6  la  femme  de 
Tappelant  et  a  commis  ladult^re  avec  elle,  et  le  jugement  de  la 
Cour  de  premiere  instance,  condamnant  I'intim^  k  payer  k  Tappelant 
la  somme  de  $500,  k  titre  de  dommaore  vindictif  est  maintenu.  (Cour 
de  revision  eontra). — Q.  B. — St.  Laurent  &  Hatnel,  R.  J.  Q.,  1  B.  R.,  p. 
438. 


k  1.  The  right  of  the  wife  to  demand  separation  from  bed  and 
boaid,  on  the  ground  of  her  husband's  adultery,  is  only  absolute  when 
he  keeps  his  concubine  in  their  common  habitation.  When  the  hus- 
band is  not  guilty  of  this,  his  adultery  is  ground  for  separation  only 
where,  by  its  publicity,  and  other  attendant  circumstances,  it  consti- 
tutes a  grievous  insult  to  the  wife.  The  adultery  of  the  husband 
when  committed  only  after  the  wife  has  abandoned  the  conjugal 
domicile,  has  not  the  gravity  which  would  attach  to  the  act,  if  com- 
mitted while  his  wife  was  living  with  him.  So,  where  the  wife  did 
not  prove  any  act  of  adultery  by  her  husband  before  she  left  the 
common  habitation,  and  his  acts  of  adultery  committed  subsequently 
were  not  attended  with  notoriety  or  such  circumstances  as  constituted 
a  grievous  insult  to  his  wife,  her  demand  for  separation  was  refused 
— ^Taschereau,  J. — Tttdor  m.  Hart,  M.  L.  R,,  4  S.  C,  p.  348.  (Note, — 
A  divorce  was  subsequently  granted  to  the  wife  by  Act  of  Parliament. 
-Vide  11  L.  N.,  p.  195.) 

2.  Que  Tadultere  du  mari  peut,  en  certains  cas,  Stre  accompagne  de 
circonstances  de  publicity  et  autres  suffisantes  pour  constituer  une  in- 
jure grave  et  justifier  la  demande  en  separation  de  corps  faite  par  la 
femme. — Mathieu,  J. — Wheeler  vs.  Smith,  19  R.  L,  p.  575. 

189.  1.  Que  lorsque  T^pouse  provoque  elle-mSme,  par  la  16g^ret6 

de  sa  conduite  et  par  la  d6sob^issance  aux  ordres  legitimes  de  son 

mari,  la  colore  de  celui-ci  et  s'expose  k  certains  mauvais  traitements 

isol6s  de  sa  part,  elle  n'obtiendra  pas  la  separation  de  corps. — Q.  B. — 

Bonneau  &  dree,  19  R.  L.,  p.  437  ;  M.  L  R.,  6  Q.  B.,  p.  335. 
3 
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2.  Quand  Tun  des  ^poux  demande  la  separation  de  corps  et  que 
I'autre  la  repousse,  cette  separation  devra  6tre  ordonn^e,  malgr^  que 
las  f antes  et  torts  des  ^poux  soient  r^ciproques,  et  que  I'nn'des  con- 
joints soit  anssi  coupable  que  I'autre,  lorsque  la  cour  est  convaincue 
qu'^  raison  m£me  de  ces  torts  et  fautes  r^ciproques,  la  vie  commune 
est  de  venue  insupportable  et  que  la  reconciliation  des  ^poux  est  im- 
possible.— C.  R. — Foumier  vs.  Paradis,  R.  J.  Q.,  6  C.  S.,  p.  116. 

192.  Le  tribunal  du  domicile  de  T^pouse  est  seul  competent  k 
connaitre  d'une  action  en  separation  de  corps  intentee  par  Tepousis 
Le  defaut  de  juridiction  d'un  autre  tribunal  etant  ratioTis  materia*, 
pent  dtre  invoque  k  Taudition  sur  merite  et  en  Fabsence  d'un  plaidoyer 
dedinatoire.  Une  disposition  statuaire  qui  donne  au  *'  tribunal  du 
''  district  de  Quebec  juridiction  concurrente  avec  celui  du  district  de 
"  Beauce  sur  toutes  les  poursuites  et  procedures  instituees  par  ou 

"  contre  des  personnes  residant  dans  les  paroisses  de Ste  Claire, 

etc/'  est  generate  et  n'affecte  pas  la  r^gle  speciale  de  C.  C.  192,  qui 
vent  que  Faction  en  separation  de  corps  soijt  portee  devant  le  tribunal 
du  district  dans  lequel  les  epoux  ont  leur  domicile.  II  s'en  suit  que, 
si  ce  domicile  est  k  Ste  Claire,  Taction  en  separation  de  corps  intentee 
par  Tun  des  epoux  devant  la  Cour  Superieure  siegeant  k  Quebec,  doit 
^tre  renvoyee,  pour  defaut  de  juridiction  ratione  mtuitericB. — Casault, 
J. — Bouchard  vs.  Simard,  16  Q.  L.  R.,  p.  348, 

200.  Lorsque  dans  une  action  en  sepaiation  de  corps  pour  cause 
d'adultire,  prise  par  le  mari  contre  sa  femme,  celle-ci  presente  une 
requite  pour  avoir  la  garde  provisoire  des  eufants,  le  juc:e,  dans 
Texercice  de  sa  discretion,  n'accordera  pas  telle  requete  et  n'enievera 
pas  cette  garde  au  p^re,  k  moins  d'une  preuve  concluante  que  Tinteret 
des  enfants  Texige  ; — sauf  k  permettre  k  la  mere  d'avoir  acc^s  aupr^s 
de  ses  enfants  k  des  jours  et  heures  fixes. — Routhier,  J. — OdeU  vh. 
Gregory,  R.  J.  Q.,  5  C.  S.,  p.  348. 

202.  1.  Que   la  femme,  poursuivie  par  son  mari   en  nuUite  de 
manage,  a  droit  k  une  provision  pour  frais  et  que  cette  provision  doit 
Stre  proportionnee  aux  besoins  de  la  f emme  et  aux  facultes  du  mari.- 
Mathieu,  J. — Tombyll  vs.  ONeil,  16  R.  L.,  p.  415;  M.  L.  R,  5S.  C, 
p.  101. 

2.  Que  lorsque  I'epouse  est  forcee  par  les  mauvais  traitements  de 
son  mari  de  vivre  separee  de  lui,  elle  pent  porter  contre  lui  une 
action  pour  pension  alimentaire,  tant  pour  elle-meme  que  pour  les 
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enfants  qui  sont  k  sa  charge,  sans  avoir  recours  k  Tactiou  en  separa- 
tion de  corps.  Qu'elle  peat  prendre  cette  action  sans  avoir  et^  nom- 
mi6e  totrice  de  ses  enfants  mineurs.  (Other  issues  in  connection  with 
ibis  oaae  are  noted  in  this  Supplement  at  Article  1231.) — Tasche- 
REAU,  J,—Beaudry  vk  Sfames,  R.  J.  Q.,  2  C.  S.,  p.  396. 

90^.  Que  la  separation  de  corps  pour  adult^re  de  la  femme  ue 

lui  fait  pas  perdre  sa  part  dans  la  communaute  de  biens. — Q.  B. — 
D}H>let  &  Lapierre,  16  Q.  L.  R.,  p.  1. 

210.  This  €krticle,  as  replaced  by  the  R.  S.  Q.,  is  noted  in  full  in 
Vol.  I,  p.  729. 

214.  1.  Que  tx>utes  les  decisions  relatives  a  la  garde  et  k  T^duca- 
tion  des  enfants  sont  susceptibles  d'etre  rapports  et  modifi^es  k  raison 
de  circonstances  nouvelles. — C.  R. —  Valade  vs.  Corbeil,  33  L.  C.  J., 
p.  207. 

2.  In  an  action  for  separation  from  bed  and  board,  the  Court 
has  a  right  to  determine  the  custody  of  the  minor  children  of  the 
parties  and  decide  that  the  father  shall  have  such  custody,  notwith- 
standing a  provisional  order  made  in  another  cause  between  the 
same  parties  giving  the  custody  of  the  children  to  the  grandmother. 
The  father  will  not  be  deprived  of  the  custody  of  his  children 
except  for  groas  misconduct,  of  which  there  was  no  evidence  in  the 
present  case,  and  the  minors  being  boys,  aged  11  and  9  years,  and  the 
mother  being  guilty  of  immoral  conduct,  it  was  ordered  that  the 
children  be  left  with  the  father. — Delortmier,  J. — Moore  vs.  Oillard, 
R.  J.  Q.,  4  C.  S.,  p.  29. 

215.  Que  dans  le  cas  de  separation  de  corps  entre  epoux,  le  pere, 
avquel  la  garde  des  enfants  a  ^t^  enlevee,  n'est  pas  pour  cela  priv6  de 
son  droit  de  surveillance  sur  leur  Education  et  qu*il  pent  meme  recou- 
rir  k  Tintervention  de  la  justice,  dans  le  cas  ou  la  mere  ferait  un  usage 
abusif  de  la  mission  qui  lui  a  ote  contiee. — C.  R. —  Valade  vs.  GorbeU, 
33  L.  C.  J.,  p.  207. 

217,  1.  Qu'un  acte  par  lequel  un  mari  donne  une  pension  alimen- 
taire  k  sa  femme  s6paree  de  corps  avec  lui,  par  sentence  judiciaire, 
perd  tous  ses  effets  par  suite  de  la  reconciliation  survenue  subsequem- 
ment  entre  les  6poux. — Q.  B. — Smith  <fc  Davis,  R.  J.  Q.,  2  B.  R.,  p.  109. 

2.  La  reconciliation  des  epoux  met  tin  aux  procedures  intentees  par 
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Tun  de  ces  ^poux  contre  Tautre  aux  fins  de  faire  prononcer  la  separa- 
tion de  corps,  mais  la  prescription  dcs  honoraires  des  avocats  dont  les 
services  ont  6t6  retenus  dans  ane  semblable  action,  ne  commence  k 
courir  que  du  moment  oil  I'avocat  a  eu  connaissance  de  cette  reconci- 
liation.— Delorimier,  J. — Lafortune  vs.  Boyer,  R.  J.  Q.,  7  C.  S.,  p. 
860 ;  1  R.  de  J.,  p,  155. 

218.  1.  Que  la  prisomption  cr66e  par  Tarticle  218  C.  C,  qui  veut 
que  I'enfant  con9u  pendant  le  mariage  soit  legitime  et  ait  pour  p^re 
le  man,  pent  Stre  d^truite  par  une  preuve  contraire  et  que  I'enfant, 
ne  d'une  femme  dont  le  mari  est  absent  depuis  longtemps,  pent,  sous 
Tarticle  241  C.  C,  r^clamer,  comme  son  p^re,  un  autre  homme  que  le 
mari  de  sa  mere,  cet  article  ne  distinguant  pas  si  Tenfant  natnrel  est 
n^  d'un  commerce  adultdrin  ou  non. — Mathieu  J. — McKercher  vs. 
Afercier,  20  R.  L.,  p.  153. 

2.  In  an  action  iorfraia  de  gisine  the  defendant  admitted  that  he 
and  the  plaintiff  had  passed  a  night  alone  together,  on  which  occasion 
they  shared  the  same  bed  ;  but  in  cross-examination  he  denied  that  he 
had  sexual  intercourse  with  the  plaintiff  then,  or  at  any  other  time.  A 
child  was  bom  to  the  plaintiff  177  or  178  days  after  the  date  referred  to. 
It  lived  three  or  four  days,  but,  in  the  opinion  of  the  majority  of  the 
Court,  it  was  not  proved  that  the  child  was  viable.  Held:  (confirm- 
ing the  judgment  of  Brooks,  J.) :  1.  Where  two  young  adults  of  op- 
posite sex  share  the  same  bed  it  will  be  presumed  that  sexual  inter- 
course took  place,  and  this  presumption,  in  the  present  case,  was  not 
<lestroyed  by  the  defendant's  denial.  2.  The  defendant  not  having 
shown  that  the  plaintiff  had  any  intercourse  with  any  other  man,  he 
will  be  presumed  to  be  the  father  of  a  child  not  shown  to  be  viable, 
though  born  on  a  date  less  than  180  days  (viz,  177  or  178)  days  after 
the  presumed  connection.  3.  Art.  218  et  aeq.,  of  the  Civil  Code  apply 
to  children  born  during  marriage,  and  nothing  therein  contained 
precludes  the  mother  of  an  illegitimate  child  from  recovering  lying-in 
expenses  for  the  birth  of  a  child  born  only  177  or  178  days  after  the 
alleged  connection,  and  not  shown  to  be  viable  ;  and,  serrMe,  it  is  for 
the  defendant  in  such  case  to  establish  viability. — C.  R. — Murray  vs. 
MaJJieson,  R  J.  Q.,  7  C.  S.,  p.  240. 


Si  le  mariage  d'un  homme  et  d'une  femme  legitime  les 
enfants  qu'ils  ont  eu  pr^cedemment  hors  mariage,  il  ne  pent  faire 
entrer  dans  la  famille  des  enfants  qui  ne  leur  appartiennent  pas ;  ce 
serait  contraire  k  Tordre  public  et  aux  bonnes  moeui^s ;  et  la  recon- 
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Daissance  que  le  mari  aurait  fait  d'un  enfant,  mSme  par  Tacte  de 
bapiSme  dc  cet  enfant,  est  sans  effet  lorsqu*il  est  constant  que  eet 
enfant  est  n4  de  Tunion  de  la  feuime  avec  un  autre  homme,  ou  dans 
un  temps  oii  cette  foinme  se  prostitutait,  et  qu'il  n'a  jamais  eu  la 
possession  d  etat  d'enfant  du  mari.  Le  manage  ne  legitime  que  les 
enfants  dont  le  pire  est  certain.  La  preuve  de  la  filiation  n'est  com- 
plete qu'autant  que  le  titre  de  lenfant,  c'est-k-dire  son  acte  de  nais- 
sance,  est  accompagn^  de  la  possession  d'etat ;  quand  celle-ci  manque, 
ou  est  contraire  au  titre,  cette  preuve  est  incomplete  et  Tenfant  est 
oblig^  de  prouver  sa  filiation.  Celui  k  qui  on  oppose  un  titre  de  nais- 
sance,  ainsi  contredit  par  1  etat  de  Tenfant,  est  admis  k  faire  la  preuve 
contraire  par  tons  les  moyens  propres  k  ^tablir  que  Tenfant  n'a  pas 
la  filiation  qu'il  reclame,  et  il  pent  faire  cette  preuve,  meme  dans  le 
cas  ou  il  aurait  sign^  lui-meme  Tacte  de  naissance  de  lenfant. — C.  B. 
—Lahay  vs.  Lahay,  R.  J.  Q.,  6  C.  S.,  p.  366.— Tait,  J.— R.  J.  Q.,  6  C. 
S.,  p.  261. 


1. 1.  The  facts  established  in  this  case  were  held  to  be  sufficient 
to  permit  the  admission  of  parol  testimony  as  to  the  filiation  of  a 
minor  child,  born  out  of  wedlock  and  whose  father  died  prior  to  the 
birth  of  the  said  child. — C.  R. — Miller  V8.  Lepibre,  33  L.  C.  J.,  p.  280  ; 
15  R.  L..  p.  254 ;  M.  L.  R„  5  S.  C,  p.  346. 

2.  II  n'est  pas  n^cessaire  que  les  faits  constants  dont  parle  i'art  232 
du  Code  Civil  et  qui  ^tablissent  une  pr^mption  suffisante  pour  au- 
toriser  la  preuve  par  t^molns  de  la  paternity,  soient  constats  avant 
Tenquete.  Cet  article  signifie,  qu'avant  d'admettre  la  preuve  testi- 
moniale  de  la  connaissance  charnelle  ou  de  faits  particuliers  tendant  a 
r^tablir,  on  doit  prouver  ou  constater  des  faits  autres  que  ceux  qui 
^tablissent  la  connaissance  charnelle,  mais  dont  il  r6sulterait  des  in- 
dices ou  des  pr^somptions  que  la  personne  en  question  est  le  pire  de 
Tenfant.  Par  faits  constants,  on  entend  des  faits  ^tablis,  meme  par 
t6moins,  d'une  telle  mani^re  qu*on  pe  pent  pas  supposer  que  la  preuve 
contraire  puisse  gtre  faite.  Le  seul  fait  constant  et  av6r^  dans  les- 
p^ce,  les  visites  du  defendeur  k  la  maison  de  la  mfere  de  Tenfant,  ne 
fait  pas  nattre  une  pr6somption  suffisante  pour  autoriser  la  preuve 
testimoniale  de  la  paternity. — Mathfeu,  J. — Claude  va.  Trepanier,  R. 
J.  Q.,  3  C  S.,  p.  257. 

287.  See  case  of  Lahay  vs.  Lahay  noted  in  this  Supplement  at 
article  228. 
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240.  Que  si,  en  principe,  Tenfant  naturel  n'a  pas  de  recours 
personnel  pour  dette  alitnentaire  centre  les  parents  de  son  pere  ou  de 
sa  ra^re,  ce  droit  ne  pent  lui  etre  ni6  contre  son  p^re  mSme  et  contre 
sa  mere  vivante  et  qu  au  d6ces  de  ceux-ci,  il  forme  une  dette  de  leur 
succession  que  I'enfant  est  fonde  a  r6clamer  de  pr^f^rence  &tout  16ga- 
taire  ou  h^ritier. — C.  R. — Miller  V8.  Lepitre,  33  L.  C.  J.,  p.  280 ;  15  R 
L.,  p.  254  ;  M.  L.  R.,  5  S.  C,  p.  34(). 

241.  1.  Decision  number  5,  noted  against  this  article,  came  up 
again  before  the  Court  of  Review,  after  further  evidence  had  been 
taken,  pursuant  to  an  interlocutory  order  of  that  Court,  and  it  was 
held  that  such  evidence  was  sufficient  to  meet  the  requirements  of 
C.  C.  232,  233  et  234,  so  that  verbal  evidence  might  be  admitted — 
C.  K—MUler  rs.  Lepitre^Hn  U  C.  J.,  p.  280  :  15  R.  L,  p.  254  ;  M.  L.  R, 
5  S.  C,  p.  346. 

2.  Que  la  presomption  cr6ee  par  I'article  218  C.  C,  qui  veut  que 
lenfant  con9U  pendant  le  mariage  soit  legitime  et  ait  pour  p&re  le 
man,  pent  etre  detruite  par  une  preuve  contraire  et  que  Tenfant,  ne 
d'une  femme  dont  le  mari  est  absent  depuis  longtemps,  peut/sous 
I'article  241  C.  (1,  reclanier,  comme  son  p^re,  un  autre  homme  que  le 
niari  de  sa  mere,  cet  article  ne  distinguant  pas  si  I'enfant  naturel  est 
IIP  d'uii  cominei'ce  adulterin  ou  non. — Mathieu,  J. — McKercher  i)s, 
}fercie.r.  20  R.  L,  p.  153. 

3.  L'action  en  declaration  de  patemite  et  pour  des  aliments  est  un 
droit  excUiaif  de  Tenfant,  qui  ne  peut  pas  etre  exerc^  par  la  mfere  ni  par 
le  tuteur  noiinne  a  la  mere  mineure — les  droits  de  la  mfere  n*6tant 
(|u'aux  dominages  que  lui  a  causes  la  sanction.  L'enfant  naturel  ne 
peut  faire  condamner  k  lui  fournir  des  aliments  lauteur  r^el  ou  sup- 
pose de  la  grossesse  de  sa  mere,  qu  en  le  faisant  declarer  son  pere. — 
C.  K—MvUin  vs.  Btygie.  R  J.  Q.,  3  C.  S.,  p.  34. 

4.  See  also  case  of  Claude  vs.  TrSpanier  noted  in  this  Supplement 
at  article  232. 

2M3.  1.  A  father  sought  by  a  writ  of  habeas  ctyrpus  to  recover 
possession  of  his  daughter,  aged  8,  and  of  his  son,  aged  11  years.  The 
return  to  the  writ  shewed  that  the  mother  of  the  children  had  been 
dead  about  six  years  and  that,  from  about  nine  months  prior  to  her 
decease,  the  children  had  been  brought  up  by  the  grandfather  (in 
whose  custody  they  still  were)  and  at  his  cost.     That  the  father  had 
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abandoned  them  daring  that  period  and  that  he  was  an  alien.  More- 
over, that  the  children  were  not  under  any  restraint  and  that  they 
did  not  desire  to  go  to  their  father.  The  writ  of  habeas  corpus  wets 
discharged — Chabland,  J. — Riley  vs,  Orenier,  33  L.  C.  J.,  p.  1. 

2.  The  petitioner,  the  father  of  a  girl  of  the  age  of  18,  sought  to 
obtain  the  custody  of  her  by  means  of  a  writ  of  habeas  corpus,  alleg- 
ing that  she  was  detained  illegally  and  against  her  will  by  the  De- 
fendants. The  Defendants  replied  that  she  was  not  deprived  of  her 
liberty,  but  was  free  to  quit  their  establishment  whenever  she  chose. 
Hdd,  that  an  unemancipated  minor  cannot  choose  for  herself  any 
other  domicile  than  that  of  her  father,  unless  the  father  renounces 
his  right  of  paternal  surveillance  or  abuses  it  and  that,  in  the  present 
case,  there  was  moral  restraint  and  illegal  physical  detention.  (This 
case  was  cai'ried  to  appeal  where  it  was  held,  that  the  Superior  Court 
and  the  Court  of  Queen's  Bench  having  concurrent  jurisdiction  in 
matters  of  habeas  corpus,  no  appeal  lay  from  one  Court  to  the  other, 
as  there  was  no  special  provision  of  law  to  authorize  it.) — Charland, 
J.  and  Q.  B. — Mission  de  la  Orande  Ligne  &  Morrissette,  33  L.  C.  J., 
p,  227  ;  19  B  L,  p.  85  ;  M.  L.  R.,  6  Q.  B.,  p.  130. 

3.  See  also  case  of  Hodge  &  Scott,  noted  in  this  Supplement  at 
article  290,  decision  number  3. 

244.  Que  celui  qui  induit  un  enfant  mineur  a  laisser  le  domicile 
patemel,  sans  le  consentement  du  p&re,  est  responsable  des  dommages 
6prouv6s  par  ce  dernier,  par  suite  de  ce  depart — Mathieu,  J. — Mar- 
tineau  vs.  Ladouceur,  21  R.  L.,  p.  273. 

249.  In  the  exercise  of  the  right  of  "  reasonable  and  moderate 
correction,"  permitted  to  the  school  master,  in  loco  parentis,  by  C.  C. 
245,  no  punishment  is  justifiable  which  may  result  in  serious  or  per- 
manent bodily  injury  to  the  pupil ;  and,  therefore,  where  a  te^acher 
dragged  a  child  of  seven  years  by  the  ear,  to  compel  him  to  kneel 
down,  and  the  ear  was  so  injured  as  to  require  medical  attendance 
for  several  weeks,  the  school  authorities  were  condemned  to  pay  $50 
damages,  with  costs  of  an  action  of  $200. — Davidson,  J. — Lefebvre  vs. 
La  Gongrigalion  des  Petits  Frires  de  Ste.  Marie,  M.  L.  R.,  6  S.  C,  p. 
430. 

249.  That  a  tutor  to  au  Indian  minor  should  be  appointed 
through  the  ministry  of  the  Superintendent  General  of  Indian  affairs, 
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as  indicated  by  the  R.  S.  C,  cap.  43,  sec  20,  sub.  sec.  8,  and  such  tutor- 
ship conferred  by  the  prothonotary,  in  the  ordinary  way,  is  of  no  efiect, 
the  rights  of  Indians  being  regulated  by  the  Indian  Act  and  not  by 
the  common  law,  which  does]  not  apply  to  them. — Taschereau,  J. — 
Tiorohiata  vs.  Toriwaieri^  alias  Barnes,  M.  L.  R,,  7  S.  C,  p.  304. 

2S1.  Decision  number  2,  noted  against  this  article,  (Oaiy  vs. 
Perrault),  is  also  reported  in  the  M.  L.  R,  4  Q.  B.,p.  461. 

269.  1.  Article  269  of  the  Civil  Code  provides  for  the  only  case 
where  a  tutor  ad  hoc  can  be  appointed  to  minors. — Supreme  Court. 
—Rattray  <b  Larue,  15  S.  C.  R,  p.  102.— Q.  B  — 9  L.  N.,  p.  356  .12 
Q.  L.  R.,  p.  258 ;  14  R.  K,  p.  614. 

2.  Un  tuteur  ad  hoc  n'ayant  ni  I'administration  de  la  personne,  ni 
Tadministration  des  biens  d'un  mineur,  ne  pent  intenter  des  actions 
appartenant  k  ce  mineur,  quand  meme  il  serait  le  p^re  de  ce  dernier. 
Ce  d6faut  de  quality  pent  etre  oppos^  en  tout  6tat  de  cause,  mais  lors- 
qu'il  ne  I'a  pas  iti  par  les  plaidoyers.  Taction  du  tuteur  ad  hoc  sera 
renvoyte  sans  frais. — Taschereau,  J. — ThArianlt  vs*  Okibe  Woollen 
MUls  Co.,  R  J.  Q.,  4  C.  S.,  p.  179. 

See  also  cases  noted  at  C.  C.  290. 


1.  Article  282  of  the  Civil  Code  does  not  apply  to  executors 

chosen  by  the  testator. — Q.  B. — Mitchell  &  MitcheU,  M.  L.  R,  4  Q  B., 

p.  191 ;  17  R.  L„  p.  703.— C.  R.— 15  R  L.,  p.  167  ;  31  L.  C.  J.,  p.  178 ; 

M.  L.  R.,  3  S.  C,  p.  31.     (Confirmed  in  the  Supreme  Court,  12  L.  N., 
p.  180.) 

2.  Que  la  m^re  veuve  a,  en  vertu  de  la  jouissance  paternelle  et  des 
dispositions  de  la  loi,  droit  k  la  garde,  k  la  surveillance,  k  T^ucation 
et  k  la  tutelle  de  ses  enfants  mineurs,  a  moins  qu'en  connaissance  de 
cause,  elle  n  en  ait  ete  jug6e  indigne  et  incapable  de  la  gestiou  par  un 
tribunal  competent — Wurtele,  J. — Sebastian  vs.  Durocher,  20  H.  L., 
p.  620. 

3.  Action  demandant  la  destitution  d'un  subroge-tuteur,  pour  ies 
causes  suivantes:  lo.  parceque  le  tuteur  avait  intents  contre  ce 
subrog^-tuteur.une  action  lui  demandant  de  rendre  compte  d'un  cer- 
tain nombre  de  billeta ;  2o.  parceque  la  mire  du  subroge-tuteur  avait, 
k  la  suggestion  de  ce  dernier,  intente  une  eustion  contre  le  dit  tuteur ; 
3o.  parceque  le  d^fendeur  avait  refuse  de  consentir  k  une  licitation 
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volontaire  des  immeubles  de  son  pupille :  4o  parceque  le  difendeur 
6tait  anim6  de  sentiments  antipathiques  k  regard  de  son  pupille  et 
avait  refuse  de  remplir  les  devoirs  de  sa  charge  ;  5o.  parceque  le  de- 
fendeur  ^tait  sur  le  point  de  partir  de  la  Province  de  Quebec  et  de  la 
Puissance  du  Canada.  Le  depart  projet^  du  d^fendeur  et  ses  senti- 
ments antipathiques  ne  furent  pas  prouv^s  et  il  fut  d6montr6  que  len 
immeubles  qu'on  voulait  f aire  liciter  6taient  substitu6s.  Jugi : — Que 
les  causes  de  destitution  invoquees  ^taient  insuffisantes  en  loi  pour 
justifier  la  destitution  d'un  subroge-tuteur. — Oufmet,  J. — Fyfe  vs. 
Bourdeau,  R.  J.  Q.,  2  C.  S.,  p.  511. 

4.  La  nomination  d'un  oncle  comme  tuteur  k  ses  deux  neveux  doit 
Stre  cass6e  s'il  n'a  pas  d'immeubles  capables  de  r^pondre  de  son  ad- 
ministration de  leurs  biens,  et  s'il  est  leur  cr^ancier,  quand  mSme  il 
en  aurait  ilevi  un  comme  son  propre  enfant  et  se  serait  toujours  in- 
teress6  k  Tautre.  —  C.  R. — Lynch  vs.  Carhray,  R.  J.  Q.,  4  C.  S.,  p.  453. 

5.  That  under  article  282  C.  C,  the  appointment  of  an  alien  as 
tutor  to  the  property  of  minors,  in  this  country,  will  be  cancelled  upon 
petition  of  an  interested  party,  and  a  new  meeting  of  the  family  will 
be  ordered  at  the  petitioner's  diligence. — Lynch,  J. — Irwae  vs. 
Payne,  1  R  de  J.,  p.  42. 

^H^.  1.  In  fim  action  for  the  removal  of  one  executor,  when  there 
are  several  executors,  the  existence  of  a  lawsuit  between  such  execu- 
tors and  the  estate  he  represents  and  the  evidence  of  irregularities  in 
his  administration,  but  not  exhibiting  any  incapeu^ity  or  dishonesty, 
are  not  a  sufficient  cause  for  his  removal. — Supreme  Court. — MitcheU 
&  Mitchell,  12  L.  N.,  p.  180.— Q.  B.— M.  L.  R.,  4  Q.  B.,  p.  191 ;  17  R. 
L,  p.  703.— C.  R— M.  L.  R.,3  S.  C.,p.  31  ;  15  R.  L.,i>.  167  ;31  L  C.  J., 
p.  178. 

2.  Que  la  mfere  veuve  qui,  en  vertu  de  la  jouissance  patemelle,  a  la 
garde  de  son  enfant  mineur  et  qui,  en  vertu  du  testament  de  son  mari 
est  nomm^  ex^cutrice  testamentaire,  et  a  ainsi  la  gestion  des  seuls 
biens  appartenant  k  ses  enfants  mineurs,  doit  etre  nomm^e  tutrice. 
Que  celui  qui  veut  empecher  la  mere  d'etre  nommee  tutrice  k  ses  en- 
fants mineurs,  doit  produire  une  contestation  reguliere  de  sa  demande 
et  faire  une  preuve,  en  la  maniere  ordinaire,  pour  mettre  le  protonq- 
taire  ou  le  juge  en  <Stat  de  juger  des  objections  faites  k  la  nomination 
de.la  mire  et  que  la  production  d'affidavits,  de  part  et  d'autre,  sans 
contestation,  est  ill^galo. — Wurtele,  J. — SSbcLstien  vs.  Durocher,  20 
R.  L.,  p.  620. 
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3.  The  insolvency  of  a  tutor  is  not  a  sufficient  ground  for  removing 
him  from  office,  where  he  is  not  guilty  of  maladministration  or  un- 
faithfulness in  the  performance  of  his  duties.  The  fact  that  a  tutor 
has  left  the  revenues  of  the  minor  in  the  hands  of  testamentary  ex- 
ecutors who  were  appointed  by  the  father  of  the  minor,  and  whose 
capacity  and  solvency  are  not  disputed,  is  not  a  ground  for  removing 
the  tutor,  unless  it  appears  that  the  interests  of  the  minor  are  pre- 
judiced thereby. — Q.  B. — McFarlane  &  Stimaon,  M.  L.  R.,  7  Q.  B.,  p. 
^97. 

286.  1.  Que  la  demande  en  destitution  de  tutelle  doit  se  pour- 
suivre  par  action,  en  la  forme  ordinaire,  et  commen9ant  par  un  bref 
d'assignation,  et  que  la  forme  de  la  requSte,  sans  bref,  n'est  admise 
que  pour  la  revision  des  ordonnances  rendues  hors  de  cour,  au  sujet 
des  excuses  ou  des  nominations  de  tuteurs. — Jett6,  J. — Raphael  vs. 
Gibh,  20  R.  L.,  p.  8. 

2.  Que  la  demande  en  destitution  d'un  conseil  judiciaire  ne  pent 
se  f aire  par  une  simple  requSte,  mais  que  Ton  doit  proc^der  par  action 
en  la  forme  ordinaire. — ^Jett^,  J. — Ldtang  vs.  Auclair,  R.  J.  Q.,  1  C. 
S.,  p.  241. 

SSOO.  Decision  number  12,  noted  at  this  article,  was  reversed  by 
the  Supreme  Court,  where  it  was  held  as  follows : 

1.  In  an  action  to  account  and  for  removal  from  trusteeship 
instituted  by  the  party  who  had  appointed  the  Defendant  trustee  and 
curator  to  a  substitution  created  by  marriage  contract,  a  tutor  ad 
hoc  to  the  minor  children  and  appeUs  to  the  substitution  has  not  suffi- 
cient quality  to  intervene  in  said  suit  to  represent  the  minors. — 
Supreme  Court. — Rattray  vs.  Larue,  15  S.  C.  R.,  p.  102. 

*  2.  Qu'un  pfere  a  droit  d'action  en  dommage,  en  son  propre  nom., 
pour  assaut  indecent  sur  la  personne  de  ses  enfants  dans  sa  maison. — 
Champagne,  D.  M. — Lagarde  vs.  Payette,  12  L.  N.,  p.  194. 

3.  The  tutor  appointed  to  a  minor  for  the  purpose  of  making  an 
inventory,  petitioned  by  writ  of  habeas  corpus  to  obtain  the  custody 
of  the  child,  on  the  ground  merely  that  the  stepmother,  by  whom 
the  child  had  been  brought  up,  was  not  properly  f  ulfiUincr  the  agree- 
ment to  take  care  of  her.  Held,  that  where  there  is  no  allegation 
that  the  child  is  restrained  of  its  liberty,  the  Court  has  a  discretionary 
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power  to  refuse  the  petition  if  not  considered  to  be  in  the  interest  of 
the  minor. — Brooks,  J. — Hodge  vs.  Scott,  12  L.  N.,  p.  2*34. 

4.  A  father  whose  minor  daughter  has  been  slandered  by  words 
imputing  that  she  was  guilty  of  fornication,  has  an  action  of  defama- 
tion on  his  own  behalf  against  the  slanderer. — Wurtele,  J. — Antille 
m.  Marcotte,  1 1  L.  N.,  p.  339. 

5.  The  Defen'lant,  in  his  quality  of  tutor  ad  hoc,  had  su»  d*the 
Plaintiff  for  damacres  for  seduction.  His  action  being  met  by  a 
defense  en  droit,  he  desisted  from  it,  whereupon  the  Plaintiff  sued 
him  in  damages  for  the  costs  of  said  suit.  Held,  that  Plaintiff  was 
personally  responsible  for  such  costs. — Roltthier,  J. — Tremhlay  vs. 
Castongtkay,  12  L.  N.,  p.  370. 

6.  Qu'un    mineur  qui   loue  une  boutique  pour  y  pratiquer  son 
metier  de  barbier  est  r6pub6  majeur  et  pent  etre  poursuivi  en  recou- 
vrement  du  loyer  en  vertu  de  ce  bail. — Champagne,  D.  M. —  Vogel  vs. 
PeUetier,  13  L.  N.,  p.  107. 

7.  Que  le  tuteur  ne  pent  consentir  a  un  homage  k  Tamiable,  et 
que,  dans  une  acfcion  en  bornage  contre  un  tuteur  les  frais  d'action 
et  de  homage  seront  support^s  ^galement  par  les  parties. — Q.  B. — 
Pa/rcTU  &  Parent  21  R.  L,  p.  214. 

29L  A  person  who  has  been  appointed  tutor  can  neither  implead 
nor  be  impleaded  in  that  capacity  until  he  has  taken  his  oath  of 
office. — Wurtele,  J. — Campbell  vs.  Bell,  11  L.  N.,  p.  346. 

^i!97.  As  to  lands  expropriated  for  the  purpose  of  the  Dominion, 
see  D.  52  Vict.,  cap.  13. 

1.  Que  c'est  au  tribunal  du  lieu  oil  la  substitution  a  6te  ouverte  et 
la  curatelie  enregistr^e  et  ou  resident  les  grev^s  et  le  curateur  k  la 
substitution  qu'il  appartient  de  connaitre  du  m^rite  d'une  requSte  de- 
mandant une  autorisation  de  vendre  un  immeuble  substitu6,  situ^ 
dans  un  autre  district.  (C  C.  249  et  951.) — C.  R. — Ex  parte  Doutre, 
33  L.  C.  J.,  t).  120. 

2.  A  person  lending  money  to  a  minor  is  bound,  at  his  peril,  to  see 
that  the  authorization  to  borrow  is  regular  on  the  face  of  it  and 
where  no  proper  summary  account  was  submitted  by  the  tutor  and 
the  sub-tutor  was  moreover  the  agent  and  son  of  the  lender  and  was 
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bound  to  know  that,  in  fact,  the  loan  was  not  required  by  the  minor, 
but  was  being  improperly  obtained  by  the  tutor  for  his  own  purposes, 
the  obligation  so  given  was  held  to  be  null  and  void.  (The  Supreme 
Court,  while  coinciding  in  this  view,  reversed  the  decision  in  the  case, 
holding  that  a  person  lending  money  to  a  tutor,  which  he  proves  to 
have  been  used  to  the  advantage  and  benefit  of  the  minor,  has  a  per- 
sonal remedy  against  the  minor,  when  of  age,  for  the  money  so  loaned 
and  used.) — Supreme  Court. — Davis  S  Kerr,  13  L.  N,,  p.  153  ;  17  S. 
C.  R.,  p.  235.— Q.  B.— 17  R.  L.,  p.  620  ;  M.  L.  R.,  5  Q.  B.,  p.  156. 

3.  A  sale  of  substituted  property,  under  judicial  authorization,  is 
null  where  the  property  of  a  minor,  not  represented  by  a  tutor  ad 
hoc,  is  sold  to  the  tutrix  through  persons  interposed  who  were  merely 
prite-noTos  and  made  no  payments  on  account  of  the  price. — Pa- 
GNUELO,  J. — McGregor  V8.  Canada  Invest  Co.,  M.  L.  R.,  6  S.  C,  p.  196. 
(The  above  case  went  to  the  Court  of  Appeals  and  to  the  Supreme 
Court,  in  both  oi  which  it  was  held  that  a  substitution  did  not  exist. 
Consequently,  the  point  noted  here  was  not  adjudicated  upon. — Q.  B. 
— R.  J.  Q,,  1  B.  R,  p.  197.— Supreme  Court.— 21  S.  C.  R.,  p.  499.) 

4.  Where  a  father,  acting  generally  in  the  interests  of  his  minor 
child,  but  without  having  been  appointed  tutor,  and  being  indebted 
to  the  estate  of  his  deceased  wife,  of  whom  the  minor  was  sole  heir, 
subscribed  for  certain  shares  in  a  joint  stock  company,  on  behalf  of 
the  minor,  and  caused  the  shares  to  be  entered  in  the  books  of  the 
said  company  as  held  "  in  trvsf''  this  created  a  valid  trust  in  favor  of 
the  minor,  without  any  acceptance  by,  or  on  behalf  of,  the  minor 
being  necessary.  Such  shares  could  not  be  sold  or  disposed  of,  with- 
out complying  with  the  requirements  of  C.  C  297,  298  and  299,  and 
a  purchaser  of  the  shares,  having  full  knowledge  of  the  trust  upon 
which  the  shares  were  held,  although  paying  valuable  consideration, 
was  bound  to  account  to  the  tutor  subsequently  appointed  for  the 
value  of  such  shares. — Supreme  Court. — Raphael  &  Macfarlane,  18 
S.  C.  R.,  p.  183.— Q.  B.— M.  L.  R.,  5  Q.  B.,  p.  273. 

5.  Que  le  tuteur  nc  pent  consentir  k  un  homage  k  Tamiable,  et  que, 
dans  une  action  en  bornaofe  contre  un  tuteur  les  frais  d'action  et  de 
bornage  seront  suppoi*t6s  ^galement  par  les  parties. — Q.  B, — Parent 
&  Parent,  21  R.  L.,  p.  214. 

6.  By  C.  S.  C.  c.  66  8.  11  (Railway  Act),  all  corporations  and  per- 
sons whatever,  tenants  in  tail  or  for  life,  graves  de  substitution,  guar- 
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dians,  etc.,  not  only  for  and  on  behalf  of  themselves,  their  heirs  and 
successors,  but  also  for  and  on  behalf  of  those  whom  they  represent .  .  . 
seized,  possessed  of  or  interested  in  any  lands,  may  contract  for,  sell' 
and  convey  unto  the  company  (railway  company)  all  or  »iny  part 
thereof ;  and  any  contract,  etc.,  so  made  shall  be  valid  and  effectual 
in  law.  Hdd,  affirming  the  decision  of  the  Court  of  Appeal,  that  a 
tenant  for  life  is  authorized  by  this  Act  to  convey  to  a  railway  com- 
pany in  fee  but  the  company  must  pay  to  the  remainderman  or  into 
court  the  proportion  of  the  purchase  money  representing  the  remain- 
derman's interest. — Supreme  Court  (on  Appeal  from  the  Court  of 
Appeal  for  Ontario). — Midland  Railway  of  Candida  vs.  YouTig,  22 
S.  C.  R,  p.  190. 

299.  See  article  3516  as  to  sale  of  property  of  a  value  not  ex- 
ceeding $400,  which  article  is  noted  in  full  in  Vol,  I,  p.  734. 

1.  Qu'une  obligation  consentie  par  un  tuteur  pour  des  deniers  em- 
prunt^  pour  ses  affaires  personnelles,  k  la  connaissance  du  preteur, 
est  nulle,  quand  meme  elle  aurait  ii6  ratifiee  par  le  mineur  apr^s  sa 
majority,  mais  avant  qu  un  compte  de  tutelle  lui  ait  6i&  fourni.  (C.  C. 
1214.)— Q.  B.— Davis  <k  Kerr,  17  R.  L,  p.  620;  M.  L.  R,  6  Q.  B.,  p. 
156. 

The  above  case  was  carrier!  to  the  Suprenie  Court,  where  it  was 
held  as  follows : 

2.  Where  a  loan  is  improperly  obtained  by  a  tutor  for  his  own 
purposes  and  the  lender,  through  his  agent,  has  knowledge  that  the 
Judicial  authorization  to  borrow  has  been  obtained  without  the  tutor' 
having  first  submitted  a  summary  account,  .as  required  by  C.  C.  298, 
and  that  such  authorization  is  otherwise  irregular  on  its  face,  the 
^>bligation  given  by  the  tutor  is  null  and  void. — Supreme  Court. — 

Davis  &  Kerr,  13  L.  N..  p.  153  ;  17  S.  C.  R,  p.  235. 

801.  Erratum, — The  reference  to  the  Code  Napoleon  should  be 
to  Article  461— not  661. 

1.  The  absence  of  authorization  to  a  tutor  to  accept  a  legacy,  prior 
to  action  brought  by  the  tutor  claiming  such  legacy,  may  be  covered 
by  an  authorization  duly  given  by  family  council,  subsequent  to  the 
institution  of  the  action. — Q.  B. — Powers  <k  Martindale,  R  J.  Q.,  1  B. 
R,  p.  144.— Supreme  Court.— 23  S.  C.  R,  p.  597. 
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2.  Where  the  heir  is  a  minor,  the  expiration  of  three  months  and 
forty  days  without  renunciation,  from  the  time  when  the  succession 
devolved,  does  not  create  any  presumption  of  acceptance. — Davidson, 
J. — Larocque  V8.  DaignauU,  R.  J.  Q.,  5  C.  S.,  p.  206. 

3.  A  d6faut  d'acceptation  ou  de  repudiation  d'une  succession  par 
le  tuteur  de  la  mani^re  pr^vue  k  Tarticle  301  du  Code  Civil,  le  mineur 
est  cens6  accepter  sous  benefice  d'inventaire.  II  est  alors  dans  le  cas 
d'h6ritier  majeur  dans  les  d61ais  pour  faire  inventaire  et  d61ib6rer, 
avec  cette  difference  que  celui-ci,  une  fois  les  delais  expires,  s'il  ne 
renonce  pas,  est  presume  h6ritier  pur  et  simple,  tandis  que  le  mineur 
n'est  ja;mais  cens^  heritier  que  soils  benefice  d'inventaire.  II  pent 
etre  cependant  condamn6  en  quality  d'heritier  ben^ficiaire  dans  une 
action  oil  il  est  poursuivi  comme  heritier  pur  et  simple. — Casault,  J. 
— Lennfiieux  V8.  NavZin,  R.  J.  Q.,  6  C.  S.,  p.  405. 

803.  This  article  was  discussed  by  Blanchbt,  J.,  in  the  case  of 
Smith  &  Davis,  R.  J.  Q.,  2  B.  R.,  p.  113. 

8114.  This  article,  as  replaced  by  the  R.  S.  Q.,  is  noted  in  full 
in  Vol.  L,  p.  729. 

1.  Qu'une  action  en  dommage  peut  Stre  intentee  par  un  tuteur 
ad  hoc  d&ment  autorise  et  qu'il  n  est  pas  tenu  d'all^guer,  dans 
la  declaration,  que  Tacte  de  tutelle  a  ete  enregistrd  pour  lui  per- 
mettre  de  justifier  de  Tcnregistrement  de  cet  acte  de  tutelle  avant 
Tinstitution  de  Taction. — Mathieu,  J. — Adam  va.  MorUreaZ  City  Pas- 
seriger  Ry.  Co.,  16  R.  L.,  p.  399  ;  M.  L.  R,  4S.  C.,p.  477.  (But  see  case 
of  Rattray  &  Larue  noted  in  this  Supplement  at  C.  C.  269.^ 

2.  Que  la  mere,  le  pere  etant  mort,  a  les  mSmes  privileges  qu  avait 
le  pfere  sur  ses  enfants  mineurs,  a  le  droit  d  engager  sea  enfants 
mineurs  et  de  poursuivre  pour  leurs  gages. — Tellier,  J. — Lafrance 
vs.  Blainy  33  L  C.  J.,. p.  12. 

3.  Que  Texception  resultant  de  Tincapacite  d'un  mineur,  qui  a 
intente  seul  une  action,  qui,  suivant  la  loi,  devait  Stre  intentee  par 
son  tuteur,  ne  peut  plus  6tre  pr^pos^e,  lorsque  ce  mineur  est  devenu 
majeur  et  continue  la  poursuite.  EUe  ne  peut  etre  pr^posee  que  tant 
que  rincapcwsite  subsiste. — Mathieu,  J. — Pelletier  vs.  Lamb,  17  R.  L., 
p.  676  ;  M.  L.  R,  5  S.  C,  p.  69. 

4.  A  tutor  is  1  ound  to  enregister  the  act  of  tutorship  before  he*  can 
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faring  suit,  and  if  he  does  not  do  so,  the  action  will  be  dismissed 
and  he  will  be  held  personally  liable  for  the  costs  of  the  action.— 
RouTHiER,  J. — TremUay  vs,  GdstongvAiy,  12  L.  N.,  p.  370. 

5.  Un  tuteur  ad  hoc  n'ayant  ni ladministration de  la  personne  ni 
Tadministration  des  biens  d'un  mineur,  ne  pent  intenter  les  actions 
appartenant  a  ce  minenr,  quand  mSme  il  serait  le  p^re  de  ce  dernier. 
Ce  d^faut  de  quality  pent  etre  oppos^  en  tont  ^tat  de  canse,  mais 
lorsqu'il  ne  Ta  pas  6t^  par  les  plaidoyers,  Taction  da  tutenr  'ad  hoc 
sera  renvoy^e  sans  f rais.  —  Taschereau,  J.  —  ThSrianlt  m,  Olobe 
Woolen  MWs  Co,,  R.  J.  Q.,  4  C.  S.,  p.  179. 

800.  1.  Where  an  appeal  has  been  taken  by  a  tutor,  without  the 
authorization  required  by  C.  C.  306  having  been  tirst  obtained,  and 
the  Respondent  moves  for  the  dismissal  of  the  appeal  for  want  of 
authorization,  the  Court  of  Queen's  Bench  may  continue  the  motion 
until  the  nezt  term,  with  leave  to  the  Appellant  to  obtain  the  neces- 
sary authorization  and,  on  production  thereof,  will  permit  the  author- 
ization to  be  fyled,  on  payment  of  costs  of  motion. — Q.  B. — Laforce  <&• 
Gity  ofSorel,  M.  L.  R.,  6  Q.  B.,  p.  109. 

2.  The  Superior  Court,  sitting  in  Review,  is  not  a  Court  of  Appeal 
within  the  meaning  of  Art.  306  C.  C,  and  a  tutor  does  not  require 
the  authorization  therein  mentioned  in  order  to  inscribe  a  case  for 
revision.  -C.  R. — Barrette  vs.  LctUier,  R.  J.  Q.,  3  C.  S.,  p.  489. 

SOO.  Que  lo  curateur  k  Tinterdit  pour  demence  pent  etre  force, 
pendant  la  curatelle,  k  la  demande  des  parents  de  Tinterdit  et  de  toute 
autre  partie  int^ress^e,  de  repr^senter,  de  temps  k  autre,  un  compte 
sommaire  de  sa  gestion. — Mathieu,  J. — Francis  vs.  Cl/ment,  20  R.  L., 
p.  5. 

811.  1.  Qu'uue  obligation  consentie  par  un  .  uteur  pour  des  deniers 
emprunt^s  pour  ses  affaires  personnelles,  k  la  connaissance  du  preteur, 
est  nulle,  quand  mSme  elle  aurait  &i&  ratifi^e  par  le  mineur  apres  sa 
majority,  mais  avant  qu'un  compte  de  tu telle  lui  ait  iti  foUmi  (C.  C. 
1214).— Q.  B.— Davis  (fr  Kerr,  17  R.  L.,  p.  620  ;  M.  L.  R.,  5  Q.  B.,  p. 
156. 

(The  above  case  was  carried  to  the  Supreme  Court,  which  held  that 
the  ratification  by  the  minor  of  an  obligation  is  not  binding,  if  made 
without  knowledge  of  the  causes  of  nullity  or  illegality  of  such  obli- 
gation given  by  the  tutor. — Supreme  Court. — 17  S.  C.  R.,  p.  235,  13 
1m  N.,  p.  153.) 
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2.  Que  lorsque  les  droits  du  mineur  out  et6  clairement  d6termin6s 
par  rinventaire  de  la  succession  6chue  k  ce  mineur,  et  que  le  compte 
de  tutelle  ne  serait  qu'une  r^p^tition  de  cet  inventaire,  les  revenus 
des  biens  du  pupille  6tant  plus  qu  absorb^s  par  les  frais  de  garde  et 
de  r^ducation  du  mineur^  la  Cour  ne  mettra  pas  de  cdt^  une  vente  de 
droits  succossifs  consentie  par  le  mineur  devenu  majeur,  k  son  tuteur, 
pour  la  seule  raison  que  cette  vente  n'a  pas  ^ik  pr^6d^  d'un  compte  de 
tutelle,  surtout  lorsque  les  parties  ont  r6f6r6  k  Tinventaire  comme 
constatant  les  droits  de  ce  mineur,  et  que  plus  tard  el  les  ont  rendu  un 
compte  qui  n'etait  que  la  reproduction  de  cet  inventaire. — C.  R. — 
Lefebvre  vs.  Ooyette,  R.  J.  Q.,  2  C.  S.,  p.  203. 

315.  Que  lorsqu'il  y  a  divergence  d'opinion  parmi  les  membres 
du  conseil  de  famille  sur  Topportunit^  d'^manciper  le  mineur,  mieux 
ii  vaut  pour  le  tribunal  ne  pas  accorder  une  telle  demande,  qui  ne 
doit  Tetre  g^n^ralement  que  dans  le  cas  d'avantage  Evident  pour  le 
mineur. — Charland,  J. — Poutri  V8.  HwrheCy  1  R.  de  J.,  p.  37. 

3ISO.  1.  Que  le  curateur  au  mineur  6mancip6  ne  pent  poursuivre 
en  sou  nom  seul  et  que  s'il  le  fait,  son  action  sera  d6bout^e,  mais  sans 
frais,  sur  exception  k  la  forme. — Superior  Court,  Saousnay  Dis- 
trict— (Judge* 8  name  not  given). — Dufour  vs.  Tremnblay,  12  L.  N., 
p.  105. 

2.  A  curator  to  an  emancipated  minor  cannot  in  legal  proceedings 
represent  the  minor,  but  the  latter  must  be  impleaded  in  his  own 
name  assisted  by  his  curator. — Malhiot,  J. — Lawless  vs.  C?iamberlin» 
13  L.  N.,  p.  177. 

w 

828.  1.  Qu'un  mineur  qui  loue  une  boutique  pour  y  pratiqiier 
son  metier  de  barbier,  est  repute  majeur  et  pent  Stre  poursuivi  en 
recouvrcment  du  loyer  en  vertu  de  ce  bail. — Champagne,  D.  M. — 
Vogel  vs.  PeUetier,  13  L.  N.,  p.  107. 

2.  (Sur  preuve  des  lois  de  la  Province  d'Ontario.) — Un  mineur, 
m£me  commerfant,  domicilie  en  la  Province  d'Ontario,  ne  pent  valable- 
ment  s'engager  en  la  Province  de  Quebec  k  payer  le  montant  d'un 
billet  8ign6  de  la  raison  sociale  dont  il  faisait  partie,  son  incapacity 
^tant,  d'aprte  ces  lois,  absolue  et  devant  s'appr^ier  d'apr^  les  lois  de 
son  domicile. — JETTfi,  J. — Jones  vs.  Dickin^son,  R.  J.  Q.,  7  C.  S.,  p.  313. 

825.  As  to  the  sale  of  liquors  to  habitual  drunkards — See  Vol 
II  p.  579. 
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As  to  interdiction  of  habitual  drunkards — See  artielea  336a  et 
€tq,y  noted  in  full  in  Vol.  I,  p.  729. 

3S7.  Que  Talliance  subsiste,  mSme  apres  le  d6c^s  de  eelui  qui 
i'a  produite,  et  que  Tallin  pent  demander  Tiuterdiction  pour  cause  de 
demence. — Jett6,  J. — Brunet  va.  Litartg,  R.  J.  Q.,  1  C.  S.,  p,  249. 

882.  Que  la  demande  en  destitution  d*un  conseil  judiciaire  ne 
peut  se  faire  par  une  simple  requete,  mais  que  Ton  doit  proc^der  par 
action  en  la  forme  ordinaire. — Jett^,  J — Litang  vs.  Auclair,  R.  J.  Q., 
1  C.  S.,  p.  241. 

884.  1.  Que  Tinterdit  pour  ivrognerie  est  absolument  incapable 
d'estar  en  justice  sans  Fassistance  de  son  cui'ateur  et  une  action  port6e 
par  tel  interdit,  sans  telle  assistance,  doit  6tre  renvoyee,  mais  sans 
frais.  Que  bien  qu'une  action  port6e  par  un  interdit,  sans  Tassistance 
de  son  curateur,  doit  etre  renvoy^e,  les  frais  de  telle  action  ne  peuvent 
pas  6tre  mis  k  la  charge  du  dit  interdit  et  le  curateur  de  Tinterdit 
peut  s'opposer  k  la  saisie  de  ses  biens  pour  tels  frais,  sans  qu'il  soit 
necessaire  au  prealable  de  faire  annuler  le  jugement  les  accordant. — 
Q.  B.—Heppd  &  Billy,  15  Q.  L.  R.,  p.  41 ;  19  R.  L.,  p.  465. 

2.  Que  celui  qui  fournit  des  effets  d  epicerie  pour  Tusage  d'un 
interdit,  n'aura  pas  de  recours  contre  cet  interdit,  s'il  est  6tabli  que  le 
curateur  a  fourni  k  ce  deiiiier  une  somme  suffisante  pour  pourvoir  k 
ses  besoins. — C.  R — Riendeau  vs.  Turner,  17  R.  L.,  p.  676 ;  M.  L.  R., 
5  S.  C.  p.  278. 

3.  Que  si,  dans  le  cours  d'une  instance,  une  partie  est  interdite 
pour  prodigality,  son  curateur  doit  reprendre  Tinstance  et  une  inter- 
vention du  curateur  pour  Tassister  ne  serait  pas  suffisante. — Q.  B. — 
Oreene  Js  Mappin,  17  R.  L.,  p.  584 ;  M.  L.  R.,  5  Q.  B.,  p.  108. 

4.  An  interdicted  person  has  no  right  d  ester  en  justice  in  his 
own  name.  The  curator  represents  him. — Q.  B. — Oreene  &  Turner, 
33  L.  C.  J.,  p.  156. 

38S.  1.  Que,  pendant  Tinstance,  dans  une  cause  intent^e  par  le 
curateur  k  un  interdit,  pour  demence,  pour  faire  annuler  certains 
actes  consentis  par  Tinterdit,  a  son  fils,  dans  le  temps  ou  il  n'etait  pas 
capable  de  donner  un  consenteraent  valable,  la  Cour  peut,  par  provi- 
sion, accorder  au  demandeur  lautorisation  de  prendre  sur  les  biens 

transport's  par  les  dits  actes,  une  somme  suffisante  ifour  subvenir  k 
4 
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la  noarriture  et  &  Teatretien  de  rintordit. — Mathieu,  J. — ProuLx  dit 
CUment  vs.  Provlx  dit  Clementy  20  R.  L.,  p.  403. 

2.  Une  exception  k  la  forme  a  une  action  prise  par  uno  personne 
intera^e  dans  un  asile  d'ali^aes,  mais  non  interdite,  ne  doit  pas  Stre 
renvoyee  sur  r^ponse  en  droit,  ni?iis  doit  efere  consiJ6ree  comme 
une  mise  en  demeure  de  la  demanderesse  da  se  faire  assister  d'un 
curateur. — Routhier,  J. — Merciervs.  Mercier,  R.  J.  Q.,  2  C.  S.,p.  479. 

3.  Un  procfes  6tant  un  contrat  judiciaire,  le  defendeur,  poursuivi 
par  une  personne  notoirement  affc^cb^e  d'ali^nation  mentale,  pent,  par 
exception  k  la  forme,  demander  C(>ng6  de  Tassignation  k  raison  de 
rincapacit6  du  dem?indeur  et  cela  meme  quand  le  defendeur  est  pour- 
suivi sur  un  contrat  qu'il  a  fait  avec  ce  defendeur. — PAGMaELO,  J. — 
Aitken  vs,  Oalbraith,  R.  J.  Q.,  6  C.  S.,  p.  379. 

836.  1.  Qae  le  curateur  k  Tinterdit  ne  pent,  sans  autorisation  du 

juge,  appoler  de  la  sentence  le  relevant  de  Tinterdiction. — Davidson, 

J. — Proiilx  dit  Gliment  v^,  ProiUx  dit  CUment,  35  L.  C.  J.,  p.  108. 

2.  S3e  rem  irks  of  Loran'QER,  J.,  in  the  case  of — C.  R — Taillon 
vs.  Maiiloux,  R.  J.  Q.,  6  C.  S.,  p.  299. 

338a.  to  333^.  These  articles,  having  reference  to  habitual 
drunkards,  ware  adied  by  the  R.  S.  Q.  and  are  noted  in  full  in  Vol.  I, 
pp.  729  et  seq. 

339.  This  article,  as  replaced  by  the  R  S.  Q.,  is  noted  in  full  in 
Vol.  I,  p.  733. 

840.  See  cases  noted  in  this  Supplement  at  article  320. 

313.  This  article,  as  replaced  by  the  R  S.  Q.,  is  noted  in  full  in 
Vol.  I,  p.  733. 

1.  Que  le  curateur  k  I'interdit  p^jur  ivrognerie  pent  s'opposer  k 
la  saisie  des  meubles  de  TinterJit  faite  en  vertu  d'un  jugement  rendu 
contre  ce  dernier  personnellement  aprfe-*  interdiction,  cette  interdic- 
tion 6tant  nuUe. — Q.  B. — Heppel  &  BiUy,  19  R.  L.,  p.  465  ;  15  Q.  L. 
R,  p.  41. 

2.  Where  two  persons  have  been  appointed  joint  curators  to  a 
person  interdicted  for  insanity,  one  of  them  cannot  make  the  estate 
of  the  interdict  liable  for  the  price  of  goods  bought  by  such  curator 
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without  the  coassnt  or  knowledge  of  his  co-curator. — WuRTELE,  J. — 
Hemsley  vs.  Morgan^  M.  K  R.,  7  S.  C,  p.  273. 

3.  Que  le  curateur  k  Tinterdit  ne  peut,  sans  autorisation  du  juge 
appeler  de  la  ssnbence  le  relevant  de  Tinterdiction. — Davidson,  J. — 
Proidx  dit  CUment  vs.  Prowlx  dit  GLimsnt,  35  L.  C.  J.,  p.  108. 

4.  Sec  also  case  of  Francis  vs.  Cl&ment,  noted  in  this  Supplement 
at  article  309. 

847.  This  article,  as  replaced  by  the  R.  S.  Q.,  is  noted  in  full 
in  Vol.  I,  p.  734. 

Qu'un  d6fendeur  peut,  dans  son  plaidoyer  d6clinatoire,  invo- 
quer  la  nullitd  d'uae  nomination  du  curateur  &une  succession  v  >cante 
et  all^sfuer  que  telle  nomination  a  6t6  faite  en  vue  de  distraire  frau- 
duleusement  le  d6fendeur  de  ses  juges  naturels,  sans  que  le  defendeur 
ne  soit  tenu  au  prealable  de  faire  casser  la  sentence  nommant  tel 
curateur. — Q.  B. — Robillard  &  Banqne  Jacques  Cartier,  32  L.  C  J., 
p.  231. 

S51a.  and  3S1&.  These  articles,  relating  to  the  sale  of  certain 
descriptions  of  property  belonginof  to  minors  and  others,  were  added 
by  the  R.  S.  Q.,  and  are  noted  in  full  in  Vol.  I,  p,  734. 

8S2.  Erratum. — Strike  out  reference  to  C.  C.  1053. 
See  cases  noted  at  C.  C.  1889. 

3S3.  Que  les  associations  volontaires,  non  commerciales,  qui  ne 
sent  pas  16galement  constituees  en  corporations  ne  peuvent  ester  en 
justice  sous  le  nom  collectif  qu'elles  ont  assume. — Que,  n'ayant  pas 
d  existence  legale,  elles  sont  incapiblcs  de  contracber  et  que  le  billet 
d'une  telle  association,  sigue  par  Ic  Secr^baire-Tresorier,  sera  declar6 
nul.  La  Cjur,  propria  motu,  doit  sassurer  si  TAssociation  qui 
poursuit  ou  est  poursuivie,  a  une  existence  legale,  et  doit  prononcer 
l'incapacit6,  le  cas  ech^ant. — Bourgeois,  J. — Richard  vs.  La  SocUti 
de  Secowrs  Mvutuel  contre  lefea  de  St.  Or6goire  et  St.  C^lestin,  1  R.  de 
J.,  p.  291. 

3S6.  Decision  number  2  noted  at  this  article  {Brown  vs.  City  of 
Montreal),  is  also  reported  in  the  4  R.  L.,  p.  7. — For  the  final  decision 
in  this  case,  see  decisions  number  103  and  296  at  Arbicle  1053. 
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8S7.  1.  Decision  number  1  noted  at  this  article  (  Wason  Mant^ 
facturing  Co.  vs.  Livis  &  Kennebec  Ry.  Go.)  is  also  reported  in  the  S 
Q.  L.  R.,  p.  99,  and  is  not-.*d  as  decision  number  2  at  article  1190. 

2.  Qii'un  chemin  de  fer  psut  Sbre  sa'si  et  vendu  comme  tout 
autre  immeuble,  et  que  la  designation  du  chemin,  telle  que  donn^e 
dans  1a  charte  de  la  compagnie,  est  suffisante. — Q.  B. — Union  Bank 
of  Canada  &  Corporation  of  Wickham,  21  B.  L.,  p.  212. 

3S8.  1.  Que  les  president  et  secretaire  des  commissaires  d'6cole 
d^une  municipality  scolaire  n  ont  pas  le  droit  de  consentir  un  billet 
promissoire  pour  une  dette  due  par  les  commissaires,  sans  une  autori- 
sation-speciale  k  cet  effet. — Q.  B. — Letellier  &  MtinicipalitS  du,  Town- 
ship de  Ouiatchoiian,  16  R.  L.,  p.  449. 

2.  Qu'une  corporation  municipale  pent  s  obliger  k  payer  les  frais 
d'une  requete  k  6tre  pr6sentee  par  un  cimtribuable,  lorsque  I'objet  de 
cette  requebo  int^resse  tous  les  contribuables  do  la  municipality. — 
C.  R. — DesrocJies  vs.  Corporation  de  la  Paroisse  St-Baz'de  le  Grand 
17  R.  L,  p.  266. 

3.  Qu'une  association  incorpor6e  par  le  Lieutenant-Couverneur, 
en  Conseil,  par  lettres  patentes,  sous  le  grand  sceau  de  la  Province, 
pour  ^tablir  des  systemes  de  telephone,  ne  pent  6riger  des  poteaux 
pour  les  tins  de  sa  ligue,  dans  les  limites  d'une  cit6,  sans  Tautorit^ 
legislative,  ou  sans  avoir  obtenu  Tautorisation  de  la  corporation 
municipale,  quoique  les  lettres  patentes  lui  donnent  lautorisatiou 
g^n^rale  d'6riger  des  poteaux  dans  les  rues. — Q.  B. — Sherbrooke 
Telephone  Association  <b  City  of  Sherbrooke,  19  R.  L.,  p.  538 ;  M.  L.  R., 
6  Q.  B.,  p.  100.— Brooks,  J.— 12  L.  N.,  p.  354. 

4.  A  company  incorporated  as  a  Land  and  Loan  Company  cannot 
lawfully  purchase  the  claim  of  a  real  estate  agent  for  commission 
alle;:ed  to  be  due  to  him  for  selling  real  estate  for  a  customer. — 
Davidson,  J. — Land  &  Loan  Co.  vs.  Fraser,  M.  L  R,  5  S.  C,  p.  392. 

6.  A  lengthy  risurrU  of  the  law  respecting  the  power  of  corpora- 
tions to  make  promissory  notes,  is  contained  in  this  case. — C.  R. — 
Banque  Jacjiies-Cartier  vs.  Quesnel,  17  Q.  L.  R.,  p.  8. 

6.  A  body  corporate,  empowered  by  its  charter  to  acquire  prop- 
erty for  the  use  and  objects  of  its  incorporation,  is  not  limited,  in 
making  a  purchase  of  an  immoveable,  by  the  nature  of  the  latter,  or 
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the  ase  which  has  hitherto  been  mude  of  it,  and  it  is  sufficient  that 
snch  immoveable  is  susceptible  of  yielding  revenue,  or  value,  appli- 
cable to  the  use  and  objects  of  the  incorporation,  to  bring  the  purchase 
within  the  charter  power. — Andrews,  J. — LHdpital  du  SacrS-Cosur 
V8,  Lefebyre,  17  Q.  L.  R,  p.  35. 

7.  Que  les  debentures  qu  une  compagnie  de  chemin  de  fer  6met 
avant  d'avoir  fait  les  travaux  qu'elle  est,  au  prealable,  tenue  de  faire, 
aux  termes  de  sa  charte,  sjut  nulles. — Q.  B. — The  Waaon  Mfg.  Co. 
vs.  L&vls  &  Ken  lehec  Ry,  Co,,  21  R.  L.,  p.  161. 

8.  The  making  of  a  promissory  note,  or  the  indorsing  of  ono» 
where  liability  is  incjrrcd,  is  nob  an  a2b  of  mere  administration,  and 
such  act  on  the  part  of  a  corporation  mast  be  authorized  either  by  the 
by-laws  or  by  a  specixl  resolution  of  the  board  or  council ;  but  as  the 
making  or  the  indorsing  of  a  promissory  note,  where  this  has  been  done 
without  proper  authority  on  the  part  of  those  who  have  purported  to 
act  for  the  corporation,  are  not  in  themselves  illegal  and  prohibited 
on  pain  of  nullity — the  engagement  may  bo  ratitied  by  the  corpora- 
tion, and  such  ratification  will  reader  the  corporation  liable. — Q.  B. — 
Banque  Jacquea-Cartier  &  Le^  Relijieuaes  Sceurs  RoapitalUrea  cle  St. 
Joseph  de  VHoteUDieu,  d'Arthabaaka,  R.  J.  Q.,  1  B.  R,  p.  215. 

9.  The  power  to  levy  an  assessment  upon  the  members  of  a  cor- 
poration must  be  deduced  from  the  act  of  incorporation.  So  where 
the  objects  of  the  corporation  are  declared  by  the  charter  to  be  "  to 

form  a  benefit  society and  by  means  of  the  revenue  derived 

from  the  property  of  the  society,  and  of  the  monthly  contributions, 
to  form  a  fund  for  providing  aid  and  assistance  to  its  members  in 
case  of  accident  or  illness,  and  in  the  event  of  death,  to  their  widow? 
and  children,  or  fathers  and  mothers,"  a  by-law  providing  that,  on 
the  decease  of  the  wife  of  any  member,  10  cents  should  be  levied  on 
each  member,  to  be  paid  to  the  widower,  is  ultra  vlrea,  null  and  void. 
— AXDREWS,  J. — Havard  va.  L*  Union  St.  Joseph,  R  J.  Q.,  4  C.  S.,  p. 
352. 

V^*il9.  Where  any  person  usurps  or  unlawfully  holds  any  office 
in  a  corporation  or  public  body,  any  other  person  who  is  interested 
may  complain  of  such  usurpation  by  means  of  a  writ  of  quo  vxirranto, 
whether  the  office  so  usurped  exists  under  common  law  or  was  created 
by  statute.— Q.  B.—Heffernan  &  Walsh,  33  L.  C.  J.,  p.  46. 

8  SO.    1.   Qu'une    corporation    municipale   est   responsable   des 
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dommages  qui  sont  causes  par  les  representations  erronees  faites  par 
son  preposS  k  une  personne  demandant  une  licence,  ponr  faire  an 
commerce  licenci^,  dans  les  limites  de  la  municipality,  k  I'effet  que  la 
licence  octroy^e  dans  le  mois  de  mars  vaudra  pour  une  ann^e,  tandis 
que,  par  les  r^glements  en  force,  la  licence  expire  le  ler  mai  suivant 
la  date  de  son  octroi,  et  que,  dans  ce  cas,  la  corporation  devra  rem- 
bourser  k  celui  qui  a  pris  la  licence  la  proportion  da  coilt  de  la  licence 
pour  le  temps  pour  lequel  il  n'en  a  pas  joui  et  ses  f rais  d'iostallation, 
pour  faire  le  Commerce,  s'il  est  demontr^  que  cette  personne  n'aurait 
pas  pris  cette  licence  sans  les  representations  da  prepoi^e  de  la  corpo- 
ration.— C.  R. — St- Michel  va.  City  of  Montreal,  16  R.  L.,  p.  605. 

2.  Que  le  secretaire-tr6sorier  d  une  companrnie  incorpor6e  par 
lettres  patentes,  sous  le  grand  sceau  du  Canada,  peut  Stre  contraint, 
par  TYiindamus,  k  exhiber  les  livres  de  la  compagnie  k  Tun  des 
directeurs  d*icelle,  nonobstant  TorJre  d'autres  directeurs  de  ne  pas 
communiquer  ces  livres. — DeLorimier,  J. — Ritchie  vs.  McKay,  18 
R.  L.,  p.  406. 

3.  Que  quoique  les  cr^anciers  d'une  compagnie  incorpor6e  et  les 
tiers  soient  recevables  k  se  plainJre  que  les  directeurs  aient  pay^s 
des  dividends  fictifs  en  augmentant  la  valeur  r^elle  des  biens  de  la 
compagnie,  les  actionnaires  qui  ont  assist^  aux  assemblees  annuelles 
et  autoris^  ces  dividendes,  apres  avoir  pris  comamnication  des  etats 
et  inventaires  soumis  par  les  directeurs,  sont  non  recevables  k  pr6ten- 
dre  que  le  paiement  de  ces  dividendes  les  a  tromp^s  sur  T^tat  de  la 
compagnie  ;  que  les  actionnaires  qui  n'ont  pas  assiste  k  ces  assemblies 
ne  sont  non  plus  recevables,  parce  qu'ils  pouvaient  y  assister  et  se 
renseigner  comme  les  autres  et  qu'ils  doivent  s'iraputer  leur  negli- 
gence. Que  Taction  qu'ont  les  actionnaires  d'une  compagnie  incorpor^e 
contre  les  directeurs  pour  mauvaise  administration  des  affaires  de  la 
corporation  est  une  action  commune  resultant  des  rapports  de  man- 
dant  k  mandataire  et  que  cette  action  est  an^antie  par  la  sanction  de 
Tadministration  des  directeurs  donn^e  par  les  actionnaires. — Pagnuelo, 
J. — City  and  District  Savings  Bank  vs.  Geddes,  M.  L.  R.,  6  S.  C,  pi 
243 ;  19  R.  L.,  p.  684 

4.  Where  the  charter  of  a  corporation  does  not  provide  for  the 
exorcise  of  its  powers,  otherwise  than  by  giving  it  the  right  to  make 
by-laws  for  the  "  government  of  the  institution  and  of  the  officers 
and  servants  belonging  thereto,"  and  no  such  by-laws  are  made,  the 
persons  who  are  admitted  to  have,  de  facto,  and  by  common  consent. 
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JMSted  as  the  governing  board  of  the  body,  will  be  held  tp  be  its  duly 
authorized  agents,  whose  acts,  performed  within  the  limits  of  the 
charter,  are  binding  on  it. — Andrews,  J. — LHopital  du  Sacr6'C(Bwr 
vs.  Lefebvre.  17  Q.  L.  R.,  p.  35. 

5.  Where  wines  were  ordered  by  the  Secretary-Treasurer  of  a  club, 
who  had  apparent  authority  to  purchase  sunplies  for  the  club,  and 
the  wines  were  invoiced  and  consigned  to  the  club,  the  latter  is  liable 
for  the  price.  To  establish  a  defence  in  such  a  case,  it  would  be 
necessary  to  show,  not  only  that  the  act  of  the  agent  was  unauthor- 
ized, but  that  the  party  dealing  with  the  a^ent  had  notice  thereof. — 
Wqrtele,  J. — Gourd  vs.  Fish  &  Oame  Gluh,  M.  L.  R.,  6  S.  C,  p.  480 

6.  Qup  les  principaux  actionnaires  d'une  compagnie  incorpor6e 
ne  peuvent,  individuellement,  transporter  un  immeuble  appartenantk 
cette  demifere,  tnais  que  la  compagnie  seule  peut  le  faire. — Q.  B. — 
McNaughton  &  Exchange  National  Bank,  21  R.  L.,  p.  301. 

7.  The  directors  anfl  shareholders  of  a  joint  stock  company  are 
not,  as  a  general  rule,  responsible  for  the  contracts  and  torts  of  the 
company ;  to  render  them  so,  there  must  have  been  some  individual  ^ 
fault  on  their  part,  pe.sonal  to  themselves.  In  the  absence  of  such 
gross  fault,  or  fraud,  there  is  no  lien  de  droit  between  the  directors  of 
a  company  and  non-shareholders  as  regards  the  public ;  the  directors 
occupy  merely  the  position  of  agents  of  a  disclosed  principal,  viz.,  the 
company.  In  the  present  case,  the  widow  of  an  employee  sued  the 
directors  in  damages  for  the  death  of  her  husband,  caused  by  the  ex- 
plosion of  a  boiler  in  the  company's  factory.  Held,  that  they  were 
not  personally  responsible  for  the  want  of  attention  of  those  in 
charge  of  the  boiler  at  the  time  of  the  explosion,  althouijh  the  proof 
showed  a  w<Jint  of  that  minute,  careful  and  watchful  attention  to  the 
mana?ament  of  the  boilers  which  the  use  of  su3h  h^izardous  articles 
demands,  and  that  the  explosion  and  cons3'][uent  death  of  plaintift  s 
husband  could  not  be  regarded  as  a  cas  fortuU  or  accident  in  the. 
legal  signification  of  the  term. — Andrews  J. — Thiriea  vs.  Brodie,  R 
J.  Q..  4  C.  S.,  p.  23. 

361.  1.  That  by-laws  which  give  the  governing  committee  of  a 

Stock  ExchxncTd  the  riirht  to  sell  a  members  seat  at  the  board  for 

cause  of  insolvency,  are  reasonable  and  intra  vires.     That  on  receiving 

notice  fromam3mb3r  that  he  has  been  compelled  to  suspend  payment, 

the  governing  committee  may  proceed  to  dispose  of  his  seat.     An 
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action  will  not  lie  by  a  member  who  considers  himself  acrgrieved  to 
correct  even  errors  or  illegal  acts  in  the  government  and  administra- 
tion oF  a  corporation,  until  the  remedies  by  way  of  appeal  to  the 
domestic  tribunal  of  the  corporation  provided  by  the  by-laws  of  the 
institution  have  been  exhausted. — Davidson,  J.--Mclver  vs.  Montreal 
Stock  Exchange,  M.  L.  R.  4  S.  C,  p.  112  ;  17  R.  L.,  p.  696. 

2.  That  members  of  a  corporation  or  public  body  are  not  dis- 
qualified from  voting  at  the  election  of  its  officers,  although  fines, 
which  are  still  unpaid,  may  have  been  imposed  on  such  members 
under  the  by-laws  of  such  corporation,  if  such  fines  have  not  been 
formally  pronounced  and  such  members  have  not  had  an  opportunity 
of  giving  their  reasons  why  such  fines  should  not  be  paid  by  them. 
That  an  appeal  provided  by  the  by-laws  of  such  corporation  to  a 
higher  officer  of  the  same,  does  not  take  away  the  jurisdiction  of  the 
Courts,  unless  such  appeal  is  expressly  provided  for  in  the  statute  in- 
corporating such  society  or  public  body. — Q.  B. — Heffeman  &  Walsh, 
83  L.  C.  J.,  p.  46. 

3G4.  1.  A  bank  is  not  authorized  to  enter  into  a  contract  of 
suretyship,  guaranteeing  the  payment,  by  a  customer,  of  the  hire  of  a 
steamship,  under  a  charter  party. — Q.  B. — Johanaen  &  Ohaplin,  M. 
L.  R.,  6  Q.  B.,  p.  111. 

2.  Une  corporation  cr66o  par  un  acte  de  la  legislature  de  QuiJbec 
"pour  fonder  k  Arthabaskaville  des  hdpitaux,  hospices  et  autres 
maisons  de  charity,''  ne  peut  pas  se  porter  caution  de  la  dette  d'autrui, 
ni  endosserdes  billets  promissoires  par  complaisance. — Q.  B. — Banque 
Jacques-Cartier  Jt  Quesnel,  17  Q.  L.  R.,  p.  8. 

3.  That  a  bank  cannot  validly  enter  into  a  contract  of  suretyship 
guaranteeing  the  payment,  by  a  customer,  of  the  hire  of  a  steamship 
under  a  charter  party  and  where  the  bank  has  derived  no  benefit  on 
such  a  contract,  a  claim  made  thereon  against  the  bxnk  in  liquidation 
will  be  dismissed.— Q.  B,— Watts  <fe  WeUs,  M.  L.  R,  7  Q.  B.,  p.  387. 

4.  Held,  per  Patterson,  J. — A.ssum*ng  that  amendments  to  the 
General  Bank  Acts  forbade  the  taking  of  the  shares  of  the  bank  as 
security  by  another  bank,  the  amendment  did  not  alter  the  charter 
of  the  Exchange  Bank,  35  Vic.  ch.  51,  D.,  under  which  the  Exchange 
Bank  had  power  to  take  the  shares  in  question  in  its  corporate  name 
as  collateral  security.     To  take  such  security  may  have  become  an 
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oflfonce  against  the  banking  law,  punishable  from  the  beginning  as  a 
misdemeanor  and  subject  to  a  pecuniary  penalty,  but  it  was  not  idtra 
vires.  Art  14  C.  C.  which  declares  that  prohibitive  laws  import  nul- 
lity has  no  application  to  such  a  case. — Supreme  Court. — The  Ex- 
chaTige  Bank  of  Canada  vs.  Fletcher,  19  S.  C.  R.,  p.  278. 

5.  Inasmuch  as  the  objection  raised  by  the  contestation  of  a 
claim  made  by  a  Savings  Bank  against  an  insolvent  estate  that  it 
is  for  the  amount  of  a  loan  made  vMra  vires  and  without  taking  the 
security  mentioned  in  sections  19  and  20  of  chapter  122,  B.  S.  C,  is  a 
purely  technical  objection  in  law,  the  contestant  must  show  that  the 
transaction  comes  within  the  exact  conditions,  precisely  as  laid  down 
by  the  stitute,  and  that  th3  money  loaned  was,  in  the  words  of  the 
above  sections,  money  deposited  with  the  bank.  A  Saving  Bank 
may,  in  virtue  of  its  ordinary  corponte  powers,  make  loans  of  its 
own  monies,  not  being  prohibited  by  the  Act  from  doing  so. — An- 
drews, J. — Langlais  vs.  La  Caisse  d^Econoviie,  R.  J.  Q.,  4  C.  S.,  p.  65. 

6.  Que  les  banques  ne  peuvent  charger  sur  les  billets  qui  leur 
sont  pr^ent^s  pour  escompte,  qu'un  int^rSt  de  sept  pour  cent  par  an. 
Que  la  prohibition  de  la  loi,  en  cette  mati^re,  ^tant  d'ordre  public, 
celui  qui  a  pay6  k  une  binque  un  int^ret  depassant  le  taux  lix^  par  la 
loi,  a  droit  de  r^p^ter  de  la  banque  le  montant  de  I'excedant. — Pa- 
QNUELO,  J. — Banque  de  St.  Hyacinthe  vs.  Sarrazin,  R.  J.  Q.,  2  C.  S., 
p.  96. 

7.  La  disposition  du  chapitre  122  des  Statuts  Revises  du  Canada, 
qui  prescrit  les  conditions  dans  lesquelles  les  banques  d  epargne  sont 
tenues  de  faire  le  placement  de  leurs  fonds,  est  d  ordre  public.  Le 
pret  fait  par  une  de  cos  banques  k  un  pxrticulier  qui  lui  delivre,  pour 
seule  garantie  de  remboursement,  une  Icttre  sign6e  par  un  membre 
da  gouvemement  local  de  Quebec  a  Teffet  que  ce  gouvernement  paiera 
k  CO  particulier,  ou  kson  ordre,  une  somnio  d  argent  k  une  date  future, 
est  une  violation  de  la  disposition  et,  partaat,  absoluinent  nuL  2o. 
En  matiere  de  repetition  de  I'indu  (condlctio  sine  causa,  condictio 
6b  turpem  causam),  il  faut  distinguer  entre  les  contrats  nuls,  d  une 
noUite  absolue,  ceux  qui  sont  contraire  aux  bonnes  moeurs  ou  immo- 
raax,  et  ceux  qui  n'ont  pas  ce  caraet^re.  Les  sommes  dont  on  se 
ddsaisit  en  vertu  des  premiers  ne  peuvent  pas  etre  repetees ;  celles 
dont  on  se  d^isit  en  vertu  des  secon  js  sont  sujettes  k  r^^petition.  par 
application  de  la  r^gle  que  nul  ne  pent  s'enrichir  aux  depens  d  autrui 
— Q.  B. — Rolland  &  La  Caisse  d'Economie,  R.  J.  Q.,  3  B.  R.,  p.  315. 
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365.  This  article,  as  replaced  by  the  R.  S.  Q.,  is  noted  in  full  in 
Vol.  I.  p.  735. 

As  to  certain  persons  who  are  tutors  by  law — See  VoL  II,  p.  580 

36G.  Case  number  5  noted  at  this  article  (Cooper  &  Mclndoe), 
is  also  reported  in  the  M.  L.  R.,  7  Q.  B.,  p.  481. 

1.  A  body  corporate,  empowered  by  its  charter  to  acquire  pro- 
perty for  the  use  and  objects  of  it^  iniorporatioQ,  is  not  limited,  in 
making  the  purchase  of  au  immoveable,  by  the  nature  oE  the  latter, 
or  the  use  which  has  hitherto  been  male  of  it.  and  it  is  sufficient  thai 
such  immoveable  is  susceptible  of  yielding  revenue,  or  value,  applic- 
able to  the  use  and  objects  of  the  corporation,  to  bring  the  purchase 
within  the  charter  power. — Andrews,  J. — LHdpital  du  Sacre-Ccewr 
vs.  Lefebvrey  17  Q.  L.  R..  p.  35. 

2.  Les  mines  dans  Ics  terrains  acquis  pour  la  construction  do  Icur 
voie  par  les  compagnies  de  chemin  de  fer  sont  la  propn^te  de  ces  der- 
nieres  qui  peuvent  par  consequent,  et  quoiqae  Texploitation  miniero 
ne  soit  pas  un  des  objcts  de  leur  existence,  en  r^clamer  la  valeur  de 
ceux  qui  les  extraient  sans  droit. — Q.  B. — Turriff  &  Quebec  Central 
Ry.,  R.  J.  Q.,  2  B.  R,  p.  559. 

3.  A  resolution  of  a  municipal  council  to  indemnify  one  of  its 
members  the  cost  incurred  by  him  in  resisting  a,  quo  warranto  taken 
to  oust  him  from  his  seat,  to  which  he  had  been  named  by  the  council 
on  the  occurrence  oE  the  vacancy,  is  ultra  vires  and  not  binding  on  the 
corporation. — C.  R. — Thlbodeau  vs.  La  Corporation  dAubert  Oallion, 
R.  J.  Q.,  4  C.  S.,  p.  485. 

4.  Held  :  On  demurrer,  that  a  municipal  corporation  has  a  right 
to  expropriate,  or  acquire  by  voluntary  sale,  such  real  estate  only  as 
may  be  required  for  the  municip  il  administration,  or  as  it  may  have 
been  authorized  to  acquire  and  hold  for  specific  purposes.  A  corpo- 
ration cannot,  without  special  authorization,  expropriate  or  acquire 
real  estate  for  the  purpose  of  erecting  a  building  thereon  to  be  let  as  * 
shops  and  dwellings.  (2).  In  the  absence  of  ezpre^s  authorization  to 
the  corporation,  the  expropriated  owner  of  real  estate  taken  for  a  pu- 
blic purpose,has  the  right,  when  the  property  is  not  used  for  such  pur- 
pose, to  have  it  restored  to  him  and  when  part  o*hly  has  been  used  for  a 
public  purpose  to  have  the  unused  portion  restored  to  him.  (3).  It  is 
immaterial  whether  the  acquisition  is  made  by  process  of  expropria- 
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tion,  or  by  voluntary  sale,  after  the  adoption  of  a  resolution  declaring 
that  the  property  is  required  for  a  public  purpose  and  authorizing 
its  acquisition. — Wurtele,  J. — Boy  vs.  City  of  Montreal,  M.  L.  R.,  7 
S.  C,  p.  238. 

5.  It  was  decided  in  the  House  of  Lords  that  a  company  cannot 
issue  its  shares  at  a  discount. — Privy  Council. — Case  of  Ooregum 
Oold  Mining  Co.,  15  L.  N.,  p.  128. 

For  ca^es  relating  to  calls  on  shares,  see  C.  C.  1889. 

866  a.  This  article,  relating  to  the  acquisition  and  disposal  of 
real  estate  by  corporations,  was  added  by  the  B.  S.  Q.,  and  is  noted 
in  full  in  Vol.  I,  p.  735. 

86S.  This  article,  as  replaced  by  the  R.  S.  Q.,  is  noted  in  full  in 
Vol.  l,p.  735. 

1. .  That  a  company  incorporated  under  an  Imperial  Act,  but  doing . 
business  in  Canada,  can  be  wound  up  under  the  Canadian  Winding-up 
Act  as  regardi  its  assets  in  Canada  and  that  the  Statute,  47  Vict.,  ch. 
39  (R  S.  C,  ch.  129,  s.  3)  which  provides  that  the  Winding-up  Act 
applies  to  incorporated  trading  companies.  "  doing  business  in  Canada, 
wheresoever  incorporated,"  is  not  ultra  vires  of  the  Dominion  of  Parl- 
iament. That,  where  a  liquidator  to  an  insolvent  company  was 
appointed  in  Scotland  and  subsequently  another  liquidator  was  ap- 
pointed in  Canada  under  the  Dominion  Winding-up  Act,  objection  to 
the  Canadian  appointment  would  not,  in  any  case,  be  properly  made 
by  a  shareholder,  but  by  the  Scotch  liquidator  only. — Q.  B. —  Allen  & 
Hanson,  16  Q.  L.  R.,  p.  79. 

2.  Par  le  fait  que  toutes  les  actions  d'une  compagnie  de  chemin 
de  fer  out  6t6  vendues  en  bloc,  et  qa'elle  a  vendu  sdq  chimin  et  son 
mitericl,  catte  compi;jnie  n3  C3ssd  pas  d'c^ister  c>m:n3  corporation  ; 
elle  pent,  en  son  nom  corporatif,  exigir  ra3eompli3som3nt  des  obliga- 
tions CDutractSes  en  son  egard,  poursuivre  et  Stre  poursuivie,  et  r^cla- 
mer  tous  autres  droits  qui  peuvent  lui  appartsnir. — Routhier,  J. — 
Cie  diJb  Gkemin  ds  Fer  dn  Nord  va,  L%  CltJ  ds  Quebec,  R.  J.  Q.,  6  C. 
S.,  p.  189. 

871.  This  article,  as  replaced  by  the  R.  S.  Q.,  is  noted  in  full  in 
Vol.  I,  p.  736. 
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S7Sa.  This  article,  relating  to  the  appointment  of  liquidators  to 
jo'nt  stock  companies,  was  added  by  the  R.  S.  Q.,  and  is  noted  in  full 
in  Vol.  I,  p.  736. 

Que  la  Cour  pcut  r^voquer  les  liquidateurs  d'une  banque  en 
liquidation  et  les  remplacer,  de  Tavis  des  parties  int^ress^s,  ct  qu'avant 
d*accorder  les  conclusions  d*une  demande  en  revocation  d'un  liquida- 
teur,  elle  ordonnera  la  tenue  d'une  assenibl^e  des  actionnaires  et  des 
cr^anciers  de  la  Banque  pour  donner  leur  avis  sur  le  contenu  de  la 
requebe.  Que  la  Cour  pourra  destituer  un  liquidateur  sur  I'avis  des 
cr6anciers  et  s*il  lui  est  d6moTitr&  que  les  liq«iiditsurs  ne  saccordent 
pas  et  qu'il  n  y  a  pas  d'harmonie  entr  eux  dans  la  liquidation  des  af- 
faires de  la  Banque.  Que  dans  une  ass3mbl6e  de  cr^anciers,  ceux 
qui  ne  sont  pas  presents  sont  censes  s  en  rapporber  k  la  dacision  de 
ceux  qui  assi^tent  k  Tassemblee  et  que  Tavis  des  cr^anciers  presents 
doit  Stre  consid6r6  comnie  Tavis  de  tous  les  creanciers.  —  Mathieu,  J. 
Cloy 68  vs.  Darling,  16  R.  L.,  p.  649. 

3T5.  Decision  No.  2,  noted  against  this  article,  (Boyd  &  TFii^on) 
is  also  reported  in  the  18  R.  Ll,  p.  65. 

376.  L3  droit  accorde  au  preneur  et  k  sos  ayant  cause,  dans  un 
bail  a  vie  d'un  terrain,  d  enlever  a  la  fin  du  bail,  ou  pendant  sa  duree» 
les  bitisses  que  le  preneur  y  aura  CDnstruitss.  est  un  droit  exolusive- 
ment  mobilier;  et,  par  consequent,  ua  cr6aa3ier  qui  veut  faire  saisir 
et  venire  telle  bitisses  doit  y  procMer  comin3  pour  la  saisie  et  vente 
du  bail   mSme,  par   voie  de  saisie   raobiliere. — C.  R —  Dtiohesneau 

V8.  Bleau,  17  Q.  L.  R,  p.  349. 

• 

2.  La  vente  d'une  maison,  d'un  moulin  ou  autre  construction, 
pent  efcre  fa  te  separ6inent  du  sol,  et  ce,  par  vents  juiiciaire  aussi  bien 
que  par  vente  ordinaire  ;  la  vente  ju  liciaire  *'  d*un  moulin  avec  sen 
d6pendances  et  accessoires,  construit  sur  un  lot  dont  la  designation 
est  donnee,"  ne  compren  1  pas  le  foni  sur  lequel  il  est  6rig6.  La  vente 
dans  ce  cas  ne  conf^re  k  I'adjudicatiire  que  les  droits  du  saisi  daus  le 
moulin. — Qagn6,  J. — Tke  Chinic  Hardujxre  Co.  vs.  LavbrerU,  1  R  de 
J.,  p.  278. 

379.  1.  Decision  No.  6,  noted  against  this  article,  (Boyd  & 
Wilson)  is  also  reported  in  the  18  R.  L,  p.  65. 

2.  Que  Tacqu^renr  d'ustensiles  places  dais  une  usine  dont  le  ven- 
deur  est  locataire,  mais  dont  il  devient  propri^taire  ensuite,  ne  pourra 
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les  revendiquer,  &  Tencontre  d'un  cr^ancier  hypothecaire,  par  obliga- 
tion post6rieur6^  la  vi^ate,  afTjckant  le  mouUn  et  les  usbensiles  veadas 
aaparavant,  mais  non  d6places. — Q..B. — Thibaiudeau  <b  MaUley,  17  B. 
L,  p.  299. 

3.  Le  privilege  pour  le  prix  du  vendeur  d'un  meuble  incorpor6  k 
un  immeuble  ne  prime  pas  les  hypotheques  inscrites  sur  cet  imraeuble. 
— C.  R. — Bilodeau  vs.  Sharpies,  14  Q.  L.  R,  p.  332 ;  16  R  L.,  p.  524. 

4  Que  des  pieces  de  machineries  raises  par  le  propri^taire  d*icel- 
les  dans  une  usine  qui  ne  lui  apparfcient  pas,  ne  deviennent  pas  immeu- 
ble par  destination  ou  autrement,  et  que  le  proprietaire  de  Tusine,  en 
rhypoth^quant,  nhypotheque  pas  ces  machineries. — OuiMET,  J. — 
Chevalier  vs.  Latraverse,  17  R  L.,  p.  642  ;  M.  L  R,  6  S.  C ,  p.  356. 

(The  decision  in  the  above  case  was  reversed  on  other  issues. 
See  this  Supplement  at  articles  1472  and  1970). 

5.  A  mortgagor  of  an  immoveable,  on  which  was  placed  certain 
machinery  which  had  become  iTiimeuble  par  destination,  cannot  at- 
tach said  machinery  by  saisie  en  revendication,  in  the  nature  of  a 
-saisie  conservatoire,  in  the  hands  of  the  Defendant  who  has  purchased 
the  same  in  good  faith. — Brooks,  J. — Flannigan  vs.  Fee,  13  L.  N., 
p.  98.  , 

6.  Que  des  constructions  faites  sur  un  terrain  par  un  locataire, 
ayant  le  droit  de  renoaveler  le  bail  aussi  longtemps  qu'il  voudra,  sont 
<ies  immeubles  et  peuvent  6tre  saisis  comme  tels. — Q.  B.  —  RemiUard 
<fe  Duval.  34  K  C.  J.,  p.  83. 

7.  Des  machines  qui  sont  achet^es  k  Tessai  ct  pos6es  par  Tache- 
teur,  qui  se  declare  non  satisfait,  ne  deviennent  pas,  par  telle  installa- 
tion, immeubles  par  destination,  parce  qu  elles  n'appartenaient  pas  au 
pn^pri^taire  du  fonds  et  n'y  ont  pas  6t6  plac6es  par  lui  et  parce  que  le 
vendeur  ne  les  y  a  plac6es  qu'i  Uessai,  sous  condition  d'acceptation, 
-et  non  pas  k  perp6tuelle  demeure. — Routhier.  J. — Ness  vs.  (7oM;an,R. 
J.  Q.,  5.  C.  S.,  p.  427. 

8.  That  pipes  and  mains  laid  throughout  the  streets  of  a  city  by 
•A  gas  and  water  company,  under  the  authority  of  an  Act  of  the  legis- 
lature, for  the  purpose  of  supplying  ga<5  and  water  to  the  inhabitants  of 
the  city,  form  part  of  the  realty  of  the  company  and  are  taxable  as 
real  estate. — Tait,  J. — Sherbrooke  Gas  <t  Water  Co.  &  City  of  Sher- 
hrooke,  15  L  N.,  p.  22. 
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S^B.  Le  droit  accord^  au  preneur  et  k  ses  ay  ant  cause,  dans  un 
bail  a  vie  d*un  terrain,  d  enlever,  a  la  fin  du  bail,  oh  pendant  sa  dur6e, 
les  bS.tisses  que  le  preneur  y  aura  construites,  est  un  droit  exclusi vement 
mobilier;  et  par  consequent,  un  creaneier,  qui  veut  faire  saisir  et  ven- 
dre  telles  b&tisses,  doit  y  proc6der  comme  pour  la  saisie  et  vente  da 
bail  raeme.  par  voie  de  saisie  mobiliere. — C.  R. — Duchesneau  vs.  Bleau, 
17  Q.  L.  R.,  p.  349. 

893.  As  to  feudal  rights  and  duties,  etc — See  Vol  II,  p.  580 
et  seq. 

1.  See  case  of  LeboutiUier  vs.  Hogan,  noted  in  this  Supplement 
at  articles  400  and  587. 

2.  See  also  case  of  Gadoury  vs.  Bazinet,  noted  in  this  Supple- 
ment at  article  603.    (Both  the  above  cases  relate  to  seignorial  rights). 

400.  Decision  number  19.  noted  against  this  article,  {Pion  A 
North  Shore  Ry.)  was  reversed  by  the  Supreme  Court,  the  judgment 
of  which  latter  Court  was  maintained  by  the  Privy  Council  and  is 
noted  in  this  Supplement  at  article  407. 

1.  Que  lorsqu'un  chemin  passant  sur  la  terre  d'un  particulier  n'a 
pas  6t6  ouvert  par  TautoritS  municipale  et  n'a  servi  au  public  que 
pendant  neuf  ans  et  n  est  cloture  d  aucun  C('^t6,  il  ne  doit  pas  Stre  con- 
sid^re  comme  chemin  municipal,  mais  comme  chemin  de  tolerance,  et, 
partant,  le  propri^taire  du  terrain  sur  lequel  il  passe  pent  le  fermer  k 
son  gr6. — Q.  B. — Fortin  dk  Truchon,  17  R.  L.,  p.  59. 

2.  Qu'un  conseil  municipal  local  n  a  pas  le  droit  de  conf6rer  un 
privilege  perp^tuel  du  droit  d*6bablir  un  pont  de  p6age  sur  une  riviere 
situee  dans  les  limites  de  la  municipalitd  locale,  ni  de  defendre  le  pas- 
sage k  gue  de  telle  riviere  et  d*imposer,  k  cette  fin,  une  p^nalit^. — Q.B. 
— Corriveau  &  Corporaiion  de  la  Paroisse  de  St.  Valier,  17  R.  L.,  p. 
440. 

3.  Qne  le  droit  exclusi f  de  chasse  et  de  peche  accorde  dans  la 
concession  d  une  seigueurie  faite  en  1688  n  a  pas  6t6  aboli  par  Top^ra- 
tion  de  Facte  seigneurial  de  1854.  Que  les  propri6taires  riverains  ont 
le  droit  exclusif  de  pecher  dans  une  riviere  qui  n'est  que  flottable  k 
buches  perdues,  vis-k-vis  leur  propriete  et  jusqu'au  milieu  d'icelle 
rivifere,  la  peche  constituant  un  profit  k  prendre  qui  appartient  au 
proprietaire  riverain.     Que  le  departement  de  la  marine  et  des  peche- 
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ries  dn  Canada  ne  peut  accorder  des  droits  de  pSche  sur  une  telle 
riviere  et  le  gouvemetnent  de  la  Province  de  Quebec  ne  peut  non  plus 
octroyer  des  licences  &  cette  fin. — Pelleiier,  J. — Leboutillier  vs. 
Hogan,  17  R  L.,  p.  463. 

4.  Pour  qu'un  chomin  re^oive  Tapplication  de  la  18  Vict.,ch.  100, 
sec  41,  il  faut  qu'il  ait  ^t^  en  usage  pendant  au  nioins  dix  ans  et  sans 
aucune  contestation  quelconque.  Quogi^e,  ce  statut  est-il  rest6  en  force 
depuis  la  promulgation  du  code  municipal. — Q.  B. — Fortin  &  Tru- 
chon,  15  Q.  L.  R.,  p.  ljS6. 

5.  Qu'un  cours  d'eau,  qui  traverse  deux  municipalities  locales,  est 
un  cours  d'eau  de  comte,  plac6  par  la  loi  sous  la  juridiction  originaire 
du  conseil  de  comt^. — Jett6,  J. — Barbeau  vs.  Corporation  du  ComtS 
de  Lapravrie,  M.  L.  R,  5  S.  C,  p.  84. 

6.  The  control  and  use  of  the  streets  of  the  citv  of  Sherbrooke 
and  other  municipalities  of  the  Province  can  only  be  taken  away  by 
direct  legislative  enactments.  A  telephone  company,  incorporated  by 
letters  patent,  cannot  plant  its  poles  in  the  streets  without  having  first 
obtained  the  consent  of  the  municipality.—  Q.  B. — Sherbrooke  Tele- 
phone  Association  <b  City  of  Sherbrooke,  19  R  L.,  p.  538  ;  M.  L.  R.,  6 
Q.  B..  p.  100.— Brooks,  J.— 12  L.  N.,  p.  354. 

7.  Qu'un  chemin  qui  n*est  pas  clos  des  deux  c6tes  et  qui  est  ferm6 
par  des  barriferes  n'est  pas  un  chemin  public. — Q.  B. — Neil&Noonan, 
19  R  L.,  p.  334. 

8.  Qu'un  commer^ant  de  bois  n'a  pas  le  droit,  dans  le  but  de  faci- 
liter  la  descente  de  son  bois,  dans  une  riviere  flottable,  de  construire 
une  etluse  s'appuyant  aux  deux  extremit^s  sur  un  terrain  qui  ne  lui 
appartient  pas. — Q.  B. — Price  &  ChartrS,  19  R  L.,  p.  641. 

9.  A  road  established  and  used,  from  time  immemorial,  by  a  num- 
ber of  owners  of  contiguous  farms  to  reach  and  work  them,  is  different 
from  an  ordinary  servitude  of  passage  and  does  not  fall  under  the 
rule  of  Art.  549  C.  C,  respecting  the  proof  of  servitude  by  title. — An- 
drews, J. — Perron  vs.  Bloxiiny  16  Q.  L.  R,  p.  91. 

10.  Que  la  rivifere  St.  Francis  est  une  riviere  navigable  et  que 
celui  quiy  aurait  plac6  des  estacades  na  pas  le  droit  dy  retenir  des 
billots  appartenant  k  autrui  et  de  r^clamer  le  prix,  ou  valenr,  de  I'u- 
sage  de  ses  estacades  ot  qu'il  est  meine  responsable  des  don: mages. — 
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Q.  B—TourvUle  &  Ritchie,  21  R  L.,  p.  110  ;  34  L.  C.  J.,  p.  243  et 
312. 

11.  Qu'un  chemin  priv6,  existant  depuis  vingt  ans,  pour  I'avan- 
tage  exclusif  d'ua  foods  parbiculier,  n*est  pas  un  chemin  d'exploitation, 
dans  le  sens  que,  sans  une  absolue  n6cessit6,  ce  chemin  puisse  6tre 
<5onsider6  comme  chemin  d  exploitation  au  profit  des  propri6taires  voi- 
sins. — DELoaiMiER.  J. — Archambault  va.  Labelle,  34  L.  C.  J.,  p.  320. 

12.  Que  dans  les  circonstances,  il  y  avait  suffisamment  destination 
de  la  rue  en  question  de  la  part  de  B.,  qui  avait,  en  1846,  propose  k  la 
cite  do  Montreal,  d'ouvrir  une  rue  sur  sa  propri6t6,  pour  empecher  les 
repr6sentants  de  B.  de  pr6tendre  que  les  terrains  ainsi  ouverts  k  la 
circulation  gen6rale,  sont  propri^be  privee.  Que  Tusage  g^n^rale  pour 
le  public,  comme  rue,  de  terrain  destine  par  le  propri6taire  k  faire  une 
rue,  comporte  acceptation  du  terrain  pour  les  tias  dune  rue  publique. 
Qu  aucune  acceptation  formelle  par  la  ville  de  Montreal  n'6tait  n6ces- 
saire,  dans  ces  circonstances,  Tacceptation  de  la  ditc  rue  par  le  public, 
de  la  maniere  indiqu^e  6tant  suffisant  pour  faire  du  terrain  une  rue 
publique.  Qu'un  proprietaire  ne  pent,  apres  avoir  ouvert  une  rue  k 
la  circulation  publique,  revenir  sur  cette  destination  et  fermer  la  dite 
rue  aprfes  qu  elle  a  6t&  ainsi  accept6e  par  le  public. — Pagnuelo,  J. — 
ChUds  V8,  cm  de  Montrdal,  M.  L.  R.,  6  S.  C,  p.  393. 

13.  Que  les  rivages  des  rivieres  navigables  appartiennent  au  pro- 
prietaire riverain,  sujet  k  Texercice  de  la  servitude  de  passage  cr66e 
par  la  loi,  en  faveur  du  public,  dans  le  chemin  du  h&lage.  Que  tel 
riverain  pent  se  faire  declarer  propri6taire  de  telle  6tendue  et  obtenir 
la  demolition  d'une  maison  d'habitation  et  d6pendances  qui  y  auraient 
4t&  6rigees  par  un  tiers  et  forcer  ce  dernier  k  d61oger. — RoUTHiER,  J. 
— Kerr  vs.  Laberge,  14  L.  N.,  p.  26. 

14.  Le  droit  de  draver  le  bois  sur  les  riviferes  flottablesk  buches 
perducs  dans  leurs  grosses  eaux,  est  reconnu  par  la  loi,  et  celui  qui  y 
met  obstacle,  par  la  construction  d'une  chauss6e,  sans  glissoire,  est  res- 
ponsable  des  dommages  qui  peuventen  r6sulter. — C.  R. — Athirtson  vs. 
Couture,  R.  J.  Q.,  2  C.  S.  p.  46. 

15.  Les  greves,  le  lit  de  la  rivifere  Ottawa  et  les  ilots  et  les  ro- 
chers  qui  s'y  trouvent  en  front  du  township  de  Hull,  ne  font  pas  par- 
tie  du  dit  township,  et  une  concession  de  lots  de  terre  situ^s  dans  ce 
township  et  d^crit  comme  s'^tendant  d'un  point  k  Tautre  **  along  the 
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baQks  of  the  river  Ottawa  "  ne  comprend  pas  les  lies,  ilots,  rochers^ 
lots  de  greve  et  k  eau  profoade  qui  se  trouvent  en  froat  de3  dits  lots 
de  terres  sur  la  rivifero  Ottawa.  L3  lit  et  les  greves  des  riviferes  navi- 
gables  et  flot^ables  dans  la  province  de  Qa6bec,  et  les  ties  et  ilots  qui 
a'y  trouvent  et  s'y  fornoient,  font  partie,  tant  qu  ils  n  ont  6t4  ali6n6s,  du 
dotnaine  public  et,  aux  termes  de3  articles  109  el^ll7  de  Tacte  de  I'A- 
m^rique  Britaiique  du  Nord,  1887,  appirtiennent  &  la  province  de 
Quebec,  et  non  k  la  puissance  du  Canaia,  partant,  la  province  est 
senle  en  possssston  da  droit  de  conc^der  des  lots  de  greve  et  a  eau 
profonde  dans  et  sur  ces  rivieres. — Malhiot,  J. — Thompson  vs.  Hurd- 
man,  R  J.  Q.,  4  C.  S.,  p.  219. 

16.  Que  quelque  soit  le  temps  dont  un  chemin  est  k  I'usage  du 
public,  s'il  apparait  par  des  actes  du  proprietaire  que  celui-ci  entend 
en  conserver  la  propri6t6,  par  exemple,  en  entretenant  lul-in^me  le 
chemin,  en  y  pla9ant  des  barri&res,  en  faisant  payer  un  droit  de  pas- 
saore  aux  passants,  ct?.,  ce  chemin  reste  simple  chemin  de  tolerance  ; 
2o.  Que  les  propr.6baires  d'un  chemin  de  toleranc3  pauvent  toujours 
le  farmer  et  le  ratirar  de  Tusage  du  public.  3o.  Que  les  propri6taires 
d'un  chemin  de  tolerance  ne  peuvent  ^tre  forcis  de  Tentretenir,  ou  de 
contiuuer  de  laisser  le  public  s'en  servir.  —  Wurtele,  J.  —  McGinnis 
f^.  Letourneau,1A.  L.  R.,  7  S.  C,  p.  278. 

17.  Un  chemin  qui  n  est  que  projet4  en  loi  p3ut  bien  exister  de 
fait;  B.\i  point  de  vue  de  Tautorit^  municipale  il  pent  Stre  encored 
r^tat  de  projet  et  cependant  exister  k  Teg^-rd  des  propri6taire3  rive- 
rains auxquels  il  a  servi  pendant  plus  de  30  ans  comme  voie  do  com- 
munication avec  le  chemin  royal. — Un  tel  chemin  est  priv6  et  non 
public,  et  les  propri^taires  auxquels  il  sert  de  sortie  peuvent,  d'un 
commun  accord,  le  fermer  completement  et  empecher  Je  public  d^y 
vaquer ;  mais  nul  d'entre  eux  ne  p3ut  y  pr6tendre  k  une  propriety 
exclusive,  en  se  basant  sur  un  titre  o^  son  auteur  semble  lui  avoir 
vendu  le  cheyriin  lui-TniTrie,  et  il  sera  condamn6  k  enlever  une  cloture 
qu'il  aura  ill6galement  construite  entre  le  chemin  et  le  terrain  de  Tun 
de  ses  co-propri6taires  riverains. — La  co-propri6t6  de  ce  chemin  est 
nqe  d6pendance,  un  accessoire  de  chacun  des  lots  riverains,  que  les 
prpprietaires  peuvent  invoquer  en  cas  de  trouble,  et  bien  que  leurs 
conclusions  semblent  §tre  celles  d'une  action  confessoire  de  servitude 
de  passage,  elle  sera  maintenue  comme  action  possessoire  si  ces  con- 
elusions  indiquent  clairement  ce  que  veuleut  les  demandours,  savoir : 
l^ur  droit  de  passage  sur  le  chemin  en  commun,  et  que  le  d^fenleur 

0oit  declare  ne  pas  y  avoir  de  propri^t^  exclusive  et  fasse  disparaitre 
5 
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le  trouble  en  enlevant  sa  cidture. — Routhier,  J.  —  Racine  vs.  Rous- 
seaw,  R.  J.  Q.,  6  C.  S.,  p.  155. 

404.  Que  les  arbres  d'omement  qui  sont  plants  sur  la  voie  publi- 
qud  dans  la  Clt^  de  Montr^l,  sont  la  propri6t6  des  propri6taires  des 
lots  de  terrains  faisani  front  sur  la  rue ;  et  que  ces  arbres  doiveut  Sbre 
consid6r^  comme  un  accessoire  de  la  propriet6  des  dits  terraina 
Que  ces  propri6taires  ont  une  action  en  dommage  contre  la  Cit^  de 
Montreal  pour  avoir  fait  couper  et  enlever  ces  arbrei — Lynch,  J. — 
Beauchamp  vs.  La  CUi  de  Montrdal,  M.  L.  R.,  7  S.  C,  p.  382. 

406.  A  number  of  decisions  noted  atC.  C.  1053,  under  the  head- 
ing of  Damages  to  Real  Estate,  are  also  applicable  here. 

•        

1.  Where  a  corporate  body  has  been  expressly  authorized  by  the 

legislature  of  the  province  to  construct  and  maintain  a  hospital  and 
for  this  purpose  to  acquire  and  own  real  estate,  without  any  condition 
or  restriction  as  to  the  locali^.y  to  be  chosen  for  such  establishment, 
the  Court  will  not  interfere  to  prohibit  the  work  of  construction,  or 
order  the  suppression  of  the  establishment,  the  only  recourse  o£  a 
party  injured  thereby  being  an  action  of  damages. — Tett£,  J. — 
Crawford  vs,  Protestant  Hospital  for  the  Insane,  M.  L.  R.,  5  S.  C, 
p.  70.— Confirmed  in  Q.  B.— 21  R.  L.,  p.  23  ;  M.  L  R,  7  Q  B.,  p.  57. 

2.  Le  d6fendeur  exploitait  une  6curie  de  louage  k  cOt^  des  mai- 

sonsdu  demandeur,  situ6es  sur  la  rue  Sb-Denis,  en  lacit6  de  Montreal. 

Le  demandeur  fit  voir,  qu'&  raison  du  voisinage  de  cette  ^eurie,  ses 

propri6t6s  avaient  subi  une  diminution  de  valeur  au  montant  de 

$4,000,  et  aussi  qu'il  n'avait  pu  louer,  au  mSme  priz  qu'auparavant. 

Tune  de  ces  maisons,  lautre  6tant  occupee  par  lui-meaie.    JagS:  Que 

le  demandeur  6tait  bien  iond&  k  r^clamer  du  d6fendeur  la  diminution 

du  loyer  et  les  dommages  qu*il  avait  6prouv6s  dans  Toccupation  de  sa 

maisoQ,  et  aussi  la  diminution  de  valeur  des  propri6t63,  si  le  d^f  endeur 

persistait  k  exploiter  son  6curie. — Gill  J. — Bugas  vs.  Dt^ysdale,  R.  J. 
Q.,5C.  S,,  p.  418. 

3.  The  pipe  from  a  condenser  attached  to  a  steam  engine,  used 
in  the  manufacture  of  electricity,  passed  through  the  floor  of  the 
premises  and  discharged  the  steam  into  a  dock  below,  some  twenty 
feet  from  an  adjoining  warehouse,  into  which  the  steam  entered  and 
damaged  the  contents.  Notice  was  given  to  the  electric  company,  but 
the  injury  continued  and  an  action  was  brought  by  the  owners  of  the 
warehouse  for  damages.    Held,  affirming  the  decision  of  the  Court 
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below,  ihat  the  act  causing  the  injury  violated  the  rule  of  law  which 
does  not  permit  one,  even  on  his  own  land,  to  do  anything,  lawful  in 
itself,  which  necessarily  injures  another,  and  the  persons  injured  were 
entitled  to  damages  therefor,  more  especially  as  the  injury  continued 
after  notice  to  the  company. — Supreme  Court. — (On  Appeal  from 
the  Supreme  Court  of  Nova  ScotiaX  The  Chandler  Electric  Co,,  Jk 
FuUer,  21  S.  C.  R,  p.  337. 

407.  Decision  number  8,  noted  at  this  notice,  was  reversed  by 
the  Supreme  Court,  where  it  was  held  as  follows  : 

1.  A  riparian  owner  on  a  navigable  river  is  entitled  to  damages 
against  a  Railway  Company,  although  no  land  is  taken  from  him,  for 
the  obstruction  and  interrupted  access  between  his  property  and  the 
navigable  waters  of  the  river,  viz.,  for  the  injury  and  diminution  in 
value  thereby  occasioned  to  his  property.  The  Railway  Company,  in 
the  present  case,  not  having  complied  with  the  provisions  of  the  Act 
<J.  43-44  Vict,  cap.  43,  sec.  7,  s.s.  3  and  5.  the  Appellant's  remedy  by 
action  at  law  was  admissible. — Supreme  Court.  —  Pion  &  North 
Shore  Ry.,  14  S.  C.  R,  p.  677. 

The  decision  of  the  Supreme  Court,  in  the  above  case,  was  con- 
firmed by  the  Privy  Council  where  it  was  held  as  follows  : 

2.  The  right  of  access  to  a  river,  by  the  owner  of  land  fronting 
on  it,  is  a  form  of  enjoyment  of  the  land  and  of  the  river  in  connec- 
tion with  the  land,  the  disturbance  of  which  may  be  vindicated  in 
damages  by  an  action,  or  restrained  by  injunction  ;  nor  does  it  matter 
whether  the  river  be  tiJal  and  navigable,  or  non-navigable.  Such  a 
disturbance  is  a  "  damage  to  land  not  taken  "  contemplated  by  the 
11th  and  following  sub-sections  of  section  9  of  the  Quebec  Railway 
Consolidated  Act  of  1880.  An  action  for  damages  by  the  riparian 
proprietor  will  lie  against  a  railway  company  causing  such  a  distur- 
bance, without  bavins;  previously  complied  with  the  provisions  of  the 
Act  in  respect  of  the  indemnity  due  for  it  Damages  in  such  a  case 
extend  only  to  the  permanent  deterioration  in  value  of  the  land. — 
Privy  Council.— ^or^A  Shore  Ry.  &  Pion,  16  Q.  K  R.,  p.  228  ;  12  L 
N..  p.  395  ;  14  App.  Cas.,  p.  612. 

3.  Qu'il  y  a  lieu  au  bref  d'injonction  contre  une  compagnie  de 
•chemin  de  fer  qui,  pour  la  construction  de  son  chemin,  prend  posses- 
sion d'un  terrain,  sans  avoir  fait  les  proc^d6s  et  le  d6pdt  requis  par 
Facte  de  chemin  de  fer  et  que  ce  bref  peut-Stre  obtenu  par  un  propria- 
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taire  indivis  quand  meme  Tautre  propri^taire  avait  consenti  a  cette 
prise  de  possession  (S.  R.  Q.,  art  5164,  sec.  10,  28,  29  et  37  et  art. 
y^     1033ri  C.  P.  C.) — Q.  B. — Oompagnie  de  Cherriin  de  Fer  de  Jonction 
de  Beauhamois  <fr  Bergevin,  17  R.  L,  p.  113. 

4.  A  similar  decision  was  rendered  in  the  case  of — Q.  B. — Oompa- 
gnie de  Cheiriin  de  Fer  de  Jonction  de  Beauharnoia  &  Hainavlt,  17 
R.  L.,  p.  116. 

5.  The  pi'oprietor  of  land  expropriated  by  a  Railway  Company 
is  entitled  to  interest  on  the  amoant  of  the  indemnity  awarded  to  him 
by  the  arbitrators  from  the  date  that  the  Comfmny  takes  possession  of 
the  property. — Mathieu,  J. — Atlantic  and  North  West  liy.  vs.  Oo- 
vemment  of  Quebec,  17  R.  L.  p.  317. 

6.  An  award  by  arbitrators,  under  expropriation  proceedings  for 
railways,  has  the  force  of  chose  jugee  between  the  parties  only  from 
the  date  of  service  thereof .  (Various  questions  as  to  procedure  of  arbi- 
trators adjudicated  upon.) — Lo RANGER,  J. — Mills  vs.  Atlantic  and 
North  West  Ry.,  M.  L  R.,  4  S.  C,  p.  302. 

7.  Que  d'apres  TActe  Refondu  des  chemins  de  fer  (42  Vict,  ch  .9) 
les  arbitres  ont  le  droit  de  prolonger  eux-mSmes  le  delai  iix6  pour 
rendre  leur  sentence.  Quo  Ton  pent  faire  mettre  de  c6t6  une  sentence 
arbitrale,  parce  que  le  montant  accord^  serait  excessif,  ou  le  r^sultat 
d'une  appreciation  fausse,  ou  reposant  sur  une  fausse  base. — ^Tasche- 
REAU,  J. — Ontario  &  Quebec  Ry.  vs.  CurS  &  Marg.  de  8te.  Anne  du 
Bout  de  Vile,  M.  L.  R.,  6  S.  C,  p.  51 . 

8.  In  a  case  of  an  award  in  expropriation,  proceeding  under  the 
Railway  Act,  R.  S.  C,  ch.  109,  it  was  held  by  two  courts  that  the 
arbitrators  had  acted  in  good  faith  and  fairness  in  considering  the 
value  of  the  property  before  the  railway  passed  through  it,  and  its 
value  after  the  railway  had  been  constructed ;  and  that  the  sum 
awarded  was  not  so  grossly  and  scandalously  inadequate  as  to  shock 
one's  sense  of  justice.  Held,  that  the  judgment  should  not  be  inter- 
fered with.  (Requirements  of  arbitrators*  award.  Inadequate  com- 
pensation amounting  to  fraud.  Objection  to  arbitrators.) — Wurtele,  J. 
— Benning  vs.  Atlantic  North  West  Ry.  Co.,  M.  L.  R,  5  S.  C,  p.  136. 
_Q.  B.  —  34  L.  C.  J.,  p.  301 ;  M.  L.  R.,  6  Q.  B.,  p.  388.  —  Supreme 
COURT.-20  S.  C.,R.  p.  677. 

9.  The  Railway  Company  were  bound  to  furnish  the  lessees  with 
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proper  bridges  or  crossings,  even  daring  the  progress  of  the  work,  and 
in  default  of  so  doing,  they  would  be  held  liable  in  damages.  (This 
case  is  more  fully  noted  in  this  Supplement  at  C.  C  1053,  under  the 
heading  of  Damages  to  Real  Estate.) — Jett6,  J. — Smith  va.  Atlantic 
&  Norik  West  Ry.  Co,,  M.  L  R..  5.  S.  C,  p.  148. 

10.  Que  le  propri^taire  d*un  terrain  expropri^  par  une  compagnie 
de  chemin  de  fer  a  droit,  outre  le  prix  intrinseque  du  terrain,  h,  une 
indemnity  pour  morcellement,  pour  depreciation,  pour  interruption  de 
communication  et  pour  exploitation  plus  difficile. — Mathieu,  J. — 
Atlantic  &  North  West  Ry,  Co,  vs,  Prvdhomme,  18  R.  L.,  p.  143. 

11.  Commissioners  appointed  for  expropriation  have  two  duties  ; 
(1)  to  appraise  and  determine  the  indemnity  for  oich  property  requi- 
red and  to  make  a  report  of  their  appraisements ;  (2)  to  a  portion  the 
cost  among  those  who  are  to  bear  it.  When  the  commissioners  have 
made  and  deposited  the  report  of  their  appraisement  and  when  the 
delay  for  the  completion  of  their  work  of  appraisement  and  for  the 
deposit  of  their  report  has  expired,  without  such  deposit  being  made, 
all  their  powers  as  experts  for  the  purposes  of  valuation  cease  and  a 
writ  of  mandamus  will  not  then  lie,  to  compel  them  to  proceed  (as 
they  were  by  law  bound  to  do)  to  value  the  residue,  not  exceeding 
fifty  feet  in  depth,  of  a  property  taken  for  the  improvement. — WuB- 
T£L£,  J. — Ouirin  vs.  Proctor,  M.  K  R.,  5  S.  C,  p.  166. 

12.  Where  a  Railway  Company  obtained  possession  of  land  on 
making  a  deposit  and  the  arbitrators  subsequently  made  an  award  of 
a  sum  of  money  for  the  value  of  the  land  and  "  in  full  payment  and 
"  satisfaction  of  all  damages  resulting  from  the  taking  and  using  of 
"  the  said  piece  of  land  for  the  purposes  of  the  said  Railway  "  the 
Company  is  liable  for  interest  on  the  amount  of  the  award  only  from 
the  date  thereof,  and  not  from  the  date  when  the  Company  obtained 
possession  of  the  land.  It  will  be  presumed  that  the  arbitrators  in- 
cluded in  their  award  compensation  for  the  Company's  occupation  of 
the  land  prior  to  the  date  of  the  award. — Tait,  J. — Rebum  vs.  Ontario 
&  Quebec  Ry.,  M.  L  R.,  5  S.  C,  p.  211.— Confirmed  in  Q.  R— 34  L.  C.  J., 
p.  299 ;  M.  L.  R,  6  Q.  B.,  p.  381. 

13.  Les  arbitres  nomm^s  pour  estimer  la  valeur  d'un  terrain  ex- 
proprie,  sous  Tacte  consolidS  des  chemins  de  fer  1880,  l^quel  est  ddcrit 
dans  lavis  donn6  au  propri6taire  par  la  compa;^nie  comme  ayant  une 
certain^  longueur  sur  soixante-deux  pieda  de  large,  n'excedent  pas 
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leur  juridiction  en  accordant  une  somme  dans  leur  sentence  arbitrate 
pour  le  dit  terrain  de  mSme  que  pour  irois  piecUi  en  dehors  dea  eld- 
turea  de  chaque  cdti  de  la  dite  ligne  perdue  pour  la  culture, — Q.  B. — 
Mathieu  &  Cie  du  Cherain  de  fer  de  QuAhec,  Monimoren^y  &  Charle- 
voix, 16  Q.  L  R,  p.  300. — Supreme  Court. — 19  S.  C.  R.,  p.  426. 

14.  Que  le  fait  que  Tarbitre  nomm6  par  le  propri^taire  pour  pro- 
c^der  k  constater  Tin'iemnit^  qui  lui  est  due  pour  le  terrain  expropri^ 
par  une  compagnie  de  chemin  de  fer,  sous  les  dispositions  de  I'Acte 
des  cheniins  de  fer  de  Quebec,  aurait  d6c1ar6  k  ce  proprietaire,  avant 
sa  nomination,  qu'il  trouvait  Toffre  de  la  compagnie  insuffisante,  n'est 
pas  une  cause  de  nullity  de  la  sentence  arbitrate.  Que  les  faits  que 
les  arbitres  auraient  compris  dans  le  montant  de  Tindemnit^  des  dom* 
mages  impr^vus  que  le  proprietaire  pourrait  eprouver  k  Tavenir  par 
suite  de  la  construction  de  la  voie  f  err^^,  n  est  pas  non  plus  une  cause  de 
nullity  de  cette  sentence.  Qu'il  n'est  pas  necessaire  que  la  sentence 
arbitrate  contienne  les  considerants  des  arbitres  et  fasse  voir  d'une 
mani^re  precise  quels  sont  les  dommages  pour  lesquels  une  indemnity 
a  6te  accord^e  au  propri6taire. — Q  B. — Cie  de  Chemin  de  fer  de  Jonc- 
tion  de  Beauhamoie  &  Leduc,  19  R  L.,  p.  76. 

16.  Que  dans  une  expropriation  de  chemin  de  fer,  les  arbitres 
nomm^s  pour  6tablir  Tindomnit^  due  aux  propri^taires  expropri^s 
n'ont  pas  le  droit,  d'imposer  k  la  compagnie  Tobligation  de  dcnner  an 
proprietaire  expropri6  un  droit  de  passage  sur  le  terrain  expropri^ 
pour  la  partie  du  terrain  qui  reste  aux  proprietaires.  —  Q.  B.  — 
Bigaouette  &  Cie  du  chemin  de  fer  du  Nord,  19  R  L.,  p.  488. — Con- 
firmed  in  Supreme  Court, — 17  S.  C.  R,  p.  363. 

16.  Que  d'apres  les  dispositions  de  Facte  des  chemins  de  fer  do 
Quebec,  roffre  que  fait  la  partie  expropri^e  d'accepter  une  certaine 
somme  pour  son  terrain,  ne  constitue  pas  une  demande  qui  fixe  la  li- 
mite  de  son  droit  et  au-del4  de  laquelle  les  arbitres  ne  peu\  ent  ensui- 
te  adjuger,  au  cas  de  rcfus  de  la  Compagnie  de  payer  le  montant  de- 
mande par  le  proprietaire ;  mais,  qu'au  contraire,  cette  ofire  disparait 
devunt  ce  rtfus  et  que  c  est  la  fixation  meme  de  Tindemnite  qui  est  alors 
def  r^e  aux  arbitres,  sans  6gard  k  Voffve  anterieure. — C.  R. — Gardivxd 
V8,  Beauhamois  Junction  Ry„  20  R  L.,  p.  648. 

17.  Que  sur  un  appel  d'une  sentence  arbitrale,  porte  sous  les  dis- 
positions de  la  section  161,  du  chapitre  29  des  Statuts  du  Canada  de 
1888,  61   Victoria  "  Taute  des  chemins  de  fer,  "  la  Cour,  en  fixant  le 


Consolidated  Sv/pplement  No,  J. — Art.  407.  71 

montant  de  rindemnit^  k  laquelle  le  propri^taire  a  droit,  pour  la  va* 
]ear  da  terrain  expropri^  pour  la  construction  du  cheinin  de  fer  et  le& 
dommages  en  r^ultant,  ne  doit  pas  prendre  comme  base  de  son  juge- 
ment  la  moyenne  de  revaluation  faite  par  les  t^moins  de  la  conipagnie 
et  cenx  du  propri^taire  ;  que  ce  principe  n'est  ^as  reconnu  par  la  loi 
et  que  cette  pratique  soustrairait  les  cours  k  leurs  fonctions  judiciaires 
pour  adopter  c6lle  d*un  comptable  et  conduirait,  dans  la  plupart  des 
cas,  k  des  conclusions  injnstes  et  absurdes.  Que  c'est  le  devoir  du  tri- 
bunal, en  appr^ciant  la  preuve  faite  devant  les  arbitres,  de  prendre  en 
consideration  Tappr^ciation  faite  de  cette  preuve  par  leur  rapport, 
pour  constater  le  montant  d'indeinnit^  k  laquelle  le  propri^taire  a 
droit,  et  si  le  montant  accord^  par  les  arbitres  constituait  une  indem- 
nity suffisante,  pour  la  perte  ou  le  doramage  occasionn6  au  propri6tai- 
re,  par  la  construction  du  chemin  de  fer  k  travers  sa  propriety  ;  que 
lorsqull  n'apparait  pas  que  les  arbitres  en  determinant  le  montant  de 
I'indemnite  ont  commis  une  erreur  appreciable,  leur  sentence  ne  doit 
pas  Stre  annul^e. — Q.  B. — Atlantic  and  North  West  Railway  A 
JvAiah,  20  R.  L.,  p.  527. 

18.  Que  le  propri^taire  expropri^  par  une  compagnie  de  chemin 
de  fer  n  a  pas  droit  k  des  dommages  resultant  de  la  facility  que  le 
passage  du  chemin  de  fer  donne  aux  voleurs  qui  voudi-aient  piller  sur 
le  reste  de  son  immeuble,  et  qu'il  n'a  pas  droit,  non  plus,  k  des  dom- 
mages pour  les  accidents  possibles  pour  la  vie  des  personnes  et  des 
animaux,  distincts  des  dommages  resultants  des  inconvenicnts  causes 
par  le  pa'ssage  du  chemin. — Mathieu,  J. — Atlantic  &  North  West  By. 
V8.  DescarieSj  21  R  L.,  p.  194. 

19.  Qu'une  sentence  arbitrale,  dans  une  affaire  d'expropriation, 
sous  I'acte  des  chcmins  de  fer,  doit  comprendre  lo  prix  du  terrain 
exproprie,  et  une  indemnite  pour  morcellement  de  Timmeuble,  et  aussi 
pour  obstruction  aux  voies  de  communication,  et  privation  d  air  et  de 
lumi^re,  par  la  construction  du  chemin  sur  la  partie  du  terrain  pris  ; 
mais  ne  doit  pas  comprendre  des  dommages  qui  pourraient  etre  causes 
par  la  compagnie  dans  la  mise  en  operation  du  chemin,  tels  que  ceux 
resultant  de  la  vibration,  de  la  fumee  et  du  bruit  causes  par  le  passage 
des  trains,  ces  dommages  ne  resultant  pas  de  Texpropriation,  mais  de 
la  mise  en  operation  du  chemin. — Mathieu,  J,-j-Atlantic  &  North 
Went  Ry,  Co,  vs.  Les  Syndics  de  VEglise  du  Galvaire,  21  R  L.,  p.  246. 

20.  That  in  expropriation  proceedings  under  the  charter  of  the 
City  of  Montreal,  the  production  of  witnesses  and  the  retaining  of 
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counsel  before  the  commissioners  being  a  necessary  proceedin<;  hf 
the  expropriated  party,  the  expenses  of  such  witnesses  and  counscil 
fbnn  part  of  the  just  indemnity  to  which  he  is  entitled  under  art. 
407  C.  C,  and  should  be  added  by  the  commissioners  to  the  price  of 
the  property  taken. — Q.  B. — Sentenne  &  City  of  MontrSal,  R  J.  Q.,  4 
B.  R.,  p.  297. 

21.  lo.  Theexpropriationof  an  overhead  passage  by  a  railway  com- 
pany gives  the  right  to  the  enforcement  of  all  thestatutory  rights  which 
would  follow  from  expropriation  of  subterranean  or  surface  righta. 
2o.  Where  the  railway  company's  expropriation  notice  covers  a  piece 
of  land  belonging  to  the  party  expropriated,  even  if  the  company  did 
not  intend  that  it  should  do  so,  the  company  has  thereby  sufficiently 
exercised  expropriation  powers  over  land  belonging  to  the  party,  to 
bring  the  company  within  the  terms  of  the  Railway  Act  in  respect 
to  compensation  for  damages  to  the  remainder  of  the  property.  3o. 
Under  the  Canadian  Railway  Act  1888,  as  well  as  under  the  English 
Railway  Acts,  a  railway  company  is  responsible,  where  land  or  real 
rights  are,  or  have  been,  actually  expropriated,  to  compensate  the  pro- 
prietor, not  only  for  the  land  actually  taken,  but  for  the  direct  dam- 
age to  his  remaining  land,  resulting  either  from  construction  and 
severance,  or  from  the  use  of  the  railway  line  and  the  operation  of 
the  traffic  service.  4o.  Where  at  the  time  the  right  of  way,  map 
and  plans  are  deposited  by  the  railway  company,  the  property  to  be 
taken  for  the  railway  is  held  by  another  person  for  and  in  the  interest 
of  the  real  owner  (the  transfer  to  the  latter  not  having  been  executed 
through  inadvertance)  the  real  owner  may  be  considered,  for  expro- 
priation purposes,  the  proprietor  at  the  time. — Q.  B. —  Wood  &  Atlantic 
ic  North  West  Ry.  Co.,  R.  J.  Q.,  2  B.  R.,  p.  335. 

22.  Where  the  railway  company  takes  possession  of  the  land  re- 
quired by  it,  after  the  institution  of  expropriation  proceedings,  but 
prior  to  the  date  of  the  award  by  the  arbitrators,  the  latter  are  com- 
petent witnesses  to  prove  that  the  matter  of  intenst  between  the  date 
of  possession  and  the  date  of  the  award  was  not  taken  into  consider- 
ation by  them,  and  in  that  case  the  party  expropriated  is  entitled  to 
such  interest  in  addition  to  the  amount  of  the  award.  The  party  ex- 
propriated has  a  direct  action  for  the  recovery  of  such  interest. — 
Q.  B. — Atlantic  &  North  West  Railway  Co.  &  Leeming,  R.  J.  Q.,  3  B. 
R,  p.  165. 

23.  Qu'une  personne  Hont  les  biens  sont  expropri^s  pour  cause 
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d  dtilit^  publique  aune  action  en  justice  pour  supplement  dlndemnit£, 
lorsqae  les  commissaires  noinm^s  pour  evaluer  ces  biens  ont  err6  dans 
leur  sentence. — Que  dans  rindemnitS  k  etre  accord^e  k  un  loeataire 
doivent  etre  compris :  lo  un  montant  proportionne  k  la  jouissance 
qu'il  devait  avoir  jnsqu*^  la  fin  deson  bail  des  ameliorations  faitcs  par 
lui  a  la  maison  expropri^e,  lors(|Ue  ces  ameliorations  doivent  k  Texpira- 
tion  du  bail  appartenir  au  locateur;  2o  les  frais  de  demenagement 
occ*is.onnes  par  Texpropriation;  3o  les  frais  de  reparations  faites  par 
lui  ct  qui  deviennent  inutiles ;  4o  les  dommages  que  le  deplacement  lui 
occa'^ionnent,  soit  perte  de  contrats  ou  de  pratiques ;  5o  la  d  fierence 
du  loyer  qu'il  est  tenu  de  payer  jusqu*&  la  fin  de  son  bail.  Que  les 
frais  payes  aux  avocats  de  Texproprie  pour  services  professionnels 
rendus  devant  les  commissaires  ne  doivent  pas  etre  compris  dans  Tin- 
demnite. — LoRANGER,  J. — Oairaet  vs.  La  Ciii  de  Montrial,  M.  L.  R.,  7 
S.  C,  p.  193. 

See  case  of  Roy  &  the  City  of  Montreal,  noted  in  this  Supple- 
ment at  article  366,  decision  number  4. 

24.  Le  proprietaire  d*un  immeuble  a  droit  d'en  revendiquer  la 
partie  d(mt  une  compagnie  de  chemin  de  fer  a  pris  possession,  lorsque 
cclle-ci  n'en  a  pas  paye  le  prix  eb  n'a  pas  rempli  les  formalites  de  Tacte 
des  chemins  de  fer  relati  vement  k  I'ex  propria  tion.  L'acquereur  de  I'im- 
meuble,  decrit  par  tenants  et  aboutissants,  sans  aucune  reserve,  a  cette 
action  en  revendication,  nonobstant  la  clause  suivante  dans  Tacte  d  ac- 
quisition "Avec  droit  k  Tacquereur  de  se  fairc  payer  ce  qu'il  conviendra 
avec  la  compagnie,  pour  la  partie  du  terrain  qu'elle  a  prise  pour  son  che- 
min." Cette  stipulaticm  ne  doit  pas  s'interpreter  comme  distrayunt  de 
la  vente  la  partie  d'immeuble  en  question,  ni  comme  equivalant  k  une 
ratification  des  actes  de  la  compagnie.  Elle  a  pour  effet  de  substituer 
I'acquereur  au  vendeur  quant  a  tous  ses  recours,  tant  au  petitoire,que 
pour  dommages. — Q.  B. — Bergeron  <&  DruTnmond  County  Ry.,  17  Q. 
L.  R,  p.  32a 

25.  The  plaintiff,  proprietor  of  a  piece  of  land  in  the  parish  of 
Charlesbourg,  claimed  to  have  him -elf  declared  proprietor  of  a  herit- 
age purged  from  a  servitude,  being  a  right  of  passage  claimed  by  his 
neighbor,  the  defendant.  The  road  was  partly  built  with  the  aid  of 
Government  and  municipal  moneys,  but  no  indemnity  was  ever  paid 
to  the  plaintiff  and  the  privilege  of  passing  on  said  private  road  was 
granted  by  notarial  agreement  by  the  plaintiff  to  certain  parties  other 
than  the  defendant.  Held,  reversing  the  judgment  of  the  Court  of 
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Queen's  Bench  for  Lower  Canada  (appeal  side)  that  the  mere  granting 
and  spending  of  a  sum  of  money  by  the  Government  and  the  muni- 
cipality did  not  make  such  private  road  a  colonisation  road  within  the 
meaning  of  art.  1718  R.  S.  P.  Q. — Supjieme  Court. — Chamberland  & 
Fortier,  23  S.  C.  R,  p.  371. 

26.  In  a  matter  of  expropriation,  the  decision  of  a  majority  of 
arbitrators,  men  of  more  than  ordinary  business  experience,  upon  a 
question  merely  of  value  should  not  be  interfered  with  on  appeal. — 
Supreme  Court. — Lemoine  vs.  The  City  of  Montreal,  and  Allan  vs. 
The  City  of  Montreal,  23  S.  C.  R,  p.  390. 

28.  Un  achat  par  vente  volontaire  par  une  compagnie  de  chemin 
de  fer,  apres  que  les  avis  d  expropriation  en  vertu  de  Facte  des  che- 
mins  de  fer,  51  Vic.  Can.,  ch.  29,  ont  6t^  donnas,  et  au  cours  de  I'ex- 
p^opriation,  confere  k  la  compagnie  un  titre  parfait  k  Fimmeuble  en 
question,  libre  de  toutes  les  charges  qui  le  grevaient,  et  partant,  un 
cr6ancier  hypoth^caire  ne  pent  poursuivre  la  compagnie  en  d^laration 
d'hypoth^ue,  son  seul  recours  6bant  sur  le  prix  p  ly^  par  la  compa- 
gnie. Le  cr^ancier  hypoth^caire  n'aurait  qu'un  recours  personnel 
contre  la  compagnie,  au  cas  oil  celle-ci  aurait  n6g1ig6  de  d^poser  en 
cour  le  prix  de  Timmeuble. — Loranoer,  J. — Brunei  vs.  Montreal  & 
Ottawa  Ry.  Co.,  R  J.  Q.,  3  C.  S.,  p.  445. 

411.  A  demand  for  damages,  or  compensation  for  fruits,  issues 
and  profits,  cannot  be  included  in  an  action  of  boundary. — WuRTELE^ 
J. — Lavell  vs.  Mc Andrew,  11  L  N.,  p.  362. 

412.  1.  Que  le  possesseur  sans  titre,  et  qui  sait  qu'il  n'en  a  pas, 
est  un  possesseur  de  mauvaise  foi. — Mathieu,  J. — Monnet  vs.  Brunei, 
17  R  L,  p.  681. 

2.  Qu'un  individu,  qui  administre  la  propriety  de  son  voisin  que 
ce  dernier  a  abandonn^e,  pour  aller  r^sider  en  pays  Stranger,  et  qui  en 
per9oit  les  revenus  e^  rf'^pond  a  toutes  les  charges,  ne  pent  etre  consi- 
d6r6  comme  un  detenteur  de  mauvnise  foi. — Q.  B. — Joyol  S  Deslau- 
riers,  19  R  L.,  p.  175  ;  34  L.  C.  J.,  p.  115. 

414.  The  owner  of  land  may  validly  sell  and  dispose  of  the 
mining  rights  and  minerals  therein  separately  from  the  ownership  of 
the  soil;  and  after  such  sale  of  mining  rights  and  minerals  separate 
from  the  soil,  a  sale  of  the  property  for  municipal  taxes  will  not  vest 
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the  pnrcheiser  with  any  right  to  the  minerals. — C.  R. — Stevenson  vs. 
WaUngford,  R.  J.  Q.  6  C.  S.,  p.  183. 

419.  1.  Que  les  b&tisses  ^riofees  par  une  soci6t6  en  nom  eoUeetif, 
sar  un  fonds  apparfconant  k  un  des  membrcs  de  eette  soci^b^  appar- 
tiennent,  apr&s  la  dissolution  de  la  soci6t6,^  tous  les  membres  de  eette 
80ci6t^  et  non  au  propr!6baire  seal  du  fonds  et  peuvent  Stre  licit^s  k 
la  poursiiite  d'un  des  m imbres  de  \\  ci-divanfc  S03i6b6.  (C.  C.  639  e!i  C. 
P.  G  919)— Q.  K—SangsUr  &  Hood,  18  R  L.,  p.  40  ;  M.  L.  R,  5  Q.  B., 
p.  384 

2.  La  possession  promiscue  ou  en  eommun  donne  ouverture  aux 
reooars  possessoires.  Une  possession  promiscue  qui  n  est  6tablie  que 
par  la  preiive  orale  des  acbes  du  possesseur,  est  cens6e  pr6caire,  k  Ten- 
contre  d*une  possession  ad  versa  appuyt^e  sur  cibre.  Le  tribunal  appel6  k 
pronoQC<3r  sur  la  valeur  de  possessions  ad  verses  peut,  sans  cumuler 
le  pStiboire  et  le  possdssoira,  prendre  connaissxnce  des  titres  qui  les 
qualificnt.— G  K—Gdt^  vs.  Oirard,  R  J.  Q ,  4  G  S.,  p.  476. 

417.  1.  Decision  number  7,  nobed  at  this  arbicle,  {Boyd  Jk  Wilson) 
is  also  reported  in  the  18  R  L ,  p.  65. 

2.  Decision  number  12,  noted  at  bhis  article,  (Nugent  &  Mitchell) 
is  also  reported  in  the  19  R.  Ll,  p.  569. 

3.  Que  le  fid^i-commissaire,  k  qui  on  remet  la  possession  d'un 
immeuble  affecb^  k  une  cr^ance  appart^^nant  k  un  cr6ancier  qu'il 
repr&sente,  n'est  pas  tenu  de  payer  le  prix  de  choses  ven  lues  au  debi- 
ieur,  lors(|u'il  6tait  encore  en  possession  de  Timmeuble,  mais  depuis 
Facte  de  fid6i-commis,  et  qui  oub  ebe  incorpor^es  k  Timmeuble — Q.  B. 
— FartueU  &  Ontario  Car  and  Foundry  Co.,  17  R.  L.,  p.  630 ;  M.  L. 
B.,  6  Q.  B.,  p.  91  ;  35  L.  G  J.,  p.  126. — Confirmed  in  Supreme  Court, 
18  S.  G  R.,  p.  1. 

4.  Que  le  iid^i-commissaire,  k  qui  on  remet  la  po'^session  d'un 
immeuble  affects  k  unecr^a  »ce  apparbenantk  un  cr6ancier  qu*il  repr6- 
sente,  n'est  pas  tenu  de  payer  le  prix  des  travaux  faits  sur  I'immeuble 
lorsqu'il  ebait  encore  en  la  possession  du  d^biteur,  mais  depuis  Facte 
de  fidei-coramis. — Q.  B. — FarweU  &  Walbridge,  17  R  L.,  p.  637  ;  M. 
L.  R.,  6  Q.  B.,  p.  77  ;  35  L.  G  J.,  p.  85. — Confirmed  in  Supreme  Court, 
18  S.  G  R.,  p.  1. 

5.  Although  a  promise  of  a  gift  of  real  property,  without  legal 
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consideration,  made  verbally,  is  null,  yet,  when  the  promisee  entered 
into  possession  of  the  land,  in  pursuance  of  the  promise,  it  was  suffi- 
cient to  make  him  a  possessor  in  g^ood  faith  and  therefore  to  entitle 
him  to  the  value  of  his  improvements,  if  proceedings  be  taken  to  evict 
him. — C.  R — Montgomery  vs.  McKenzie,  M.  L.  R.,  6  S.  C,  p.  469. 

6.  The  possessor  has  no  claim  for  a  building  erected  by  him, 
which  was  not  a  necessary  improvement,  and  which  no  longer  exists, 
having  been  burned,  and  the  amount  insured  therein  paid  to  him. — 
C.  R. — Spooner  vs.  Pearson,  M.  L.  R,  7  S.  C,  p.  315. 

7.  L'article  417  C.  C,  ne  s  applique,  en  general,  qu  aux  tiers  qui 
possedent  animo  domini,  pour  eux-memes  et  k  leur  compte,  de  bonne 
ou  de  mauvaise  foi ;  il  ne  s'applique  pas  k  ceux  qui  possedent  en 
vertu  d*un  contrat,  ou  k  titre  pr^caire,  tels  que  les  fermiers,  les  loca- 
taires,  les  u^ufmitiers,  etc.  Les  droits  et  obligations  des  parties  sont, 
dans  ce  cas,  regis  par  les  principes  applicables  aux  contrats  en  vertu 
desquels  ils  possedent — Qaqn^,  J. — The  Ohinic  Hardwjbre  Go,  vs. 
Laurent,  1  R  de  J.,  p.  278. 

4111.  1.  Que  le  pos^esseur  sans  titre,  et  qui  sait  qu'il  n'en  a  pas, 
est  un  possesseur  de  mauvaise  foi.  Que  le  possesseur  He  mauvaise  foi 
peut  opposer  au  propri6taire,  en  compensabion  k  la  reclamation  des 
fruits  et  revenus,  les  int6rets  des  sommes  qu'il  a  payees  sur  des  crean- 
ces  (]ui  affectaient  Timuieuble.  Qae  le  possesseur  de  mauvaise  foi 
peut  retenir  I'immeuble  jusqu*^  ce  que  le  propri^tairo  lui  ait  rembour- 
se  les  ameliorations  n6cessaires  qu'il  a  faites  sur  Timmeuble  ain>i  que 
le  coilt  des  aubres  ameliorations  qui  en  out  augmente  la  valeur  et  le^ 
sommes  qu*il  a  employees  k  racqui&tement  d ;  charges  r^elles  suscepti- 
bles  d'etre  poursuivies  contre  le  prnprietaire. — Mathieu,  J. — Mowivet 
vs.  Brtinet,  17  R  L.,  p.  681. 

2.  Lx  cr^ance  da  locataire  pour  le  coftt  de  reparations  urgentes  et 
necessaires  k  la  chose  loa^e,  faites  du  consenbement  du  locateur,  u'est 
que  personnelle  conbre  ce  dernier  ;  elle  ne  confere  aucun  privilege  et 
ne  donne,  parbant,  pas  le  droit  de  retenir  la  chose  apr^s  lexpiratioa 
du  bail.  Semble  lors-meme  qu'il  y  ei\t  un  tel  droit,  le  locabaire  pour- 
suivi  en  Eviction  ne  pourrait  pas,  en  Finvoquant,  conclure  au  renvoi 
pur  et  simple  de  Taction. — Casault,  J. — Le  chemin  defer  Pacijiqus 
vs.  Andrews,  16  Q.  L.  R,  p.  378. 

3.  Que  le  r^tenteur  d'un  immeuble  jusqu'ji  liquidation  et  rem- 
boursement  de  ses  depenses  et  ameliorations,  a  droit  d  en  percevoir  les 


Conaoliddted  Supplement  No.  i. — Arts.  4^4-4^4  77 

froits  eb  revenns,  sauF  k  en  rendre  compte  au  propri^^aire. — Rou- 
THIER,  J. — Dv/our  vs.  Dufour,  14  L.  N.,  p.  64. 

4.  That  article  419  C.  C,  does  not  give  to  a  pledgee  of  an  im- 
movable, who  has  not  registered  his  deed,  a  right  of  retention  as  against 
the  pledger's  execution  cretlitors  for  the  payment  of  his  disbursements 
on  the  property  pledged,  but  the  pledgee  s  remedy  is  by  an  opposition 
ajin  ds  CO nserver  to  be  paid  out  of  the  proceeds  of  the  judicial  sale. 
(Art  1972  C.  C.) — SaPREME  Court. — The  Great  Eastern  Railway,  vs. 
Lamb,  21  S.  C.  R.,  p.  431. 

424.  Une  riviere  est  navigable  et  flottable  nonobstant  que  la 
navigation  en  soit  interrouipuc  en  plusieurs  eu'lroits  par  des  chutes 
et  des  rapides. — Malhiot,  J. — Thompson  vs.  HardTnan,  R  J.  Q.,  4 
C.  S.,  p.  219. 

42M.  This  article,  as  replaced  by  the  R.  S.  Q.,  is  noted  in  full  in 
Vol,  I,  p.  736. 

484.  1.  Que  le  propri^taire  d'un  immcuble  sur  lequel  un  Stran- 
ger coupe  du  bois  et  le  convertit  en  billots,  a  droit  de  revendi<^uer  ces 
billots,  en  payant  &  celui  qui  les  a  ainsi  manufactures,  le  prix  de  la 
main  d'oeuvre,  et  ce  dernier  a  droit  de  retenir  les  billots  jusqu'i  ce 
qo'il  soit  paye  de  ce  prix. — Q.  B. — TourviUe  &  AUard,  20  R.  L.,  p. 
566.-0.  R.— 8  Q.  L.  R.,  p.  237. 

2.  Que  les  dSfendeurs  qui  ont  coupe  illSgalement  du  bois  sur  la 
terre  du  demandeur  et  Tout  enlev6,  ne  peuvent,  k  la  saisie-revendica- 
tion  que  celui-ci  en  fait,  lui  opposer,  en  compensation,  du  bois  qu41 
ifturait  coupe  iI16galement,  quatre  ans  auparavant,  sur  la  terre  de  Tun 
des  dSfendeurs,  «/)oim^its  ante  omnia  resHtuendus ;  %o.  Que  les  dSfen- 
deiirs  en  coupant  ce  bois  et  le  convertissant  en  bois  de  construction, 
ont  formS  une  chose  d'une  nouvelle  esofece,  dans  le  sens  de  I'arb.  434 
CO.  ;  3o.  Que  bien  que  la  main  d'oeuvre  surpasse  de  beaucoup  la  va- 
leur  du  bois  debout,  le  demandeur,  maibre  du  bois  deboub,  reste  pro- 
priStaire  de  la  chose  devenue  d'une  nouveile  espece,  tant  qu'il  n  aura 
pas  Ste  pay6  du  prix  du  bois  debout,  et  il  a  droit  de  s^usir  revendi- 
qoer  la  chose  ;  4o.  Que,  bion  que  les  dSfendeurs  n'aient  pas  encore 
oifert  le  prix  du  bois  debout,  la  cour,  en  maintenant  la  saisie-revendi- 
cation,  leur  accordera  Toption  de  pouvoir,  sous  un  delai  d'un  mois,  en 
payant  le  prix  du  bois  debout,  devenir  proprietaire  de  la  chose. — 
tJiMON,  3.—Dvhi  vs.  Gu4ret,  R.  J.  Q.,  2  C.  S.,  p.  314. 
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4K9,  Decision  number  3,  noted  at  this  article  (AUard  va.  Tour- 
villeX  was  modified  in  appeal  and  the  judgment  of  that  Court  is 
noted,  in  this  Supplement,  at  C.  C,  434,  decision  number  1. 

440,  Celui  qui  coupe  du  bois  sur  le  terrain  d  autrui  ne  peut  se 
soustraire  au  paiement  de  la  valcur  de  ce  bois,  debout,  en  declarant 
I'abandonner  avec  son  ouvrage  au  proprietaire,  si  celui-ci  pref^re  avoir 
€ette  valeur,  car  ce  bois  est  devenu,  pour  le  proprietaire,  une  chose 
nouvelle  qui  p^t  ne  lui  Stre  daucune  utilite.  2o.  Le  proprietaire  du 
bois,  bien  que  celui  qui  I'a  coup6  ne  Tait  pas  enlev6  du  terrain,  a  droit 
k  une  action  pour  la  valeur  de  ce  bois,  debout ;  et  tant  qu*ii  n'en  a 
pas  &tA  pay^,  il  peut,  sans  corapromettre  son  droit  k  C3tte  action,  em- 
pScher  celui  qui  Ta  coup6  de  Tenlevcr  de  son  terrain  ;  3o.  Dans  ce  cas, 
«n  condamnant  le  d^fendeur  k  payer  cette  valeur,  la  Cour  lui  reserve 
le  droit,  sur  paiement  da  montant  du  jugement,  d'obtenir  ce  bois, — 
CiMON,  J. — Canada  Paper  Co.  vs.  Beaulieu,  R.  J.  Q,,  5  C.  S.,  p.  253. 

441.  Quoere :  Has  a  printer  a  lien  on  manuscript  given  him  to  be 
printed  for  the  cost  of  the  printing  ? — Andrews,  J. — DussavU  vs.  For- 
tier,  R.  J.  Q.,  4  C.  S..  p.  304. 

443.  1.  Que  la  disposition  dans  un  testament,  par  laquelle  le  tos- 
tateur  ordonne  k  ses  ex^cuteurs  testamenlaires  de  pr^lever  une  som- 
me  d6termin6e,  pour  en  faire  le  paiement  k  int^rSfc,  au  profit  de  son 
neveu,  qui  aura  droit  de  toucher  ces  int^r^fcs,  la  somme  devant  rester 
plac^e  jusqu'k  son  d^ces  pour  etre  ensuite  partag6e  6galement  entre 
«es  enfants,  ou  a  d^faut  d'enfants,  k  ses  autres  parents,  et  la  moditica- 
tion  de  ce  testament  par  un  codicile  r^voquant  le  legs  dcs  int^rSts  fait 
par  le  testateur  k  son  neveu  et  l^oru*  nt  ces  iut^rets  k  la  m^re  de  ce 
neveu,  sa  vie  durante,  errant  un  legs  d'interet  et  non  d'usufruit,  en 
faveur  de  la  m^re  du  i^gataire  et  conticnnent  un  legs  de  la  somme  ca- 
pitale,  en  faveur  du  neveu,  le  grevant  de  substitution. — Mathieu,  J. — 
Bagg  vs.  Mittelherger,  17  R.  L.,  p.  578. 

2.  Joint  use  of  a  thing,  where  one  of  the  parties  enjoys  the  use 
under  a  title  obliging  him  to  pay  an  annual  sum  for  such  use,  cannot 
•confer  a  right  of  co-ownership,  however  long  such  joint  use  may  have 
lasted. — Q.  B. — ArchambauU  &  Poitras,  M.  L.  R.,  5  Q.  B.,  p.  167. 

447.  L'usufruitier  a  droit  aux  fruits  dfes  Touverture  de  Tusu- 
fruit,  lors  mSme  qu'il  n'a  pas  fait  faire  Tinventaire,  ni  donn6  caution- 
nement.    II  ne  peut  cependant  r^clamer  que  les  intdrSts  a^tuellemenb 
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perf us  par  ceux  qui  d6ttennent  les  capitaux. — C.  K. —  Lyster  va.  Reedy 
17  Q.  L.  R,  p.  32. 

4S7.  1.  Que  rusufruit  peut  aligner,  par  anticipation,  un  usufruit 
.&  lui  donn6  par  acte  entrevifs,  pour  lui  servir  d'aliinents  et  pour  ^tre 
employ^  et  affects  k  sa  nourriture  et  entretien  et  k  la  nourriture,  Ten- 
iretien  et  T^ducation  de  ses  enfants,  et  est  d6clar6  iusaisissable  et  qu'il 
peut  en  recevoir  les  revenus  par  anticipation. — Q.  B. — PeraiUier  dit 
Lachapelle  dh  Brunet,  19  R  K,  p.  523.— Tellier,  J.— M.  L.  R,  4  S.  C, 
p.  455. 

2.  La  vente  par  Tusufruitier  de  Tobjet  dont  il  a  I'usufruit  ne 
donne  pas  au  nu  propri^taire  le  droit  de  revendiquer  cet  ohjet  entre  les 
mains  du  tiers  acqu6reur,  son  recours  6tant  en  d^ch^ance  d*usu fruit 
-contre  I'usufruitier  pour  abus  de  jouissance. — Loranger,  J. — Vandan- 
daigne  t».  Oareau,  R  J.  Q.,  5  C.  S.,  p.  153. 

462.  This  article  was  considered  in  the  case  of — C.  R. — Bar- 
rette  vs.  LaUier,  R.  J.  Q.,  5  C.  S.,  p.  68. 

464.  Quo  si  le  testateur  a  dispense  le  16gataire  en  usufruit  de 
foumir  le  cautionnement  requis  par  la  loi,  une  cour  de  justice  ne  peut 
interposer  son  autorit^  pour  exiger  tel  cautionnement,  si  rien  ne  fait 
voir  que  T^tat  de  fortune  du  dit  16gataire  ait  subi  des  chaugements 
•notables  ou  qu'il  ait  abus6  de  son  usufruit. — Q.  B. — Dorion  &  Dorion, 
33  L.  C.  J.,  p.  217  ;  18  R  L.,  p  308  ;  M.  L.  R,  5  Q.  B.,  p  247. 

468.  Que  le  nu-propri6taire  d'un  terrain,  sur  lequel  son  co- 
propri^taire,  qui  est  en  mSme  temps  usufruiticr  de  toute  la  propriety, 
a  construit  une  maison,  n  est  pas  respon9abIe  du  prix  de  cette  cons- 
truction de  la  maison  envers  les  entrepreneurs,  qui  ont  transig^  avec 
ce  dernier  seulement. — C.  R — Beavdry  vs.  CarrUre,  20  R.  L.,  p.  338. 

471.  1.  Decision  number  2,  noted  at  this  article  {Bourassa  & 
Lacerte)  is  also  reported  in  the  21  R  L.,  p.  104. 

• 

2.  Que  I'usufruit  peut  Stre  saisi  et  vendu  pour  le  paiement  des  taxes 
municipales  impos6es  sur  un  imuieuble  detenu  au  moyen  d'un  titre 
portant  la  clause  d'insaisissabilit^.  Que  Tusufruit  etant  un  d6mem- 
brement  de  la  propri6t6  et  qui  ne  peut  exister  qu'en  vertu  d'un  titre, 
il  est  u^cessaire  que  la  saisie  qui  en  est  faite  le  soit  d'une  maniere  pre- 
cise et  certaine,  dans  les  termes  memes  du  titre  qui  cr6e  cet  usufruit 
et  en  indiquant  ce  titro. — Q  B. — Oareau  &  Ciii  de  MonMaly  32  L.  C. 
J.,  p.  306. 
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3.  See  also  case  of  Benoit  vs.  Benoit^  noted  in  this  Sapplemcnt  at 
article  748. 

476.  Que  I'usufruitier  d'un  immeuble  est  tenu  d'en  prendre  soin, 
en  bon  pfere  de  famille,  et  de  d^noncer  an  nu-propri^taire  latteinte  & 
ees  droits  que  commet  Tautorit^  municipale  en  proc6dant  k  la  vente  de 
cet  immeuble  pour  taxes  ;  qu'il  est  tenu  de  payer  les  taxes  munici- 
pales  impos^es  durunt  sa  jouissancc  sur  Tiiumeuble  dont  ila  rusuFruit 
et  que,  s'il  le  laisse  vendre  pour  ces  taxes,  par  Tautorit^  municipale,  le 
nu-propri^taire  pourra  le  reclamer  contre  lui,  a  la  iin  de  Tusufrult. — 
Q.  B.—Bourassa  &  Lacerte,  21  R.  L,  p.  104 ;  11  Q.  L.  R,  p.  242. 

480.  Un  usufruitier  qui  dispose  de  Timmeubledont  il  n'a  que  Tu- 
sufruit  et  qui,  au  m^pris  de  la  defense  expresse  du  testateur,  y  coupe 
et  y  laisse  couper  des  arbres  de  haute  f utaie,  abuse  de  sa  jouissance  et 
peut  etre  declare  d^hu  de  Tusuf ruit  — C.  R. — Lemieux  vs.  Simard, 
R.  J.  Q,4a  S,p  188. 

491.  1.  Where  a  donor  gives,  inter  aim,  a  house  to  his  son,  sub- 
ject to  the  nght,  in  favor  of  his  wife,  the  donees  step- mother,  to  oc- 
cupy an  apartment  in  it,  and  the  donee  sells  the  property,  the  step- 
mother is  not  bound,  under  the  circumstances  in  this  case,  to  accept 
an  apartment  from  the  donee  in  another  house,  nor  to  continue  to 
occupy  that  in  the  house  given,  after  it  has  passed  into  the  hands  of  a 
stranger  and  she  is  entitled  to  recover  from  the  donee  the  money- 
rental  of  the  apartment  she  would  have  occupied  had  the  sale  not 
taken  place. — C.  R — Goupil  vs.  LeteUier,  15  Q.  L.  R,  p.  120. 

2i  Le  donateur  qui  se  reserve  Tusage  d*un  cheval  n'est  pas  tenu  k 
son  entretien,  qui  est  une  charge  de  la  donation,  meme  en  l^ibsence 
d*une  stipulation  k  cet  efFet. — Q.  B. — LaTigevin  &  Morissety  17  Q.  L.  R., 
p.  263. 

499.  1.  A  clause  in  a  deed  of  sale  by  which  the  purchaser  of  a 
portion  of  an  immoveable  obliges  himself  towards  his  vendor,  who 
retains  the  rest  of  the  land,  to  do  a  particular  thing,  as,  for  example, 
to  erect  a  fence  on  the  part  acquired  by  him,  near  the  river  which 
separates  their  respective  portions,  does  not  constitute  a  servitude  on 
the  purchaser's  property,  but  merely  imposes  on  the  purchaser  a  per- 
sonal obligation  to  construct  a  fence. — DoHEUTY,  J. — McGuaig  t». 
Chenier,  R.  J.  Q.,  3  C.  S.,  p.  107. 

2.  Since  the  abolition  of  seigniorial  rights  a  servitude  alleged  to 
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have  been  acquired  from  the  seignior  previously,  for  the  construction 
of  dams,  without  payment  of  indemnity,  has  no  effect. — Q.  B. — Bazi- 
Tiet  &  Gadowry,  M.  L.  R,  7  Q.  B.,  p.  233. 

501.  1.  Decision  number  3,  noted  at  this  article  (McOibbon  & 
B^dard)  is  also  reported  in  the  M.  L.  B.,  6  Q.  B.,  p.  422. 

2.  Decision  numSer  5,  noted  at  this  article  (R3b\im  <lk  Corpora- 
tion de  la  Paroi883  de  Ste.  Anne  dii  Boat  de  Vile)  was  confirmed  by 
the  Supreme  Court— 15  S.  C.  R.,  p.  92. 

3.  Where,  in  an  action,  by  which  it  is  sought  to  recover  damages 
for  injury  to  a  wall,  through  the  flow  of  water  from  a  higher  to  a 
lower  property,  the  evidence  a  Iduced  by  the  parties  does  not  make 
the  facts  of  the  case  clear,  it  is  the  duty  of  the  Court  to  refer  the  case 
to  experts. — Q.  B. — Hampaon  &  Vlneberg,  33  L  C.  J.,  p.  185. 

4h  Que,  si  les  fonds  inferieurs  sont  assujettis  en  vers  ceux  qui  sont 
plus  6iev6s  k  recevoir  les  eaax  qui  en  decoulent  naturellement,  sans 
que  la  main  de  I'homme  y  ait  contribu6,  le  proprietaire  sup6rieur  ne 
peut  rien  faire  qui  ag^rave  la  servitude  du  fonds  inf^rieur ;  qu'il  pent 
bien,  il  est  vrai,  faire  des  changements  dans  son  heritage,  en  modifier 
Texploitation,  Clever  des  consiructions  qui  pourraient  m§me  augmen- 
ter  la  quantity  des  eaux  qui  coulent  naturellement  sur  le  fonds  inf^- 
rieur,  pourvu  qulil  n'envoie  pas.  sur  les  fonds  iaF6rieurs,  des  eaux  qui, 
en  suivant  la  pente  naturelle  du  terrain,  n'y  seraient  pas  allies  ;  qu'il 
pcutaussi  recueillir  et  conduire  les  eaux  de  ces  fonds,  par  un  canal  ou 
drain,  pourvu  qu'il  n'en  resulte  pas  un  prejudice  s^rieux  pour  les  fonds 
inferieurs. — Pagnuelo,  J. — Hampson  vs.  Vineberg,  19  R  L.,  p.  620. 
—Confirmed  in  Q.  B.— 21  R.  L.,  p*  59. 

(SOS.  As  to  ri^ht  oE  improving  water  courses  by  proprietors  of 
adjoining  lands — See  Vol.  II,  p.  592. 

Decision  number  26,  noted  at  this  article,  was  reversed  in  the 
Court  of  Appeal,  where  the  following  decision  was  rendered  : 

1.  The  Appellant  and  his  predecessors  had,  from  time  immemo- 
rial, carried  on  the  business  of  tanning  leather  in  CMe  des  Neiges — 
that  being  the  principil  industry  of  the  village.  A  small  stream 
which  ran  through  the  lands  of  both  parties,  and  which  was  partly 
used  as  a  drain,  received  certain  noxious  substances  from  the  tannery. 

The  Bespondant,  who  had,  within  a  few  years,  acquired  a  lot  ten  or 
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fifteen  arpents  lower  down — and  with  knowledge  of  the  industrj'  long 
established  in  that  place — complained  of  the  pollution  of  the  stream 
by  the  substances  from  the  tannery  and  asked  for  an  injunction. 
There  were  other  proprietors  between  the  parties,  but  the  Respondent 
alone  complained  of  the  nuisance.  The  effect  of  the  injunction,  if 
granted,  would  be  to  distroy  the  principal  industry  of  the  locality. 
Held,  that  the  Appellant  was  not  entitled  to  the  injunction. — Q.  B. 
—Cla\ide  &  Weir,  M.  L.  R.,  4  Q.  B.,  p.  197 ;  16  R  L.,  p.  419  ;  32  L  C. 
J.,  p.  213. 

The  above  decision  was  conftrmed,  in  the  Supreme  Court,  by  tfie 
following  judgment : 

W.  acquired  a  lot  adjoining  a  small  stream,  and  finding  the  water 
polluted  by  certain  noxious  substances  thrown  in  the  stream,  brought 
an  action  in  damages  against  C,  the  owner  of  a  tannery,  situated 
fifteen  arpents  higher  up  the  stream,  and  asked  for  an  injunction. 
At  the  trial  it  was  proved  that  C.  and  his  predecessors,  from  time 
immemorial,  carried  on  the  business  of  tanning  leather  there,  using 
the  waters  of  the  stream,  and  that  it  was  the  principal  industry  of 
the  village  ;  that  the  strean  was  also  used  as  a  drain  by  the  other 
proprietors  of  the  land  adjoining  the  stream  and  manure  and  filthy 
matter  was  thrown  in,  and  that  every  precaution  was  taken  by  C.  to 
prevent  any  solid  matter  from  falling  into  the  creek  and  that  W.*s 
property  had  not  depreciated  in  value  by  the  use  C.  made  of  the 
stream.  Held,  that,  as  between  neighbors,  there  are  other  obliga- 
tions than  those  croated  by  servitudes,  which  must  be  determined 
according  to  the  qiiality  of  the  locality,  the  extent  of  the  inconveni- 
ence and  also  accordingr  to  existino:  usaofes.  Un  ler  the  circumstances 
proved  in  this  case.  W.  was  not  entitled  to  an  injunction  to  restrain 
C.  from  using  the  stream  as  he  did. — Supreme  Court. — Weir  it 
Claude,  12  L.  N.,  p.  180 ;  16  S.  C.  R.,  p.  575. 

2.  Que  1(^  propriebaire  riverain  a  le  droit,  sous  les  dispositions  du 
chapitre  51  «les  S.  R.  B.  C,  <le  barroi*  nue  riviere  pour  y  construire 
un  raoulin,  et  qu'il  ne  pent  ebrt'  I'oi'oe  a  deraolir  une  chaussee  faite 
dans  ce  but,  s  il  ne  cause  auciin  'lommage. — Q.  B. — Hardy  &  FUia" 
traidf,  17  R.  L.,  p.  27. 

(The  judgment  in  the  above  case  was  revei*sed  by  the  Supreme 
Court,  on  the  ground  that  a  transaction  had  taken  place  between  the 
partie.«.— 13  L.  N..  p.  153  ;  17  S.  C.  R.,  p.  292.) 
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3.  Que,  si  le  droit  que  r^clamaib  les  seigneurs  de  construire  des 
digues  sur  les  rivieres  flottables,  saas  payer  des  dommages  aux  pro- 
prietaires  sur  lesquels  ils  faisaient  refouler  Teau  des  rivieres,  a  jamais 
exists,  il  a  et6  abrog6  par  la  suppression  des  droits  seigneuriaux. 
Que  le  ehapitre  61  S.  R.  B.  C.  s'applique  aux  riviferes  flottables,  aussi 
bien  qu  i  celles  qui  ne  le  sont  pas,  et  que  le  proprietaire  riverain  qui 
oonstruit  une  digue  et  fait  refouler  Teau  sur  les  propri6t6s  voisines, 
sera  condamn^  ^  payer  les  dommages  qui  en  r^sultent  et,  faute  de 
paiement  dans  les  six  mois,  aux  termes  du  dit  statut,  k  <16molir  la 
digue. — ^C.  R. — Oadoury  vs.  Bazinet,  17  R.  L.,  p.  141. 

The  decision  in  the  above  case  was  confirmed  in  appeal,  but 
modified  by  the  following  judgment : 

Que  le  proprietaire  d*un  terrain  travers6  par  un  cours  d'eau,  sur 
lequel  il  a  constiniit  un  moulin,  ne  pent  plus,  depuis  I'abolition  des 
droits  seigneuriaux,  exercer  une  servitude  qu'il  aurait  acquise  du  sei- 
gneur, pour  le  refoulement  de  Teau  sur  les  terrains  sup6rieurs;  que 
le  proprietaire  riverain  pent  consfcruire  une  digue  sur  un  cours  d'eau, 
pour  Texploitation  d'un  moulin  par  lui  construit,  k  la  charge  de  payer 
ies  dommages  causes  par  la  crue  des  eaux,  conform6ment  au  ehapitre 
51  des  Statuts  Refondus  du  Bas  Canada,  qui  s'applique  aux  rivieres 
flottables  aussi  bien  qu  a  celles  qui  ne  le  sont  pas. — Que,  dans  la  con- 
testation de  ces  dommages,  la  plus  value  donnee  aux  terrams  sup6- 
rieurs,  par  la  construction  de  Tusine,  doit  efcre  prise  en  consideration ; 
que,  dans  le  cas  oh  les  dommages  constates  ne  seraient  pas  pay^s, 
dans  un  d61ai  fixS  par  le  tribunal,  la  demolition  des  travaux,  obstru- 
ant  le  cours  de  reau,peut  fibre  ordonnee. — Q.  B. — Bazinet  &  Oadon/ry, 
21  R.  L.,  p.  299 ;  M.  L.  R.,  7  Q.  B.,  p.  233. 

4.  The  right  conferred  on  the  owner  to  utilize  a  water  course 
which  passes  across  his  land,  gives  him  the  right  to  flood  the  higher 
lands,  which  is,  in  effect,  an  expropriation  of  the  usefulness  of  the 
portions  of  the  higher  lands  so  flooded,  and  the  owner  who  has  used 
this  right  is  bound  to  pay  a  just  indemnity  for  the  damages  caused 
by  such  flooding. — Wurtele,  J. — Brown  vs.  HoUaTid,  11  L.  N.,p.  378. 

5.  The  droit  de  banalitS,  under  the  old  law,  was  a  servitude 
which  imposed  on  riparian  owners  the  obligation  of  permitting  on 
their  lands  the  construction  of  the  dam  {chaussie)  nece-sary  for  the 
working  of  the  moulin  banal  of  the  seigniory  ;  and,  when  the  seig- 
niorial tenure  was  abolished,  the  seignior  remained  the  sale  owner  of 
the  mill  and  the  dam.  While  every  proprietor  has  the  right  to  use 
the  water  of  a  stream  adjoining  his  land,  on  condition  of  returning  it 
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to  the  stream  at  its  exit  from  the  laad,  he  is  not  entitled  to  draw  off 
water  from][a  darn  belonsjin^  to  another,  for  irrigation  or  manufactur- 
ing purposes.  The  right  of  the  owner  of  the  saw  mill,  in  the  present 
case,  wa^  limited  to  the  use  of  the  surplus  water  not  required  for  the 
operation  of  the  moidin  banal,  but,  the  Plaintiff  having  wholly 
denied  his  right  to  use  the  water,  the  action  was  dismissed,  the  Court 
reserving  to  Plaintiff  the  right  to  establish  the  limitation. — Q.B. — 
Archambault  &  Poitraa,  M.  L.  R.,  5  Q.  B.,  p.  167. 

6.  Que  lorsfju'un  cours  d'eau  a  son  lit  dans  un  chemin,  le  pro- 
pri6taire  voisin  du  chemin  p3ub  r63la  a3r  les  droits  de  riverain, 
lorsque  le  cours  d  eau  a  son  lit  dans  la  partie  du  chemin  contigue  k 
sou  folds.  Qie  lor^qu'un  foais  travers6  par  un  cours  d'eau  est 
m>r3el6,  les  portions  du  foais  qui  soat  devenis  non-r!v3rains  conser- 
vent  n^inm3iris  le  droit  aux  eaux  d^ab  elles  jouissaient  avant  la 
division.  Q  le  les  inberesses  peuvenb  r6gler  le  cours  des  eaux  et  qu'un 
riverain  qui  a  de  naui6  k  un  tiers  sa  sou^cription  pour  le  p33agd  des 
tuyaux  servant  k  Tecoulement  des  eaux,  n'est  pas  almis  k  plaider  que 
ce  tiers  n  a  pas  droit  a  la  jouissanse  du  CDurs  d'eau. — Tait,  J. — Qodin 
vs.  Lortie,  M.  L.  R,  6  S.  C.,  p.  13 ;  20  R.  L.,  p.  10. 

7.  When  the  proprietor  has,  for  the  purpose  ot*  improving  the 
value  of  a  water  power,  built  a  dam  over  a  water  course  running 
through  his  property  and  has  nob  con^brucbed  any  mill  or  manufasbory 
in  connection  with  the  dam,  he  cannot,  in  an  action  of  dimiges 
brought  by  a  riparian  proprietor,  wh)ie  land  his  baen  overflowed  by 
reason  of  the  consbrucbion  of  th3  dim,  justify  under  the  provisions  of 
chapter  51,  C.  S.  L.  C— Supreme  Court. — Jones  &  Fisher,  13  L.  N., 
p.  217 ;  17  a  C.  R,  p.  515. 

8.  Que  le  lit  d*UQe  rivifere,  qui  n  est  ni  navigable,  ni  flottable,appar- 
tient  aux  propri6taires  riverains  d*un  heritage  s'^tendant  jusqu'au  til  de 
Teau  et  que  Taete  19-20  Vict.,  chap.  104,  n*autorise  pas  un  propri^baire 
riverain  k  consbruire  des  moulins,  manufactures  ou  travaux  n6ces- 
saires  pour  les  faire  fouctionner  sur  des  propri6t6s  qui  ne  lui  appar- 
tiennent  point,  ni  k  exproprier  les  propri6taires  riverains  qui  ont  des 
proprietes  adjacentes  de  la  sienoe. — Q.  B. — Bureau  &  Vachon,  19  R. 
L,  p.  675. 

9.  The  law  recognizes  and  protects  the  creation  of  motive  powers 
by  the  artificial  stoppage  and  temporary  accumulation  of  the  water  of 
a  flowing  stream,  and  the  power  thus  generated  is  a  commercial  com- 
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modity,  capable  of  being  measured  with  accuracy  and  bought  and  sold 
with  freedom.  The  vendor  of  such  power,  with  warranty  against  all 
troubles  and  hindrances  whatsoever,  and  with  stipulation  to  maintrin 
the  dam  by  which  the  amount  of  power  sold  would  be  made  effective, 
can  only  be  relieved  from  the  fulfilment  of  his  obligation  by  force 
majewre.  The  fact  that  its  fulfilment  diminishes  or  extin:]^uishe3  a 
supply  of  power  upon  which  he  had  depended  for  his  own  use,  or 
which,  by  a  subsequent  title,  he  had  sold  to  another  party,  is  no  excuse 
for  non-perform  ince  of  the  contract. — Q.  B. — Bjbnnermcin  <&  Humelin^ 
R  J.  Q.,  2  B.  R.,  p.  535. 

10.  Celui  qui  reclame  des  dommigas  causes  par  la  chauss6e  d*un 
moulin  et  qui,  comme  la  loi  lui  en  donne  le  droit,  conclut  k  la  demoli- 
tion de  la  chauS)6e,  faite  de  paiement,  exerce  une  action  r6elle  qui  est 
de  la  comp^tanse  exclusive  dj  la  cour  sup  3rieure,  et,  partant.  il  a  droit 
aux  frais  d'une  action  en  coar  supirieure. — 0.  R. — HouZe  V3.  Poitras, 
R.  J.  Q.,  5  C.  S.  p.  89. . 

11.  Lo  vendeur  d'un  moulin  avec  gdirantie  contre  tons  troubles  et 
droit  d'etablir  une  chxussee  k  travers  une  rivifere,  nest  pas  garant 
d'une  action  intents 3  CDutre  Tachataar  pxr  un3  parsonne  dont  la  terre 
a  et6  inond^e,  quand  msma  cette  personne,  ainsi  que  la  loi  le  lui  per- 
met,  concluerait  k  \\,  demolition  de  la  chaussec,  k  defaut  par  le  pro- 
pri^t'iire  du  moulin  da  payer  les  d3mma^es  adjuges. — Ex  Rfi vision.  En 
supposant  que  du  fait  que  le  moulin  en  quastion  6tait  banal,  il  r^sul- 
terait  une  fin  de  non  recevoir  contre  lademandede  tout  riverain  dont 
la  terre  aurait  6t3  inonl63,  cette  raison  suSt  pour  ^carter  Taction  en 
garantie  intent^a  par  Tach^teur  contre  son  auteur,  puisque,  ayant,  sui- 
vant  ses  allegations,  un3  r(3poas3  paramptoire  k  oppo^er  k  la  reclama- 
tion du  deinandeur  principal,  il na  aucun  motif  de  faire  un  appel  en 
garantiei — C.  R — Moore  vs.  Mitchell^  R.  J.  Q.,  5  C.  S.,  p.  156. 

12.  1.  Since  the  abolition  of  ssignioral  rights  a  servitude,  alleged  to 
have  been  acquired  from  the  seignior  previously,  for  tho  construction 
of  dams,  without  p^iym^nt  of  indemnity,  has  no  effect.  2.  Ch.  51,  C.  S.  L. 
C,  applies  to  floatable  rivers  as  well  as  non-floatable  rivers.  3.  The  re- 
medy given  by  ch.  51,  C.  S.  Ll  C,  to  a  parson,  who  is  damaged  by  the 
construction  of  a  dam  on  a  water-course,  is  not  exclusive,  and  does 
not  deprive  him  of  the  ordinary  rems  ly  by  action  before  a  competent 
Court.  4  Where  in  such  action  the  plaintiff  prays  for  the  demolition 
of  the  dam,  and  for  damages,  a  judi^ment  which  orders  the  payment 
of  damages,  as  awarded,  and,  in  default  of  payment  within  the  delay 
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fixed,  orders  the  demolition  of  the  dam,  is  not  ultra  petUa — Q.  B. — 
Bazinet  vs.  Oadoury,  M.  L.  R,  7  Q.  B.,  233  21  R.  L.,  p.  299.— C.  R,— 
17  RL.,p.  141. 

13.  The  parties  are  owners  of  mil^s  situated  upon  the  same 
stream  (neither  navigable  nor  floatable)  which  is  the  outlet  of  a  pond. 
They  derived  title  from  the  same  autear.  R3spon(Ient  owned  the  dam 
and  the  land  at  the  outlet,  an  1  also  a  sawmill  and  a  saw  and  grist- 
mill, some  disbance  down  the  stream,  and  below  Appellants  mill.  Res- 
pondent's title  was  anterior  to  that  of  Appellant,  and  gave  right 
"  of  taking  and  using  the  water  from  the  pond,  down  to  low  water 
level  on  the  dam  on  the  sold  land,  without  hindrance  or  obstruction 
on  the  part  of  the  said  vendor,  his  heirs  or  assigas."  Appellant 
who  had  a  sawmill  below  Rsspondent's  dam  at  the  outlet  of  the  pond, 
took  his  title  subject  to  this  privilege.  Held :  That  Respondent  was 
entitled,  under  the  clause  above  cited,  to  control  the  flow  of  the  water 
from  the  pond,  and  to  the  use  of  the  surplus  water,  down  to  low 
water  level  on  the  dam  at  the  outlet. — Q.  B. — Merrill  <fe  Rider,  M.  L. 
R,  7  Q.  B.,  p.  426.  ' 

SOI.  1.  Dacision  number  27,  noted  at  this  article  {McArthur  & 
Brown)  was  confirmed  by  the  Supreme  Court. — 17  S.  C.  R,  p.  61. 

2.  In  order  to  bring  and  maintain  an  action  of  boundary,  it  is 
necessary  to  be  in  possession,  under  claim  of  ownership,  of  the  body 
of  property  for  which  the  baunlary  is  sought.  A  demand  for  dam- 
ages or  compensation  for  fruits,  Issues  and  profits  cannot  be  included 
in  an  action  of  boundary. — WoRTELE,  J. — Lavell  vs.  McAndrew,  11 
L.  N.,  p.  362. 

3.  Que  dans  un  proces-verbal  d  arpentage,  dans  une  cit6,  il  n'est 
pas  n^cossaire,  sous  les  dispositions  du  chapitre  77  des  S.  R  C,  de 
mentionner  le  vrai  cours  maga6tique,  d'aprfes  son  instrument,  des  lignes 
que  Tarpcnteur  a  tirees  ou  v6rifi6es,  et  le  jour,  Theure  et  le  lieu  oil  la 
variation  du  dit  instrument  a  6t6  en  dernier  lieu  d6termin6e  par  lui, 
tel  que  requis  par  la  sestion  3S  du  dit  statut.  Que  les  frais  d*arpen- 
tage  doivent  etre  support^s  6galement  par  les  propri6taires  voisins. — 
Q.  B.— Evans  &  Lamb,  18  R  K,  p.  319. 

4.  Where  persons  are  occupying  lands  which  have  never  been 
marked  off  by  a  regular  survey  and  one  of  them,  instead  of  bringing 
an  suction  en  homage  to  settle  the  limits  of  the  property,  sues  a  neighbor 
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for  the  value  of  trees  alleged  to  have  been  cut  by  him  on  the  Plain- 
tiffs property,  it  is  incumbent  on  the  Plaintiff  to  make  it  clear,  by 
pasitive  testimony,  that  the  trees  were,  in  fact,  cut  upon  his  property  • 
and  if,  upon  the  report  of  the  surveyors,  uncertainty  exists  as  to  the 
limits  of  the  respective  properties,  the  doubt  must  be  interpreted 
against  the  Plaintiff.  In  t^e  present  case,  moreover,  the  weight  of 
evidence  was  in  favor  of  the  Defendant — Q.  B. — Milliken  A  Bourget, 
M.  L.  R,  5  Q,  B.,  p.  300. 

5.  Que,  sur  une  action  en  bornage,  la  Cour  Sup6rieure  ne  peut 
ordonner  k  un  arpenteur  d'aller  placer  des  homes,  pour  diviser  les 
heritages  des  parties,  sans,  en  meiHe  temps,  designer  les  lignes  qui 
doivent  s^parer  leurs  heritages  et  Tendroit  oil  seront  pl£u;6es  ces  bor- 
nes,  Tarpenteur  que  nomme  une  cour  avant  d  avoir  determine  la  ligne 
de  separation,  n'etant  qu'un  expert  chargi  de  faire  rapport  sur  Tetat 
des  licux  et  d'indiquer  Tendroit  od,  dans  son  opinion,  la  ligne  doit  etre 
6tablie,  et  ce,  pour  6cUiirer  la  cour  et  la  mettre  k  m§me  de  determiner 
la  ligne.  Que,  non  seulement  les  f rais  de  bornage  mSme  doivent  6tre 
communs  aux  int^ress^s,  mais  aussi  les  f  rais  de  la  demande  en  borna- 
ge, lorsqu  elle  n'est  pas  constest^e,  et  qu'il  n'y  a  que  les  frais  de  litige, 
lorsqu'il  y  a  contestation,  qui  doivent  etre  laiss^s  k  la  discretion  de  la 
cour  et  doivent  6tre  support6s  par  Tune  ou  Tautre  des  parties  ou  divi- 
sds  entre  elle,  suivant  les  circonstances. — Q.  B. — Desvoyeavx  dit  La- 
framboise  &  Tarte  dit  LarivUre,  19  R.  L.,  p.  407 ;  M.  L.  R.,  6  Q.  B., 
p.  477. 

6.  Que,  dans  une  action  en  homage,  si  le  d6fendeur  a  comparu,  il 
a  droit  a  Tavis  de  motion  pour  I'homologation  du  rapport  de  Tarpen- 
teur  expert  nomm6  pour  delimiter  les  heritages  des  parties  et  de  la 
motion  pour  I'homologation  du  proces-verbal  de  Tarpenteur  qui  a  fait 
le  bornage. — Q.  B. — Blackburn  cfe  Blackburn,  19  R  L.,  p.  481. 

7.  Qu'en  Tabsence  de  titres  remontant  k  Fauteur  commun,  le  bor- 
nage, dans  une  action  pour  homer  deux  h6ritages  provenant  du  meme 
auteur,  sera  ordonn6,  suivant  la  possesssion  des  parties,  et  que  c'est  k 
celui  qui  veut  obtenir  un  bornage  k  un  autre  endroit  que  c  :Iui  indi« 
qu6  par  la  possession,  k  etablir  son  droit  par  des  titres.  Que  le  de* 
mandeur  qui  poursuit  en  bornage  et  emet  des  pretentions  exag6ree8, 
quant  k  I'etendue  du  terrain  qu'il  reclame,  devra  payer  les  frais  de  la 
contestation,  si  le  defendeur,  dont  les  pretentions  sont  maintenues,  de- 
dare  qu'il  est  prgt  k  homer  suivant  ses  titres,  mais  demande  le  renvoi 
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de  Taction  poor  les  surplus  ;  les  frais  cTarpenta^e  et  de  homage  de- 
vant  etre  coromuns. — Mathieu,  J. — T^ravXt  vs.  Paquettedit  LavalUe, 
21  R.  L.,  p.  62. 

8.  Une  demande  de  bornage  faite  en  justice,  n'est  que  la  demande 
de  Tex^cution  de  I'obligation  resultant  de  la  servitude  legale  du  bor- 
nage, et  en  autant  elle  ne  donne  pas  lieu  k  une  action  en  garantie.  Le 
bornage  n'est  que  la  delimitation  des  propri^t^s  voisines  Tune  de  Tau- 
tre  et  les  lignes  apparentes  ne  peuvent  donner  lieu  k  une  action  en 
dommage  au  cas  oil  elles  seraient  chang^es  par  un  bornage  subsequent 
k  la  vente  que  dans  les  seuls  cas,  soit  de  la  garantie  de  leur  exactitude, 
soit  de  la  contenance  de  Timmeuble  vendu. — Q.  B. — Daveluy  <k  Vi- 
gneaUy  16  Q.  L.  R.,  p.  261. 

9.  Que  le  tuteur  nc  pent  consentir  k  un  bornage  k  Tamiable,  et 
que,  dans  une  action  en  bornage  contre  un  tuteur,  les  frais  d'action  se- 
ront  supportis  igalement  par  les  parties. — C.  R. — Ouilbeavlt  vs. 
Canadian  Pacific  Ry.,  21  R.  L.,  p.  214. 

10.  Que  lorsque  les  travaux  qu'un  propri^taire  veut  empScher  sont 
sur  les  limites  des  propri^t^s  respectives  des  parties,  et  qu'il  n'y  a  pas 
eu  un  bornage  l^gal,  pour  determiner  la  ligne  de  division  entre  ces 
propri^t^s,  il  n'y  a  pas  lieu  k  Finjonction. — Q.  B. — The  Anglo-Conti- 
nefntal  Ghiano  Works  &  The  Emerald  Phosphate  Co.,  21  R.  L.,  p.  288. 

11.  The  plaintiffs  title  gave  him  a  lot  of  land  in  the  township  of 
Upton,  and  the  defendant's  title  gave  him  one  in  the  contiguous 
township  of  Grantham.  Both  titles  were  posterior  to  the  verification 
of  the  township  line  by  a  government  surveyor  and  to  a  statute  con- 
firming the  line  surveyed  and  marked  out  by  him,  and  in  each  title 
the  rear  boundary  (where  the  lots  adjoined)  was  stated  to  be  the 
township  line.  Held,  that,  in  the  absence  of  any  rioht  acquired  by 
either  of  the  parties  by  prescription  beyond  the  township  line,  that 
line  must  be  their  boundary,  without  regard  to  measurements  given 
in  jbhe  titles. — Q.  B. — Duguay  &  Vincent,  R.  J.  Q.,  2  B.  R.,  p.  407. 

12.  Where  lands  are  contiguous  and  no  division  line  exists 
between  them,  the  settlement  of  such  line  and  fixing  of  bounds,  either 

•by  agreement  or  under  judgment  in  an  action  en  bornage,  is  an 
essential  preliminary  to  the  bringing  of  an  action  en  com^plainte,  by 
one  possessor  against  the  other,  for  encroachment  or  trespass  by 
cutting  timber  on  the  sonfines  of  both  lands. — Q.  B. — Beliveau  & 
Church,  R.  J.  Q..  2  B.  P.,  p.  545. 


Consolidated  Svpplement  No,  1 — Art,  605.  89 

13.  Lorsqu'un  bomage  constate  un  exc^dant  de  terrain  aprfea 
attribution  k  ^chacuno  des  parties,  de  son  irameuble  entier,  suivant  la 
oontenance*des,titres,  celle  des  deux  qui  est  en  possession  legale  d*une 
portion  quelle'qu'elle  soit,  de  cet  exc^dant,  doit  y  etrc  maintenue,  par 
application  de  la  maxime  in  'pari  causa  nielior  est  causa  possidentis. 
— RouTHiER,  J.  —Marcoux  vs.  Bdanger,  R.  J.  Q.,  5  C.  S.,  p.  538. 

14.  That  the^remedy  by  writ  of  injunction  does  not  lie  where 
another  adequate  remedy  exists  ;  and  so,  in  the  case  of  a  dispute 
between  adjoining  proprietors  of  mining  lands,  where  an  encroach- 
ment is  complained  of /and  it  appears  that  the  limits  of  the  respective 
properties  have  not  been  legally  determined  by  a  hom^ige,  an  injunc- 
tion will  not  He  to  prevent  the  alleged  encroachment,  the  proper 
remedy  being  an  action  en  homage.  —  Q.  B. — Anglo-Continental 
Ov,anA>  [Works  &  Emerald  Phosphate  Co.,  M.  L.  R.,  7  Q.  B.,  p.  196. 

(Leave  to  appeal  from  the  decision  of  the  above  case  to  the  Su- 
preme Court  was  refused. — 21  S.  C.  R.,  p.  422.) 

15.  Where  there  is  a  dispute  as  t'>  the  boundary  line  between 
two  lots  granted^by  patents  from  the  crown  and  it  has  been  found 
impossible  to  identify  the  original  line,  but  two  certain  points  have 
been  recorded  in  the  Crown  Lands  Department,  the  propr»r  .course  is 
to  run  a  straight  line  between  the  two  certain  points.  (R.  S.  Q.  Art. 
4155.)— Supreme  Court. — The  BelVs  Asbestos  Co.  &  Johnson's  Co., 
23  S.  C.  R.,  p.  225. 

16.  Qu'apr^s  un  bornage  r^orulier,  la  Cour  peut  ordonner  k  I'un 
des  voisins  de  re f aire  sa  part  de  clotures  conform^ment  k  la  ligne  de 
division  constat6e  par  le  homage. — Taschereau,  J. — Savard  vs. 
Renatidj  1  R.  de  J.,  p.  422. 

505.  1.  Que  le  propri^taire  qui  construit  k  ses  f  rais  un  mur  de 
cloture  entre  son  terrain  et  celui  de  son  voisin,  n  a  pas,  pour  la  moiti6 
du  coQt  de  cette  cloture,  de  recoiirs  contre  le  tiers  acqu6reur  du  ter- 
rain du  voisin. — Mathieu,  J. — McGowan  vs.  Amyotte,  17  R.  L,  p. 
329. 

2.  Qu'un^chemin  qui  n'est  pas  clos  des  deux  c6t6s  et  qui  est  ferm6 
par  des  barrieres,  n'est  pas  un  chemin  public  et  que  le  propri6taire  du 
terrain  oil  passe  ce  chemin  peut  obliger  le  voisin  k  faire  sa  part  de 
cloture  le  long  de  ce  terrain. — Q.  B. — Neil  &  NooTuxn,  19  R.  L., 
p.  334. 
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3.  Que  le  propri6taire  qui,  depuis  un  temps  immemorial,  s'eat 
soumis  k  robligation  de  faire  efc  entretenir,  pour  moiti6,  la  cldture  de 
ligne  qui  s6pare  sa  terre  de  celle  de  son  voisin,  est  oblig6  en  loi  de 
maintenir  cette  part  de  cldture  en  bon  ^tat  de  reparation  et  saffisante 
pour  retenir  les  animanx. — Tellier,  J. — L'Hotel-Dieib  de  St.  Hydcin- 
the  V8.  Morin,  1  R.  de  J.,  p.  114. 

907.  1.  Que  les  rivages  de^  rivieres  navigables  appartiennent 
au  proprietaire  riverain,  sujets  k  rexercice  de  la  servitude  do  passage 
cr6ee  par  la  loi  en  faveur  du  public  dans  le  chemin  de  h&lage. — 
RouTHiER,  J. — Kerr  vs.  Laherge,  14  L.  N.,  p.  26. 

91^.  See  case  of  St.  Stephens  Church  vs.  Evans,  noted  in  this 
Supplement  at  article  520,  decision  number  3. 

919.  Where  a  gable  wall  on  the  division  line  between  two  pro- 
perties is  n'^t  mitoyen,  the  owner  of  the  adjoining  property  has  the 
right  to  convert  it  into  a  mitoyen  wall  only  by  complying  with  the 
requirements  of  Arts.  518  and  519,  C.  C.  Even  where  the  wall  in  ques- 
tion is  not  straight  nor  adapted  for  a  common  wall,  the  neighbour  is 
not  entitled,  without  the  consent  of  the  owner,  or  process  of  law,  to 
take  possession  thereof  and  demolish  it,  with  a  view  to  rebuilding  it 
as  a  common  wall. — Doherty,  J. — Briuchesi  vs.  Desjardins,  R.  J.  Q.,  2 
C.  S.,  436. 

920.  1.  See  case  of  McOowan  vs.  Amyottet  noted  in  this  Supple- 
ment at  article  505,  decision  number  1. 

2.  A  person  who  is  building  a  common  wall  on  the  line  separat- 
ino:  his  land  from  that  of  his  neiorhbour  is  not  entitled  to  take  for  that 
purpose  more  than  nine  inches  of  his  neighbour  s  property,  either 
above  or  below  the  surface;  and  where  the  footing  stones  for  the  wall, 
placed  beneath  the  surface  of  the  ground,  encroach  beyond  the  nine 
inches,  he  will  be  ordered  to  remove  the  same  so  far  as  they  encroach. 
— Tait,  J. — Rough  vs.  Nolin,  R.  J.  Q..  5  C.  S.,  p.  213. 

3.  La  limite  d*6paisseur  d'un  mur  mitoyen  est  de  dix-huit  pouces, 
et  le  propri6taire  d'un  mur  d'une  plus  grande  epaisseur  ne  pent  forcer 
son  voisin,  qui  veut  b&tir  contre  ce  mur,  de  payer  plus  que  la  moiti6  du 
coiit  d'un  mur  de  dix-huit  pouces,  plus  la  moiti6  du  sol  occup6  par  tel 
mur.  Toutefois,  le  voisin  poursuivi  pour  la  valeur  d'un  mur  d'une  plus 
grande  Epaisseur,  doit  plaider  specialement  qu*il  n'a  pas  besoin  d'un 
mur  de  plus  de  dix-huit  pouces.  et  en  Tabsence  d'une  semblable  all6- 
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gatioD,  la  Cour  ne  pourra  supplier  au  d^faut  de  ce  moyen  de  defense. 
Lorsque  le  demandeur  se  plaint  d'un  empi&tement  et  que  le  d^fcndeur 
est  en  possession  du  terrain  en  question,  depuis  Tan  et  jour,  la  Cour 
ne  peut  decider  s*il  y  a  eu  empi^tement,  soit  par  le  demandeur,  soit  par 
le  d^fendenr,  que  par  un  bornage.  Le  propri^taire  qui  doit  6tre  rendu 
mitoyen  est,  quand  ce  mur  existe  depuis  plus  d'un  an,  cens6  propria- 
taire  du  terrain  sur  lequel  se  tronve  ce  mur,  k  moins  que  le  contraire 
ne  soit  prouv6  d*une  mani^re  r^gulifere.  Qwoere :  Peut-on  acquerir  la 
mitoyennet^  d'une  chose  qui  est  hors  du  commerce,  comme,par  exem- 
pie,  le  mur  d'une  ^glise  ? — C.  R — St  Stephens  Church  vs.  Evans,  M.  L. 
R.,  7  S.  C,  p.  255. 

S29.  Que  lorsqu'un  voisin  creuse  un  foss6  de  ligne  qui  existait 
d6jk  entre  sa  propri6t6  et  celle  de  son  voisin,  il  ne  cr6e  pas  une  servi- 
tude legale  sur  la  terrc  du  voisin,  mais  qu'il  ne  doit  cependant  pas 
faire  ce  creusage  sans  I'autorisation  municipale. — Q.  B. — Roy  &  Mar- 
tineau,  18  R  L,  p.  381. 

929.  A  proprietor  is  not  entitled,  without  obtaining  authority  to 
do  so,  ,to  cut  down  trees  and  shrubs  growing  on  his  neighbour  s  land, 
on  the  line  dividing  their  respective  properties,  on  the  ground  that  the 
trees  and  shrubs  in  question  interfere  with  the  cleaning  of  the 
'boundary  ditch,  more  especially  wh  Te  the  weight  of  evidence  shows 
that  the  ditch  could  have  been  cleaned  without  cutting  the  trees  and 
shrubs. — Gill.  J. — Bain  vs.  Monteithy  R.  J.  Q.,  2  C.  S.,  p.  337. 

984.  Des  fenetres  pratiqu6es  dans  un  mur  non  mitoyen  joignant 
imm^diatement  Th^ritage  d'autrui,  doivent  Stre  garnies  de  chassis 
scell^s,  et  il  he  suffib  pas  que  ces  chstssis  soient  tout  simplement  clones. 
— C.  R — Cadorette  vs.  St.  Germain,  R.  J.  Q.,  4  C.  S.,  p.  136. 

980.  Que  bien  qu'un  voisin  n'ait  pas  le  droit  de  pratiquer  des 
vues  dans  son  mur,  du  cot^  de  son  voisin,  en  dedans  de  la  distance 
voulue  par  la  loi,  neanmoins,  celui  qui  souffre  et  tolere  cette  servitude 
sans  se  plaindre,  ni  protester,  durant  plusieurs  ann^es,  ne  sera  pas  regu 
ensuite  k  r^clamer  des  dommages,  si  ce  n  est  une  somme  nominate, 
pour  violation  du  droit,  que,  dans  Tespece,  la  cour  a  fix6  k  $5. — ^Tel- 
LIER,  J. —  Langevin  dit  Lacroix  vs.  Bourbonnais,  M.  L.  R,  6  S.  C,  p. 
317. 

989.  The  distance  between  a  sloping  roof  and  the  line  of  the 
neighbour's  land  must  be  sufficient  to  permit  the  snow  and  rain  from 
the  roof  to  fall  upon  the  owner's  land  ;  and  it  must  be  provided  with 
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gutters  and  snow  guards,  if  necessary  to  prevent  rain  and  snow  from 
falling  from  it  upon  the  neighbour's  land. — Davidson,  J. — Povrier  vs. 
Lemoine,  R.  J.  Q.,  3  C.  S.,  p.  469. 

549.  1.  Decision  number  6,  noted  at  this  article  {MavnvUle  vb, 
Legault)  is  also  reported  in  the  19  R.  L,  p.  604. 

2.  A  road  established  and  used  from  time  immemorial  by  a  num- 
ber of  owners  of  contiguous  farms  to  reach  and  work  them,  is  different 
from  an  ordinary  servitude  of  passage  and  does  not  fall  under  the 
rule  of  C.  C.  549  respecting  th  •  proof  of  servitude  by  title. — Andrews, 
J. — Perron  vs.  blouin,  16  Q.  L.  R,  p.  91. 

3.  Qu'un  fonds  ne  pent  6tre  consid6r6  comme  enclave,  s  il  existe 
sur  ce  fonds  un  chemin  pour  communiquer  k  la  voie  publique,  m^me 
alors  que  ce  chemin,  pour  etre  parfaitement  convenable,  requiert  cer- 
tains travaux  d'am^lioration. — De  Lorimier,  J. — Archambavlt  vs. 
Labelle.  34  L.  C.  J.,  p.  320. 

4.  Que  la  difBculte  d'exploitation  ne  donne  pas  au  locataire  droit 
d'obtenir  une  extension  au  passage  stipule.  Que  Tindemnit^  dfte  au 
propri^taire  du  fonds  sur  lequel  est  pris  le  passage,  auquel  a  droit  le 
propri^taire  du  terrain  en^lav^,  doit  etre  un  prix  une  fois  pay6  et  non 
une  rente  annuelle.  Qu'il  ne  pent  etre  accorde  au  demandeur  une 
plus  grande  etendue  que  celle  qu*il  requiert  par  son  action.  Qu'apres 
Vacquisition  d'un  passage  d'une  largeur  determinee,  le  proprietaire  du 
terrain  enclav6  n'en  pent  retenir  un  plus  large  qu'en  alleguant  etprou- 
vant  qu'ila  chang^  son  exploitation  du  terrain  enclave  et  que  le  pas- 
sage acquis  n'estplus  suffisant  pourcette  nouvelle  exploitation. — C.  R. 
— Larue  vs.  Belleville,  14  L.  N.,  p.  225. 

5.  Le  proprietaire  d'un  enclave  ne  pent  prendre  le  terrain  pour 
un  passage,  ou  pour  1  elargissement  d*un  passage  existant,  sur  un 
immeuble  voisin,  que  lorsqu'il  nc  pent  le  prendre  chez  lui,  ou  lorsque 
le  coftt  des  travaux  k  faire  pour  le  prendre  ainsi  chez  lui,  exc&de  de 
beaucoup  Tindemnite  qull  aurait  k  payer  au  voisin  sur  le  terrain 
duquel  il  le  prendrait.  Le  proprietaire  du  fonds  servant  sur  lequel 
le  terrain  n^cessaire  pour  un  passage,  ou  pour  Telargissement  d'un 
passage  existant,  est  pris,  pent  exiger  que  Tindemnite  soit  d'une 
sonnne  d  argent  une  fois  pay6e  et  ne  pent  6tre  forc^  d'axjcepter  une 
annuity  pour  en  tenir  lieu. — C.  R. — Lai^ue  vs.  Bellerive,  17  Q.  L.  R, 
p.  154. 
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943.  Que  la  construction  dun  chcmin  de  fer  h>  travers  }ine  pro- 
pri6t^,  n'a  pas  TefFet  d'enclaver  la  partie  du  terrain  qui  se  trouve  en 
dehors  de  la  ligno  du  chemin  de  fer,  et  qui  ne  pent  communiquer  &  la 
voie  publique  qu'en  passant  sur  ce  cheuiin  de  fer,  et  que  le  propri6- 
taire  de  cette  terre,  qui  vend  la  partie  qui  se  trouve  en  dehors  du  che- 
min de  fer,  est  tenu  de  fouhiir  un  passage  sur  la  partie  qui  se  trouve 
entre  la  voie  publique  et  le  chemin  de  fer,  pour  Tusage  de  la  partie 
vendua — C.  R — Hamel  vs.  DanaereaUy  21  R  L.,  p.  229. 

S45.  Que  TActe  ,44-45  Vict.,ch.  6,  qui  exige  Tenregistrement  des 
titres  errant  les  servitudes  discontinues  et  non  apparentes,  pour  leur 
conservation  vis-&-vis  des  tiers,  ne  s  applique  pas  h,  un  droit  de  passage 
apparent. — Casault,  3,--Diroche  vs.  Gagne,  21  R  L,p.  66  ;  17  Q.  L 
R,  p.  1. 

2.  See  also  case  of  Matthews  vs.  Bergevin  dit  Lapierre,  noted  in 
this  Supplement  at  article  2116. 

3.  A  clause  in  a  deed  of  sale,  by  which  the  purchaser  of  a  portion 
of  an  immovable  obliges  himself  towards  his  vendor,  who  retains  the 
rest  of  the  land,  to  do  a  particular  thing,  as,  for  example,  to  erect  a 
fence  on  the  part  acquired  by  him,  near  the  river  which  separates 
their  respective  portions,  does  not  constitute  a  servitude  on  the 
purchaser's  property,  but  merely  imposes  on  the  purchaser  a  personal 
obligation  to  construct  a  fence. — DoHERTV,  J. — McGivaig  vs.  ChSnier, 
R  J.  Q.,  3  C.  S.  p.  107. 

94T  1.  Que  cette  stipulation — "  se  reserve  le  vendeur,  le  droit  de 
"  pacage  d'une  vache  sur  la  dite  terre  sa  vie  durante  " — constitue  un 
droit  r6el  de  servitude,  jvus  in  re.  Que  de  ce  droit  resulte,  non  pas 
Taction  en  dommages-interets  contre  I'h^ritier  de  Tacheteur,  mais  bien 
Taction  r^elle-confessoire,  contre  le  detenteur  de  Timmeuble  affects  de 
telle  servitude. — Ouimet,  J. — Sauriol  vs.  Sauriol,  16  R  L.,  p.  638. 

2.  Que  la  stipulation  d  entretenir  toute  la  largeur  du  chemin  avec 
fosses  et  clotures  par  Tacqu6reur  d'une  terre  vis  k- vis  celle  du  vendeur, 
est  une  servitude  ri^ellc  qui  s*attache  k  Timmeuble  de  Tacqu6reur. — 
Privy  Council. — DoriDn  <k  Seminaire  de  St  Sulpice,  5  App.  Cas.,  p. 
362 ;  16  Q.  L.  R,  p.  246 ;  2  Q.  L.  D..  p.  703. 

See  also  cases  noted  at  C.  C.  562. 

(MS.  1.  Qu'nn  droit  de  passage  est  rendu  apparent  par  Texis- 
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tence  d'une  porte  dans  la  cidture  qui  s^pare  les  deux  f  onds  dominant 
et  servant. — Cabault,  J. — Derocke  ve.  Ougn^,  21  R  L.,  p.  66 ;  17  L. 
Q.  Ll  R.,  p.  1. 

2.  Un  tuyau,  pos6  dans  la  terre  pour  conduir^  Teau,  lorsqu'il  est 
reconvert  de  terre,  et,  surtout,  le  9  avril,  alors  que  la  terre  est  recou- 
verte  de  neige,  ^tant  non  apparent,  la  servitude  qui  pourrait  exister  k 
son  sujet,  est,  aussi,  k  ce  moment,  non  apparent  Quand  bien  mSme 
une  servitude  a  6t&  apparente  ant^rieurement,  si  elle  ne  Test  pas  au 
temps  de  la  vente  et  n  a  pas  6t6  d^clar^e  a  Tacheteur,  celui-ci  aura 
Taction  en  diminution  du  prix  et  en  dommages. — CiMON,  J. — Lebd  vs. 
Bdlanger,  R.  J.  Q.,  2  C.  S.,  p.  331. 

3.  By  deed  of  sale,  dated  2nd  April  1860,  the  vendor  of  cadastral 
lot  No.  369,  in  the  parish  of  Ste.  Marguerite  de  Blairfindie,  district  of 
Iberville,  reserved  for  himself,  as  owner  of  lot  370,  a  carriage  road,  to 
be  kept  open  and  in  order  by  the  vendee.  The  Respondent,  Ferdais, 
as  assignee  of  the  owner  of  lot  370,  continued  to  enjoy  the  use  of  the 
said  carriage  road,  which  was  sufficiently  indicated  by  an  open  road, 
until  1887,  when  he  was  prevented  by  Appellant,  Cully,  from  using 
the  said  road.  C.  had  purchased  the  lot  369,  from  McD.,  Inter- 
venant,  without  any  mention  of  any  servitude  and  the  original  title 
deed  creating  the  servitude  was  not  registered  within  the  delay  pres- 
cribed by  44  and  45  Vict.  c.  16,  ss.  5  and  6.  In  an  action  confeasoire, 
brought  by  F.  against  C,  the  latter  filed  a  dilatory  exception  to  enable 
him  to  call  McD.  in  warranty  and,  McD.  having  intervened,  pleaded  to 
the  action.  C.  never  pleaded  tq  the  merits  of  the  action.  The  judge 
who  tried  the  case  dismissed  McD.'s  intervention  and  maintained  the 
action.  This  judgment  was  affirmed  by  the  Court  of  Queen's  Bench. 
On  appeal  to  the  Supr  'me  Court  of  Canada. — Held,  affirming  the 
judgment  of  the  Court  below,  that  the  deed  created  an  apparent 
servitude,  (which  need  not  be  registered),  and  that  there  was  sufficient 
evidence  of  an  open  road  having  been  used  by  F.  and  his  predecessors 
in  title  as  owners  of  lot  No.  370  to  maintain  his  action  confeaaoire. 
Held,  also,  that  although  it  w^ould  appear  by  the  procedure  in  the  case 
that  McD.  and  C.  had  been  irregularly  condemned  jointly  to  pay  the 
amount  of  the  judgment,  yet  as  McD.  had  pleaded  to  the  merits  of  the 
action  and  had  taken  up  fait  et  cause  for  C,  with  his  knowledge,  and 
both  Courts  had  held  them  jointly  liable,  this  Court  would  not 
interfere  in  such  a  matter  of  practice  and  procedure. — Supreme 
Court — McDonald  vs.  Ferdais,  22  S.  C.  R.,  p.  260. 
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(M9.  1.  No  servitude  can  be  established  except  by  title.  QyiXBre 
most  the  title  be  a  written  one  ?  Semble  that  the  word  "  title"  as 
used  here,  does  not  mean  exclusively  a  written  title, but  that,  if  a  party 
were  to  allege  that  he  had  verbally  bought  a  right  of  servitude,  he 
would  be  permitted  to  prove  his  allegation  by  legal  testimony,  e.  g,, 
by  his  adversary's  oath,  and,  having  done  so,  he  would  have  proved 
his  •*  title  "  to  the  servitude. — C.  R — Rodrigue  vs.  Roy,  15  Q.  L  R.,p. 
116. 

The  above  case  was  carried  to  the  Court  of  Appeals  where  it  was 
held  as  follows : 

Qu'un  propri^taire  qui,  avec  le  consentement  de  son  voisin,  fait 
passer  sur  le  terrain  de  ce  dernier,  un  aqueduc  pour  conduire  Teau 
d'une  rivifere  k  sa  propri6t^,  a  droit  d  obtenir  un  titre  k  cctte  servi- 
tude, quand  mSme  il  n'y  aurait  pas  entente  sur  Ic  prix  du  terrain  et 
des  dommages  que  le  voisin  pent  r^clamer. — Q.  B. — Roy  &  Rodrigue, 
18  R.  L.,  p.  391 ;  15  Q.  L.  R,  p.  191. 

2.  Where  the  proprietor  of  a  water  course  raises  the  level  of  the 
water  by  the  construction  of  a  dam,  so  as  to  overflow  the  land  of 
other  riparian  owners,  he  cannot  acquire,  by  possession  or  prescription, 
a  right  or  title  to  the  maintenance  of  the  dam  in  question. — Supreme 
CouKT— Jones  &  Fisher,  13  L.  N.,  p.  217  ;  17  S.  C.  R,  p.  515. 

3.  In  an  action  n^gatoire  servitutis,  respecting  a  road  on  the 
Plaintiff's  property,  the  D^fendant  may  plead  that  the  road  is  one 
used  in  common  from  tinle  immemorial  by  several  contiguous  neigh- 
bors, of  whom  he  is  one,  to  roach  and  work  their  farms,  otherwise 
inaccessible  and  in  proof  of  such  a  plea  oral  testimony  is  admissible.— 
Andrews,  J. — Perron  vs.  Blouin,  16  Q.  L.  B.,  p.  91. 

4.  See  also  case  of  Roy  &  Martineau,  noted  in  this  Supplement 
at  article  525. 

SSI.  The  parties  are  owners  of  adjacent  lots  of  land.  On 
plaintiff's  lot  was  a  carriage  road,  seven  feet  ten  inches  in  width, 
giving  access^to  the  rear  of  the  lot,  and  on  the  line  dividing  the  two 
lots.  The  defendant,  in  rebuilding  the  wall  of  his  house,  which 
previously  was  wholly  upon  his  own  land,  took  nine  inches  from  the 
width  of  the  roadway  for  a  mitoyen  wall.  The  plaintiff  thereupon 
protested,  and  renounced  the  right  of  mitoyennM,  and  brought  the 
present  action  asking  for  the  demolition  of  the  wall,  on  the  ground 
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that  the  adjacent  lot  was  subject  to  a  servitude  in  favor  of  plaintifiTs 
lot  in  respect  of  the  roadway.  The  two  lots  in  question  formed  pai't, 
originally,  of  »  larger  plot  of  ground  belonging  to  one  individual,  whose 
heirs  partitioned  it  into  dve  lots,  which  were  equalized  by  means  of 
sovltea.  The  passage  in  question  was  indicated  on  the  plan  signed  by 
the  petitioners  and  referred  to  in  the  deed  of  partition  as  annexed 
thereto,  but  the  plan  was  not  registered  with  the  deed.  Held,  1.  The 
roadway,  as  it  existed  at  the  date  of  the  partition,  being  wholly  on 
plaintifi*s  land,  and  established  for  its  exclusive  use,  no  servitude  was 
created  in  favor  of  this  lot  on  the  adjoining  lot,  in  respect  of  the 
roadway.  2.  The  indication  of  a  roadway  on  the  plan  referred  to  in 
the  deed  of  partition  could  not  avail  as  the  writing  required  by 
article  551  of  the  Civil  Code,  for  the  creation  of  a  servitude  by  des- 
tination of  the  owner.  3.  Even  if  a  servitude  had  been  thereby 
established,  it  could  have  no  effect  against  the  purchaser  of  the 
adjoining  lot,  unless  the  plan  had  been  registered  with  the  deed. 
4.  Under  the  circumstances,  the  question  of  warranty  between 
co-partitioners  did  not  arise. — Q.  B. — Starr  d;  Leprolion.B^  J.  Q.,3  B,  R, 
p.  1.— Tait,  J.— R  J.  Q.,  1  C.  S.,  p.  1. 

554.  Que  Touvrage  requis  par  une  servitude, — contenue  dans 
la  stipulation  d'entretenir  toute  la  largeur  du  chemin  avec  fosses  et 
cl6tures,  par  Tacquereur  d'une  terre,  vis-Ji-vis  celle  du  vendeur — est 
une  servitude  r6elle  qui  s'attache  a  Timmeuble  de  Facqu^reur  et  pent 
etre  k  la  charge  du  fonds  assujetti,  si  le  titre  le  stipule  ainsi. — Privt 
Council. — Dorion  &  St^minaire  de  St.  Sulpice,  16  Q.  L.  R.,  p.  246  ; 
5  App.  Cas.  p.  362  ;  2  Q.  L.  D.,  p.  703. 

SS7.  1.  Que  Tusufruitier  du  fonds  dominant,  qui  est  trouble  dans 
sa  jouissance  d'une  servitude,  pent,  par  action,  se  bomer  k  demander 
que  celui  qui  le  trouble  soit  condamne  k  reconnaitre  son  droit  de  jouis- 
sance et  k  lui  payer  le  montant  des  dommages  soufferts. — Casault,  J. 
— Diroche  vs.  Gagn^,  21  R.  L.,  p.  67  ;  17  Q  L.  R.,  p.  1. 

2.  Le  propri6taire  du  fonds  servant,  sur  lequel  est  ^tablie  une 
servitude  de  passage,  a  le  droit,  en  cl6turant  ce  fonds,  de  mettre  au 
passage  une  barrifere  qui  ouvre  et  ferme  facilement. — C.  R — Royer 
vs.  Lachance,  16  Q.  L.  R.,  p.  179. 

3.  Que  le  propri6taire  d'un  terrain,  sur  lequel  il  y  a  une  servitude 
de  passage,  pent  faire  k  son  terrain  tons  les  changements  qull  juge 
it  propos,  sans  obstruer,  en  aucune   mani^re,  le  passage. — C.  R. — 

Martineau  vs.  Martineau,  21  R.  L.  p.  367. 
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4.  Qae  le  propri6taire  d'un  droit  de  passage  en  commnn  avec 
d'aatres,  qui  n'est  p^is  proprietaire  du  fonds  du  terrain  sur  lequel  le  ■ 
passage  est  6tabli,  ne  peat  empdeher  les  propri^taires  longeant  ce  droit 
de  passage  de  mettre  des  ouvcrtares  sur  ce  passage,  ces  ouvertures 
n'affcctant,  en  aucune  manifere,  son  droit.  —  Q.  B.  —  Deajardins  Jk 
Robert,  R.  J.  Q.,  1  B.  R.,  p.  286. 

{S5S.  1.  On  the  26th  Mareh,1853,  Q.  L.,  by  deed  of  sale,  granted  to 
P.O. "  a  right  of  passage  through  the  lot  of  land  of  the  said  vendor  front- 
^*  ing  the  public  road  as  well  on  foot  as  with  can  iage/'  and  to  the  charge 
to  the  said  (furchaser  '*  of  keeping  the  gates  of  the  said  passage  shut" 
In  18S2,  M^M..  having  acquired  the  dominant  land,  built  a  coal  oil 
refinery  and  warehouses  thereoa  In  the  course  of  his  trade,  he  had 
several  heavy  carts  making  three  or  four  trips  a  day  through  this  pas- 
sage, leaving  the  gates  open,  and,  in  addition  to  his  own  carts,  most 
of  the  coal  oil  dealers  of  the  City  of  Montreal,  wholesale  and  retail,  were 
supplied  there  with  their  own  carts.  At  th^  time  of  the  grant,  the 
land  was  used  as  agricultural  land.  Held,  affirming  the  judgment  of 
the  Court  of  Queen  s  Bench  (Henry,  J.,  dissenting)  that  the  passage 
could  not  be  used  for  th  purpose  of  a  co  il  refinery  and  trade,  as  McM. 
thereby  aggravated  the  servitude  and  rendered  it  more  onerous  to  the 
servient  land  than  it  was  when  the  servitude  was  established. — 
Supreme  Court. — McMillan  &  Hedge,  14  S.  C.  R,  p.  736. 

2.  Que  le  vendeur,  avec  garantie,  est  bien  fond6  k  se  pourvoir, 
contre  le  proprietaire  d'un  terrain  voisin  de  Timmeuble  vendu,  pour 
le  contraindre  k  lainser  exercer  sur  son  terrain,  par  I'acqu^reur,  un 
droit  de  servitude  existant  en  faveur  du  terrain  vendu. — OuiMET,  J. — 
Bonin  vs.  Lapointe,  33  L.  C.  J.,  p.  215. 

962.  1.  Que  le  droit  de  passage  6tant  une  servitude  discontinue, 
la  prescription  de  trente  ans,  par  le  non  usage  d'icelle,  ne  commence  k 
courir  que  du  jour  oii  Ton  cesse  d*en  jouir.  —  Ouimet,  J.  —  Bonin  vs. 
Lapointe,  33  L.  C.  J.,  p.  215. 

2.  That  a  servitude  of  a  right  of  way,  or  passage,  may  be  validly 
established  by  the  deed  of  partition  of  property  between  the  heirs  or 
legatees  entitled  to  such  property.  All  that  is  necessary  to  meet  the 
requirements  of  the  law,  as  to  the  nature,  extent,  and  situation  of  a  ser- 
vitude, is  that  the  terms  of  the  deed  establishing  it  be  sufficiently  clear 
to  disclose  the  nature  of  the  servitude,  and  the  property  that  is  to  bear 
aad  that  which  is  to  profit  by  the  servitude,  and  to  enable  its  extent  to 
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be  fixed  ;  and,  as  regards  the  servitude  of  a  right  of  a  way,  or  passage, 
the  choice  and  ase  of  a  situation  for  such  way  or  passage  may  supple- 
ment an  exact  or  definite  description  and  fix  the  extent  thereof. 
Although  the  owner  of  the  land  to  which  it  is  due  may  have  ceased 
to  exercise  it,  it  may  be  revived  at  any  tim^,  until  extinguished  by 
non-user  during  thirty  years  ;  and,  until  such  extinction,  an  action  by 
the  proprietor  of  the  land  which  owes  it,  praying  that  it  be  declared 
that  no  servitude  exists,  will  be  dismissed.  So,  where  it  was  declared 
and  stipulated,  in  a  deed  of  partition,  that  a  right  would  exist,  in 
favor  of  one  property,  to  communicate  thereto,  by  a  passage  sufficient 
for  that  purpose,  to  be  taken  on  the  adjoining  property,  and,  from  the 
date  of  the  partition  until  the  expropri  ition  and  demolition  of  the 
houses  on  the  properties,  a  passage  existed  and  was  used,  through  a 
gateway  about  nine  feet  wide  and  eight  feet  high,  it  was  h»4d  that  a 
servitude  was  validly  and  sufficiently  established,  and  could  not  be 
declared  extinct,  although,  after  the  expropriation,  the  owner  of  the 
property  to  which  it  was  due  erected  his  buildings  in  such  a  manner 
that  he  could  no  longer  exercise  the  servitude. —  WuRTELE,  J. — 
Brunei  vs.  Rastovly  M.  L.  R,  7  S.  C,  p.  179. 

S07.  Qu'un  bail  ordinaire  pent  etre  fait  pour  plus  de  neuf  ans, 
sans  constituer  un  bail  emphyt6otique. — Mathieu,  J. — Oreat  North 
Western  Telegraph  Co,,  vs,  Montreal  Telegraph  Co,,  17  R  L.,  p.  203  ; 
M.  L.  R,  6  S.  C,  p.  68.— ^Supreme  Court.— 20  S.  C.  R,  p.  170. 

2.  Que  le  bail  d'un  immeuble,  fait  pour  dix  ans,  moyennant  une 
rente  annuelle  et  k  la  charge  pour  le  preneur  d*y  faire  des  ameliora- 
tions, est  un  bail  emphyt^otique. — Q.  B — Eraser  &  Brv/nette,  19  R  L., 
p.  306. 

3.  Un  bail  par  lequel  il  est  convenu  que  le  preneur  ne  pent  pas 
sous-louer  sans  le  consenrement  du  bailleur,  qu'il  ne  durera  que  tant 
que  le  preneur  occupera  Timmeuble  lui-meme,  et  qu'il  ne  pourra  cons- 
truire  des  b&tisses  que  sur  une  partie  indiqu6e  de  Timmeuble,  n'est  pas 
un  bail  emphyteotique,  mais  un  simple  bail  k  loyer,  qui  ne  donne  pas 
au  locataire  quality  ou  titre  pour  porter  une  action  confessoire.  L'em- 
phyt^ote  ne  pent  demander  T^largissement  d  un  passage  stipul6  dans 
son  bail  que  lorsqu'il  a  change,  depuis  la  passation  de  ce  dernier,  I'ex- 
ploitation  du  fonds  bai116  et  que  la  nouvelle  exploitation  exige  cet 
eiargissemeut. — C.  R — Larue  vs.  Bellerive,  17  Q.  L  R,  p.  154. 

S89.  That  the  ownership  conveyed  by  an  emphyteutic  lease 
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may  be  restricted),  the  lessor  having  the  right  to  reserve  the  privilege 
of  mining  on  the  property  leased.  Where  a  lessee,  under  an 
emphyteutic  lease,  commits  waste  on  the  immovable  leased,  which 
diminishes  its  value,  but  not  to  an  extent  sufficient  to  justify  the 
resiliation  of  the  lease,  the  lessor  is  entitled  to  ask  that  the  lessee  be 
enjoined  to  cease  from  further  act^  of  waste,  and  to  restore  the  im^ 
movable  to  its  former  condition. — Wurtele,  J. — Gojffin  vs.  Qtuinn,  14 
L.  N.,  p.  306. 

SVH.  See  the  case  of  Coffin  vs.  Quinn,  noted  in  this  Supplement 
at  article  569. 

0 

tiH7,  Que  le  droit  exclusif  de  chasse  et  de  p@che  accorde  dans  la 
concession  d'une  seigneurie  faite  en  1688,  na  pas  &t6  aboli  par 
Top^ration  de  Tacte  seigneurial  de  1854.  Que  les  propri6taires 
riverains  ont  le  droit  exclusif  de  pecher  dans  une  rivi&re,  qui  n'est  que 
fiottable  k  biiches  perdaes,  vis-k-vis  leur  propri6t6  et  jusqu'au  millieu 
d'icelle  riviere,  la  pdche  constituant  un  profit  k  prendre  qui  apparte- 
nait  au  propri^taire  riverain.  (C.  C.  400,  424.)  Que  le  d^partement  de 
la  marine  et  des  pScheries  du  Canada  ne  pent  accorder  des  droits  de 
pSche  sur  une  telle  riviere,  et  le  gouvernement  de  la  Province  de 
Quebec  ne  peut,  non  plus,  octroyer  des  licences  k  cette  fin. — Pelletier, 
J. — LeboiUiUier  vs.  Hogan,  17  R  L.,  p.  463. 

SS9.  Le  propri6taire  du  vaisseau  qui  a  op6r6  le  sauvetage  ne 
peut  poursuivre  en  son  nom  seul  que  pour  la  part  du  dit  sauvetage 
qui  lui  serait  due,  et  s'il  n'all^gue  pas  en  quoi  consiste  cette  part,  etne 
fait  pas  connaitre  les  noms  et  domiciles  des  autres  int^ress^s,  savoir, 
le  capitaine  et  T^quipage,  son  action  sera  renvoy^e,  sur  exception  k  la 
forme. — RouTHiER,  J. — Chahot  vs.  Quebec  Steamship  Co.,  R.  J.  Q.,  2 
a  S,  p.  481. 

II90.  Am^vdment. — Article  590  should  read  as  follows ; — 

"  SOO.  Whatever  relates  to  wrecked  ships  and  their  cargo,  the 
articles  and  fragments  coming  from  them,  the  mode  oF  disposing  of 
them  and  of  the  price  they  bring,  and  the  right  of  salvage,  is  spe- 
cially regulated  by  the  Federal  statute  respecting  wrecks,  casualities 
and  salvage."— C.  C,  590  ;  R.  S.  C,  c.  81  ;  R.  S.  Q.,  art.  6231. 

991.  As  to  grass  growing  on  certain  beaches,  and  cattle  straying 
thereon. — See  Vol.  II.  p.  593. 
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SOS.  Amev4^l/ment — Article  592  should  read  as  follows : — 

"  S92.  Things  found  in  or  upon  the  river  St.  Lawrence,  or  the 
navigable  portions  of  its  tributaries,  or  upon  the  banks  thereof,  must 
be  advertised  and  disposed  of  in  the  manner  provided  by  special 
laws."— a  C,  592  ;  36  V.,  C,  c.  55,  s.  38  ;  R  S.  Q..  art  6232. 

S94.  As  to  sale  of  goods  in  the  possession  of  wharfingers — See 
Vol.  II,  p.  595.  . 

Sfl6.  The  obligation  to  furnish  aliment  being  founded  on 
relationship,  and  the  nature. of  the  obligation  not  being  changed  by 
the  fact  that  a  judgment  has  been  rendered  against  the  debtor  to 
enforce  its  fulfilment,  the  obligation  is  not  transmitted  to  the  heirs, 
or  legal  represent  itives,  of  the  person  subject  to  it ;  nor  does  such 
obligation,  even  when  established  by  judgment  against  him  before  his 
death,  constitute  a  charge  on  his  estate. — Q.  B.— Turner  <b  Mrdligan^ 
R  J.  Q .  3  B.  R.  p.  523.— Davidson,  J— R  J.  Q.,  4  C.  S.,  p.  117. 

0O4.  Art  601  C.  C,  which  declares  that  (in  the  absence  of 
determining  circumstances)  where,  of  two  persons  who  perish  by  one 
and  the  same  accident,  one  is  between  fifteen  and  sixty  and  the  other 
is  over  60  years  of  age,  the  former  is  presumed  to  have  survived,  is 
limited  in  its  application  to  abintestate  successions  where  several 
persons  are  respectively  called  to  the  succession  of  each  other.  In 
the  present  case,  the  depositions  taken  at  the  inquest,  and  other  proof, 
establishing  that  the  husband,  while  mentally  deranged,  was  in 
possession  of  a  razor ;  that  he  engaged  in  a  struggle  with  members 
of  the  family  ;  that  he  was  seen  hacking  at  his  throat  with  a  razor  ; 
that  their  dwelling  took  fire  a  few  minutes  after,  and  was  consumed, 
and  that  the  bones  of  a  woman  were  found  among  the  dihria  of  the 
bed  occupied  by  his  wife,  were  sufficient  to  create  the  presumption 
that  the  wife  was  killed  by  her  husband  and  predeceased  him. — C.  R 
—Bushy  vs.  Ford,  R  J.  Q.,  3  C.  S.,  p.  270. 

023.  Que  la  representation  en  ligne  collat6rale  ne  s'^tend  pas 
aux  petits  neveux. — C.  R — Forbes  vs.  Btims,  21  R  L.,  p.  203. — 
Jette,  J.— 21  R  L.,  p.  163. 

637.  Le  lieutenant  gouverneur  de  la  province  en  conseil  pent 
c^er  a  un  tiers  les  hiens  d'une  succession  en  d^sh^rence,  soit  k  litre 
gratuit,  soit  k  titre  onereux,  et  il  avait  ce  pouvoir  avant  la  passation 
de  Tacte  48  Vict  ch.  10. — Cimon,  J. — Queen  vs.  Garon,  16  Q.  L.  R, 
p.  328. 
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04S.  1.  Where  the  heir  is  a  minor,  the  expiration  of  three  months 
and  forty  days  without  renunciation,  from  the  time  when  the 
succession  devolved,  does  not  create  any  presumption  of  acceptance. — 
Davidson,  J. — Larocque  vs.  Daignault,  R.  J.  Q.,  5  C  S.  p.  206. 

2.  A  d^faut  d'acceptation  ou  de  repudiation  d*une  succession  par 
le  tatour,  de  la  maniere  prevue  k  Tarticle  331  du  code  civil,  le  mineur 
est  cense  accepter  sous  b6n6dce  d^invent^iire^  ]1  est  alors  dans  le  cas 
de  rh^ritier  majear,  dans  les  d^Iais  pour  faire  inventaire  et  d61ib6rer, 
avec  cette  difference  que  celui-ci,  une  fois  les  d^Iais  expires,  .s'ils  ne 
renonce  pas,  est  pr6suiu6  h^ritier  pur  et  simple,  tandis  que  le  mineur 
n'est  jamais  censiS,  h^riter  que  sous  ben(^fice  d'iaventaire.  II  pent  etre 
cependant  condatine  en  qnalit^  d'h6ritier  b^neHci'aire  dans  une  action 
oil  il  est  poursuivi  comme  hiritier  pur  et  simple. — Casault,  J. — 
Lemieux  vs.  Navlin,  R.  J.  Q.,  6  C.'S.,*V.  405;  "    -  •    •  -      . 


•45.  1.  Une  succession  ne  pent  pas  rester  en  susp9n<^  jasqu'k  ce 
que  rh6ritier  le  plus  proche,  msme  lorsqu'il  est  mineur,.  Tait  acceptee  ; 
tant  qu'il  ne  Ta  pas  r6pudi6e,  cet  h^ritier  exclut  les  autres,  et  c*est 
contre  lui  que  les  cr6anciers  de  la  succession  doi  vent  porter  les  actions 
qu'ils  ont  pour  la  conservation  de  leurs  droits. — Casault,  J. — Lemieux 
V8.  NavXin,  R.  J.  Q.,  6  C.  S.,  p.  405. 

2.  La  partie  qu'alle^ue  acceptation  d*une  succession  par  la  partie 
adverse,  n'est  pas  tenue  de  d^noncer  par  sa  declaration  les  actes  qui 
eonstitucnt  cette  acceptation. — Loranqer,  J. — Trenholme  vs.  Mitchdl* 
K  J.  Q.,  7  C.  S.,  p.  226. 

050.  a.  This  article,  relating  to  letters  of  verification  of  ab 
intestat  successions,  was  added  by  the  R.  S.  Q.,  and  is  noted  in  full  in 
Vol.  1,  p.  737. 

061.  Where  the  jieir  is  a  minor,  the  expiration  of  three  months 
and  forty  days  without  renunciation,  from  the  time  when  the  succes- 
sion devolved,  does  not  create  any  presumption  of  acceptance. — 
Davidson,  J. — Larocque  vs.  Daignault,  R.  J.  Q.,  5  C.  S.  p.  206. 

066.  Que  d^s  le  lendemain  de  la  mort  du  testateur,  son  creancier 
a  le  droit  d'assigner  le  legataire  universel,  et  telle  assignation  est 
valide  k  toutes  fins  quelconques. — CiMON,  J. — Mass4  vs.  Lain6,  R.  J. 
<J.,  2  C.  S.,  p.  269. 

tt^M.  Que  la  reclamation  par  la  Couronne  de  la  succession  d'une 
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personne  condamn^e  k  la  peine  capitale  empfiche  que  cette  succession 
puisse  etre  consid^ree  comme  vacante. — DeLobimieb,  J. — Dunphy  vs. 
TurcoUe,  18  R  L.,  p.  236. 

2.  Lorsqu'un  individu,  domicilii  et  r^sidant  k  T^tranger,  oh  11  est 
d6c6d£,  laisse  des  bieos  dans  la  province  de  Qa6bec,  et  qae  personne 
ne  se  pr^nte  pour  recueillir  ces  biens  et  qu'il  n'a  pas  d'h^ritier  conna, 
alors  sa  succession,  quant  k  ses  biens,  sera  r6put6e  vacante,  et,  sur 
demande  d'un  cr^ncier,  il  sera  nomm6,  suivant  nos  lois,  un  curateur 
k  cette  succession  vacante  quant  k  ces  biens. — Simon,  J. — Ddchesne  V9. 
Beaulieu,  R  J.  Q.,  6  C.  S.,  p.  8. 

•S9.  I.  Decision  number  3,  noted  j^iitlkis:^ti&cl^^(Muir  A  Muir), 
is  also  reported  in  the  \9  R  Ifi,*;  2Sf§. •• : :'^  /  •*•. '  "• ' 

2.*QtfeV]es*h&fii^^^s*%rig6es  par  une  soci6t6  en  nom  coUectif,  sur 
un  fonds  appartenant  k  un  des  membres  de  cette  soci6t6,  appartien- 
nent,  apr^  la  dissolution  de  la  soci6t6,  k  tons  les  membres  de  cette 
80ci6t6  et  non  an  propri6taire  seul  du  Fonds  et  peuvent  etre  licit^s  k  la 
poursuite  d'un  des  membres  de  la  ci-devant  society — Q.  B. — Sangater 
A  Hood,  18  R  L.,  p.  40 ;   M.  L.  R,  5  Q.  B.,  p/384. 

3.  Joint  use  of  a  thing,  where  one  of  the  parties  enjoys  the  use 
of  a  thing  under  a  title  obliging  him  to  pay  an  annual  sum  for  such 
ase,  cannot  confer  a  right  of  co  ownership,  however  long  s  ich  joint 
use  may  have  lasted. — Q.  B. — ArchambavZt  dk  Povtraa,  M.  L.  B.,  6Q 
B.,  p.  167. 

4.  Qu'un  co-propri6taire  par  indivis  a  droit  de  saisir,  par  vote  de 
saisie  conservatoire,  des  meubles  que  son  co-propri^taire  a  commenc6 
k  vendre  et  que  le  compte  de  tutelle  que  lo  d6fendeur  doit  rendre  k  la 
demanderesse  ne  pent  empScher  cette  demi^re  de  demander  le 
partage  des  meubles  et  d'accompagner  cette-  demande  de  mesures 
conservatoires. — Paonuelo,  J. — Evans  va,  Evans,  M.  L.  R,  5  S.  C. 
p.  414. 

5.  Qu'il  n'y  a  pas  lieu  a  Taction  en  partage  quand  une  succession 
se  compose  d'argents,  dettes  et  cr6ances,  la  division  se  faisant  alors 
par  le  fait  seul  de  la  loi  entre  les  repr6sentants  du  de  cujus. — CiMON, 
J.—McVey  vs.  McVey,  19  R  L.,  p.  136. 

6.  Qu'une  cr^ance  qui  ^hoit  k  plusieurs  h^ritiers,  par  la  mort  du 
cr^ancier,  est  divisible  entre  eux  et  que  chacun  pent,  sans  qu'il  scit 
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n^cessaire  de.  faire  le  partage  de  toute  la  succession,  rtelamer  sa  part 
de  la  cr^nce,  mais  qu'il  n'en  est  pas  ainsi  des  debentures,  qui  sont 
physiquement  indivisibles,  et  que  chaque  h^ritier  ne  pent  r^clamer 
nne  proportion  des  debenture**  6j;ales  k  cello  de  sa  part  dans  la  succes- 
sion.— WuRTELE,  J. — Baxter  vs.  Robb,  19  R.  L.,  p.  367. 

7.  Que  la  construction  d*un  aqueduc,  par  diflKrents  propri^taires, 
pour  Tusage  coramun  de  leurs  propri6t6s  respectives,  ne  constitue  pas 
une  society  ordinaire  entre  eux,  qui  puisse  6tre  dissoute  par  la  volonti 
de  Tun  d'eux  et  que,  si  Tun  de  ces  propri6taires  abandonne  sa  pro- 
priety, il  ne  pourra  demander  le  partage,  ou  la  licitation,  de  cet  aque- 
duc.—Q.  B.—Midion  &  Bousquet,  19  R.  L,  p.  504 ;  M.  L.  R.,  6  Q.  B., 
p.  337. 

8.  That  art.  689,  C.  C,  which  provides  that  a  partition  may  be 
deferred  during  a  limited  time,  if  there  be  any  reason  of  utility  which 
justifies  the  delay,  expresses  the  law  as  it  was  before  the  CJode.  2.  That, 
where  a  testator  bequeathed  his  whole  estate  to  trustees  to  pay  an  an- 
nuity to  his  wife  and  the  remainder  of  the  revenues  to  divide  and  pay 
to  the  whole  of  his  children,  or  their  lawful  issue  per  stirpes,  and  direct- 
ed that  the  immoveables  in  his  estate  should  be  divided  at  the  majority 
of  his  j^oungest  grandchild,  there  were  sufficient  '•  reasons  of  utility  " 
justifying  the  delay,  and  the  testators  directions  would  be  respected 
by  the  Court.  That,  as  the  legacy  was  universal  and  per  stirpes, 
grandchildren  born  after  the  testator'^  death  were  clearly  included  in 
the  terms  of  the  bequest,  and  an  action  for  partition  brought  when 
all  the  grandchildren  bom  in  the  testator's  lifetime  were  of  age,  but 
before  the  majority  of  some  of  the  after-bom  grandchildren,  was  pre- 
mature.— Taschereau,  J. — Miiir  vs.  Mtii/r,  M.  L.  R.,  7  S.  C,  p.  2^9. 

9.  The  right  to  seize  the  undivided  share  of  an  immovable  is  sub- 
ject to  the  power  of  the  court  to  stay  such  seizure  and  the  proceed- 
ings thereon,  until  a  pending  suit  for  the  licitation  of  the  immovable 
be  determined,  and  an  order  to  that  effect  will  be  made  after  hearing 
on  the  merits  of  an  opposition  to  annul  the  seizure  by  the  co-owners 
of  the  defendant,  in  which  they  allege  that  the  action  for  licitation  is 
brought  and  that  it  is  doubtful  whether  the  defendant,  in  consequence 
of  the  amount  already  taken  out  of  the  estate  by  him,  is  entitled  to 
any  share  in  the  immovable,  or  in  the  proceeds  thereof.  '  The  conclu- 
sions to  quash  the  seizure  comprehend  a  demand  for  and,  in  the  ab- 
sence of  a  demurrer,  they  warrant  the  granting  of,  such  an  order  to 
stay,  but  the  court  will  reserve  to  pronounce  on  the  validity  of  the 


104  Consolidated  Supplement  No.  L—Arts.  609-736. 

seizare  and  on  the  costs  after  the  licitation  is  disposed. — Andrews,  J. 
— Orenier  vs.  Young,  R  J.  Q.,  6  C.  S.,  p.  496. 

10.  A  petitory  action  lies  bj*-  the  owner  of  an  undivided  share  of 
an  immoveable  to  enforce  his  ri^ht,  without  the  necessity  of  institut- 
ing an  action  for  partition. — Davidson,  J. — Pngi  vs.  McLennan^  R.  J. 
Q.,  7  C.  S ,  p.  368. 

699.  Que  Th^ritier  qui  se  porte  adjudicataire  d'effets  mobiliers 
appartenant  a  une  succession,  ne  pent,  avant  le  partage,  compenser  le 
montant  du  prix  de  ces  eifets  avec  ce  qui  pent  lui  revenir  dans  cette 
succession,  et  que  chacun  do  ses  co*h6ritiers  pent  exiger,  avant  le 
partage,  le  paiement  de  ieur  part  respective  dans  le  prix  de  cette 
adjudication. — C.  R. — H4mond  vs.  M&nard,  16  R  L.,  p.  472  ;  32  L.  C. 
J.,  p.  256. 

710.  When  a  coheir  has  assigned  his  share  iQ  a  succession 
before  partition,  any  other  coheir  may  claim  such  share,  upon  reim- 
bursing the  purchaser  thereof  the  price  of  such  assignment  and  'such 
claim  is  imprescriptible  so  long  as  the  partition  has  not  taken  place. 
(Art  710  C.  C.)  A  sale  by  a  curator  of  the  assets  of  an  insolvent,  even 
though  authorized  by  a  judge,  which  includes  an  undivided  share  of  a 
succession  of  which  there  has  b^en  no  partition,  does  not  deprive  the 
oth^r  co-heirs  of  their  right  to  exercise,  by  direct  action,  against  the 
purchaser  thereof  the  rpirait  siiccessoral  of  such  undivided  hereditary 
righti.  The  heir  exercising  the  retrait  successor  d  is  only  bound  to 
reimburse  the  price  pai  I  by  the  original  purchaser  and  not  bound,  in 
his  action,  to  tender  the  moneys  paid  by  the  purchaser. — Supremb 
Coum.— Baxter  <k  PhiUips,  23  S.  C.  R.  p.  317.— C.  R— R  J.  Q..  4 
C.  S.,  p.  151. 

723.  Que  le  legataire  particulier  n'est  pas  tenu,  envers  le  lega- 
taire  universal,  de  faire  rapport  des  donations  entrevifs  qui  lui  au- 
raient  6te  faites  par  le  de  cujtis.  — Mathieu,  J. — Lyman  vs.  Holden, 
18  R  L.,  p.  4. 

73S.  1.  Que  si,  en  principe,  lenfant  naturel  n'a  pas  de  recours 
personnel  pour  dette  alimentaire  contre  lea  parents  de  son  per ',  on  de 
sa  mfere,  ce  droit  ne  pent  lui  etre  ni6  contre  son  pfere  msme  et  contre 
sa  m^re  vivante  et  qu*au  d^c^s  de  ceux-ci  il  forme  une  dette  de  lenr 
succession  que  Tenfant  est  fornix  k  r^clamer  de  preference  k  tout 
16gataire  ou  h^ritier. — C.  R — MUler  vs.  Lepitre,  33  L.  C.  J.,  p.  280 ;  15 
R  L.,  p.  254 ;  M.  L.  R,  5  S.  C,  p.  346. 
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2.  Que  la  demande  de  paiement  exig6e  par  la  loi  uue  fois  faite> 
est  snffiiuitd  et  n'a  pas  besoin  d'etre  faite  de  noaveau,  apr^s  le  dec^ 
da  d^biteur,  k  son  legataire  universel. — Champagne,  D.  M. — Graham 
V8.  Chant igny,  13  L.  N.,  p.  347. 

3.  Univer-^al  legatees  may  be  sued  for  a  debt  of  the  succession, 
though  executors  be  appointed  bjr  the  will  of  the  deceased  and  have 
accepted  ofBce  and  entered  into  possession  of  the  estate.  The  univer- 
sal legatees  have  a  right  to  call  upon  the  testamentary  executors  to 
pay  the  debt  on  their  behalf,  but  they  are  not  entitled  to  the 
suspension  of  the  proceedings  against  them  to  permit  thein  to  exercise 
their  recourse  against  the  test»xinentaiy  executors. — WuRTELE,  J. — 
Bourassa  va,  Bourassa,  M.  L.  R.,  7  S.  C,  p.  1. 

4.  Where  several  heirs  leave  it  to  one  of  them  to  liquidate  the 
debts  of  the  succession  to  the  best  advantage,  the  other  heirs 
nevertheless  remain  liable  to  contribute  to  the  payment  of  the  debts 
and  charges,  each  in  proportion  to  his  share  in  the  succession. — 
Davidson,  J. — Trwteaxi  v.  Fahny,  R.  J.  Q.,  2  C.  S.,  p.  449. 

5.  Le  repr^sentant  de  la  partie  d6c6d6e  pent  s'inscrire  en  revision 
sans,  au  pr^alable,  reprendre  Tinstance. — C.  R. —  Varin  vs.  GtuSrin^ 
R  J.  Q.,  3  C.  S.,  p.  30. 

7S6.  Que  lorsque,  par  testament,  une  personne  laisse  tons  ses 
biens  k  un  tiJ^i-commissaire,  avec,  entr'autres  obligations,  celle  de  les 
diviser  on  de  les  leguer.  quand  bon  lui  semblera.  k  ses  enfants,  savoir, 
eeux  du  testateur,  ou  k Tun  deux,  par  parts  ^gales  ou  in6gales,  le fidei- 
eommissaire  devant  avoir  en  attendant  la  jouissance  et  la  saisine  de 
ees  biens,  les  cr6anciers  de  la  succession  n  ont  pas  d'action  contre  les 
faturs  h6ritiers,  enfaits  da  testateur,  aussi  loncrtemps  que  les  biens 
n'ont  pas  6t6  partages  ou  l^gu6s  par  le  fidei-coramissaire. — Davidson, 
J. — Martin  dit  Ladoucenr  V8.  Lionels,  M.  L.  R.,  6  S.  C,  p.  189. 

743.  Que  la  separation  des  patrimoines  constitue  un  privilege 
sur  tons  les  biens  du  d^funt,  mais  n  a  pas  Teffet  d  empecher  le  l^ga- 
taire  universel,  non  plus  que  le  legatiire  particulier,  d*une  chose 
certaine  et  d^termin^e,  d  etre  mis  en  possession  du  legs.  Que  Texercice 
de  ce  privilege  doit  se  faire  de  la  meme  manifere  que  lexercice  de  tons 
les  privileges  reconnus  par  notre  droit.  La  separation  des  patrimoines 
n'a  pas,  sous  notre  droit,  Tetfet  d  envoyer  les  cr^anciers  du  d6funt  en 
possession  de  ses  biens,  comme  cela  avait  lieu  sous  le  droit  romain^ 
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mais  qu  elle  ne  constitue  qu'un  privil^;]'e  analogue  ^  celui  consacr^  par 
C.  C.  1899  en  faveur  du  cr^anc'er  d'une  soci6t6  sur  lea  biens  de  cette 
demi^re. — Mathieu,  J. — ArchciwhavtU  vs.  Viger,  18  R.  L.,  p.  349  and 
359. 

T46.  La  vente  par  un  co-propri6taire  par  indivis,  k  son  co- 
propri^taire,  de  sa  part  indivise,  n'a  pas  les  effets  du  partage  et  pariant, 
Thypoth^ue  consentic  par  le  vendeur  continue  de  graver  la  part 
vendue,  malgr^  cette  vente. — C.  R. — Varin  vs.  Ou6rin,  R.  J.  Q.,  3  0. 
S.,  p.  30. 

T47.  Conform^ment  aux  articles  746  et  747  du  Code  Civil  : 
Que  Tacte  de  cession  par  Tun  des  h6ritiers,  aux  defendeurs,  de  sa  part 
des  biens  dependant  de  la  succession,  bien  que  quali66  de  vente,  avait 
eu  seulement  pourob.'etde  Faire  cesser Imdivisionet  n'etait qu'un par- 
tage detinitif  entre  cet  h6ritier  et  les  defendeurs,  lesquels  6taicnt  cen- 
sus avoir  succ^d^  directement  k  leur  p^re.  dans  ce  tiers  indivia — 
Bourgeois,  J.—Citd  de  Trois-RivUres  vs.  Rcbuim,  1  R.  de  J.,  p.  339. 

749.  Les  defendeurs,  grev^s  de  substitution  en  vertu  du  testa- 
ment de  leur  pire,  ont  fait  un  partage  provisoire  des  biens  substitn^s^ 
avec  Tentente  que  ce  partage  cesserait  k  la  mort  du  premier  d'entre 
les  grev6s.  Le  demandeur  A.  B.  Tun  des  grev6s,  a  refu  en  part^ige 
certains  immeubles  qui,  depuis  sa  mise  en  possession,  ont  6ti  tax^s  par 
la  ville  pour  certaines  ameliorations,  en  particulier  Teiargissemant  de 
la  rue  St-Bonaventure  et  Tetablissement  du  carr^  Dominion.  Le 
demandeur  poursuit  ses  eo-leo:ataires  pour  leur  r6clamt^r  leur  part  et 
portion  de  ces  d^penses  extra.  Seul  le  d^fendeur,  F.  B.,  a  plaids,  les 
autres  defendeurs  s'en  rapportant  k  la  justice,  ainsi  que  le  curateur  k 
la  substitution,  J.  G.  Les  ameliorations  ont  ete  faites  apr^s  le  partage 
provisoire.  JugS^  que  ces  taxes  en  question  sont  des  charges  extraor- 
dinaires  non  prevues  par  Tacte  de  partage  et  que  ce  serait  rompre 
Tegalite  etablie  par  la  sentence  arbitrale  que  de  laisser  ces  taxes 
speciales  k  la  charge  unique  du  demandeur. — Tellier,  J. — Benoit  vs, 
Benoit,  33  L.  C.  J.,  p.  237. 

755.  1.  In  estimating  the  value  of  the  yearly  charges  imposed  on 
the  donee  in  a  deed  ot  gift  of  all  the  donor's  property,  to  determine 
whether  it  is  a  universal  gift,  or  an  onerous  transfer,  equivalent  to  a 
sale,  account  must  be  taken  of  the  yearly  revenues  of  the  property 
given. — C  R. — GaupU  vs.  Letellier,  15  Q.  L  R.,  p.  120. 
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2.  See  also  case  of  Turriff  &  Quebec  Central  Ry.,  noted  in  this 
Supplement,  at  article  776,  decision  number  4. 

757.  Decision  number  2,  noted  a^nst  this  article,  was  carried  to 
appeal,  where  the  judgment  on  the  merits  was  confirmed,  but  that 
portion  of  the  judgment  noted  here  was  reversed,  it  being  held 
that  :— 

1.  The  don  Tnutuel  cCtbsufruit  between  future  consorts  by  their 
contract  of  marriage,  in  favor  of  the  survivor,  is  subject  to  registra- 
tion.— Q.  6. — MarcheesauLt  &  Durand,  M.  L.  R.,  5  Q.  B.  p.  364 ;  34  L- 
C.  J.,  p.  206. 

2.  A  marriage  contract,  containing  appointment  of  heirs,  must  be 
registered,  in  the  same  manner  as  a  will,  within  six  months  after  the 
death  of  the  person  making  the  appointment — Wurtele,  J. — M.  L. 
R,  7  S.  C  p.  107. 

3.*  For  a  case  re  don  mutupl, — see  MartihdcUe  &  Powers,  noted  in 
this  Supplement  at  articles  1013  and  1257.  • 

ySH,  1.  Where  d  promissory  note  is  made  without  any  conside- 
ration received  by  the  maker,  and  is  handed  to  the  payee,  with  the 
understanding  that  the  payee  shall  not  exact  payment  during  the. 
lifetime  of  the  maker,  the  gift  falls  within  the  prohibition  of  Art. 
758,  C.  C,  which  declares  that  a  gift  made  so  as  to  take  effect  only 
after  death,  which  is  not  valid  as  a  will,  or  as  permitted  in  a  contract 
of  marriage,  is  void. — Doherty,  J. — Darling  vs.  Blakely,  R.  J.  Q.,  6 
C.  S.,  p.  621. 

2.  See  also  case  of  Lacombe  vs.  Malettey  noted  in  this  Supplement 
at  article  778. 

7ftO.  Erratum.  The  name  of  the  Plaintiff  in  decision  number  3, 
noted  at  this  article,  is  Kimpton, — not  Kingston. 

Decision  nwmber  S,  noted  at  this  article,  is  also  reported  as  fol- 
lows: 

1.  Que  la  liberty  de  conscience  est  un  principe  fondamental  de 
notre  legislation  coloniale  et  de  notrc  droit  civil,  et  est,  par  consequent, 
d'ordre  publia  Qu'en  vertu  de  ce  principe,  une  condition  mise  dans 
an  testament  errant  une  substitution  en  faveur  des  enfants  du  testa- 
teur,  que  ceax-12k  seuls  qui  professeront  la  religion  protestante  pour- 
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ront  recueillir,  est  nulle  coinme  contraire  k  Tordre  public. — Mathieu, 
J. — Kimpton  va,  Canadian  Pacific  My,,  M.  L.  R.,  4  S.  C,  p.  338w 

2.  Que  Tusufruit  peut*6tre  saisi  et  venda  pour  le  paiement  de^ 
taxes  municipales  impos^es  sur  un  imineuble  detenu  au  moyen  d'un 
titre  portant  la  clause  d'insaisissabilit^. — Q.  B. — Oareau  &  CitS  de 
MontrM,  32  L.  C.  J.,  p.  306. 

3.  Qu'une  pension  qui  nest  pas  constitute  k  titre  purement 
gratuite,  mais  pour  certaines  considerations  exprim^s  k  Tacte  de 
constitution,  est  sai&Wable. — C.  R — VignauU  ve  Bone,  19  B.  L., 
p.  185. 

4.  Que  Tusufruitier  pent  aligner,  par  anticipation,  un  usuFruit  k 
lui  donn6  par  acte  entrevifs,  pour  iui  servir  d'aliments  et  pour  Stre 
employ^  et  affects  k  sa  nourriture  et  entretien  et  k  la  nourrtture^ 
Tentretien  et  >'6Jacation  da  ses  enFants  et  est  declare  insaisissable, 
et  qu'il  pent  en  recevoir  les  revenus  par  anticipation. — Q.  B. — PerMlier 
dit  Lachapelle  &  Brunei,  19  R.  L.,  p.  523. — Tellier,  J. — M.  L.  R,  4 
S.  d,  p.  455. 

6.  A  condition  of  a  will,  by  which  the  Plaintiff  was  to  have  a 
share  in  the  revenue  of  the  testators  estate  in  the  event  of  her 
becoming  a  widow  "  or  of  her  obtaining  a  separation  of  bed  and  board 
"  from  her  husband,  so  that  he  can  have  no  control  over  her  property/' 
though  not  an  impossible  condition,  is  ona  contrary  to  good  morals, 
within  the  meaning  of  C.  C.  760  and  the  Plaintiff  was  entitled  to  the 
share  as  thouifh  the  condition  were  not  written. — Davidson,  J. — 
V/eUter  V8,  Kelly,  M.  L.  R,  7  S.  C,  p.  25. 

6.  A  provisional  alimentary  allowance,  granted  by  the  Court  to 
the  wiFe,  during  the  pendency  of  her  suit  a^jfainst  her  husband  for 
B&paration  de  corps  et  de  hiens,  is  an  "  alimentary  debt,  "  within  the 
meaning  oF  C.  C.  P.,  558  ;  and  an  al.-mentary  allowance  payable  to  her 
husband,  under  ^he  will  oF  his  father,  may  b^  seized  therefor,  though 
declared  insaisissahle  by  the  will. — C.  R — PerravZt  vs.  Masson, 
M.  L.  R,  7  S.  C,  p.  120. 

7.  Conform^ment  Ji  la  jurisprudence  consacr^e  par  les  decisions 
destribunaux  dans  les  censes  de  Vigneault  vs.  Bone,  et  Lachapelle 
vs.  Brunei,  la  prohibition  d*ali6ner  la  chose  donn6e  par  une  donation 
on6reuse  et  nulle. — C.  R — Oenier  vs.  Kerr,  R.  J.  Q.,  3  C.  S.,  p.  409. 
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8.  La  clause  d'un  testament,  stipulant  que  le  legs  fait  k  un  l^gataire 
aerait  nul.si  la  m^re  du  ]6gatairu  faisait  auciine  r^c!am>ition  contre  la 
succession  da  testateur  ou  contestait  le  testament,  est  16<rale  ct  doit 
^tre  exteat^e.  —  Jette,  J.  —  McNaniee  vs.  Tdrault,  R.  J.  Q.,  4  C.  S., 
p.  203. 

7A8.  The  makinj^  oF  a  reduction  in  the  rate  of  interest  payable 
on  a  hypothecary  claim,  is  not  a  niere  act  connected  with  the  ad- 
ministration of  her  property  which  a  wife,  separate  as  to  property, 
may  do  alone,  without  the  authorization  of  her  husband,  but  is,  in 
reality,  a  donation,  which  is  null  and  void  unless  the  husband  becomes 
a  party,  or  give*  his  consent  in  writing  (C.  C.  177). — Q.  B. — Hart  S 
Joseph,  M.  L,  R,  6  Q.  B.,  p.  301  ;   20  B.  L.,  p.  515  and  p.  550. 

773.  Que  la  donation  entrevifs  de  biens  meubles  appartenant  k 
autrui,  quoique  nul  vis-k-vis  du  propri^taire,  est  bonne  et  valable 
<K>ntre  le  donateur,  si,  par  la  suite,  ce  dernier  devient  Th^ritier  du 
propri^taire. —  Tellieb,  J. —  Bourher  &  Bosquet,  M.  L.  R.,  5  S.  C, 
p.  11. 

77A.  1.  A  gift  of  a  right  of  servitude  must  be  made  in  notarial 
form. — C.  R. — Rodrigue  vs,  Roy,  15  Q.  L.  R.,  p.  116. 

2.  The  decision  in  the  above  case  was  reversed  in  appeal.  (For 
decisions  of  both  Courts  see  article  549  in  this  Supplement).  —  Q.  B. 
—Roy  vs.  Rodi-igm,  15  Q.  L.  R,  p.  191 ;  18  R  L.,  p.  391. 

3.  A  promise  of  a  gift  of  real  property,  without  legal  considera- 
tion, made  verbally,  is  null  ;  but  wh^n  the  promisee  entered  into 
possession  of  the  land,  in  pursuance  of  the  promise,  it  was  sufficient  to 
make  him  a  possessor  in  good  faith  and  therefore  entitled  to  the 
value  of  his  improvement^^,  it'  proceedings  were  taken  to  evict  hin). — 
C  R — Montgomery  vs.  McKenzie,  M.  L  R,  6  S.  C,  p.  469. 

4.  L'alienation  d'un  immeuble,  pour  un  usage  particulier,  qui  doit 
procjrer  un  avantage  mat^iel  au  propri^taire  qui  aliene,  quoique 
faite  pour  un  prix  nominal,  n'est  pas  une  donation  sujette  aux 
formality  de  1  art.  776  C.  C,  mais  un  contrat  synallagm  itique,  do  ut 

Jacias. — Q.  B. — Tarriff  <k  Cie.  du,  Chemin  de  fer  Quebec  Central, 
R  J.  Q.,  2  B.  R,  p.  559. 

5.  A  verbal  proposition,  made  by  the  owner  of  a  farm,  at  a 
meeting  of  the  municipal  council,  to  cede  gratuitously  to  the  corpora- 
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tion  the  land  reqaired  for  the  openm<?  of  a  road,  and  the  passing  by  the 
council  of  a  resohition  accepting  such  offer  and  naming  delegates  to 
visit  and  report  upon  the  locality,  will  not  justify  the  corporation  in 
taking  possession  of  the  land,  without  previous  compliance  with  the 
formalities  essentially  necessary  to  give  a  title  by  expropriation. 
Such  a  proposition,  or  offer,  may  be  withdrawn  at  any  time  prior 
to  its  formal  acceptance  by  by-law.  —  Andrews,  J.  —  CoU  v.  La  Cor- 
poration  de  Notre- Daine  de  la  Victoire,  R.  J.  Q..  5  C.  S.,  p.  480. 

6.  Feu  James  McCready,  qui  6tait  possesseur  d'une  grande 
fortune,  s'^tait  engage  verbalement  de  payer  k  la  femme  de  son  frere, 
la  demanderesse,  sa  vie  durant,  une  pensioa  alimentaire  de  $200  par 
annee,  dans  le  but  de  I'emp^cher  de  tenir  une  maison  de  pension, 
et  parce  qu'il  avait  promis  k  son  fr^re  mourant  de  pourvoir  aux 
besoins  de  la  demanderesse.  Pendant  sa  vie,  McCready  a  servi 
r^guli^rement  cette  rente  k  la  demanderese,  et  des  entries  dans  ses 
livres,  faites  d'aprfes  ses  ordres,  constataient  ces  paiements.  En 
mourant,  McCready  a  fait  des  legs  considerables,  pour  des  fins  de 
charite,  mais  n  a  rien  laiss6  k  la  demanderesse. — JtvoS,  infirmant  le 
jugement  de  la  cour  sup6rieure,  Tellier,  J.,  : — Que  dans  les  circons- 
tances  de  la  cause  et  vu  T^bat  de  fortune  de  McCready,  la  promesse 
faite  k  la  demanderesse  ne  consbituait  qu'une  simple  obligation,  ayant 
une  cause  legale,  et  qu'on  ne  saurait  y  vo.r  une  donation  ass  ijettie 
aux  formes  de  I'article  776  du  Code  Civil. — C.  R. — ScariLan  vs.  Smith, 
R.  J.  Q.,  6  C.  S.,  p.  58. 

77^.  Le  30  mai  1865,  Jean  Baptiste  Lacombe  donna  k  son 
petit  tils,  Pierre  Lalonde,  qui  habitait  avec  lui  la  mSme  maison  et 
n'avait  aucuns  biens,  les  immeubles  sur  lesquels  ils  demeuraient 
et  qu'ils  cultivaient  ensemble,  ainsi  que  tons  les  animaux,  ustensiles 
d'agriculture,  meubles  de  menage  et  autres  eff^^ts  mobiliers  qui  appar- 
tiendraient  au  donateur  au  jour  et  heare  de  son  d6c^s  et  qui  se  trou- 
veraient  sur  les  dits  immeubles  et  leurs  dependances.  La  donation  , 
fut  faite  k  charge  de  substitution,  le  donateur  se  rdservant  Tusu- 
fruit  des  meubles  et  le  doaataire  ne  devant  en  prendre  possession 
qu'au  d6c^s  da  donateur.  II  fut  cependant  stipul6  que  le  donateur 
pourrait  abandonner  sa  jouissance  en  ^change  d'une  rente  viagere 
fix^e  k  Tacte,  ce  qui  fut  fait  le  4  fevrier  1870,  par  un  acte  de  cession 
des  meubles  en  question  decrits  k  lactc  de  cession.  Jug^ :  Que 
comme  il  faut  avant  tout,  dans  une  donation,  comme  dans  un  t  sta* 
ment,  tenir  compte  de  I'intention  du  disposant,  laquelle  pent  s'inferer 
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de  Tensemble  de  Tacte,  de  la  nature  et  de  la  destination  des  choses  don- 
n6es,  des  circonstanccs  particulieres  de  la  vie  da  disposant  ainsi  que 
des  liens  de  parents  qui  I'unissaient  au  donataire,  on  ne  saurait  regar- 
der  la  donation  en  question,  malgre  les  tennes  impropres  dont  le 
notaire  s  est  aervi,  comme  une  donation  de  biens  futurs,  mais  comme 
one  donation  de  meubles  actuels  servant  k  Texploitation  des  immeu- 
bles  donnas,  et  k  Tusage  en  commun  du  donateur  et  du  donataire, 
dont  le  donateur  s'est  r6serv^  TusuEruit,  sauf  k  en  faire  Tabandon  par 
la  suite  au  donataire  s'il  le  jugeait  apropos. — Loranger,  J. — Lacombe 
vs.  MaUette,  R  J.  Q.,  5  C.  S.,  p.  193. 

TS4.  1.  The  decision  noted  at  this  article  (Dupuis  vs.  Rieutord) 
is  also  reported  in  the  18  B.  L.,  p.  625. 

2.  Qu'il  n  appert  pas,  par  la  preuve  faite  en  cette  cause,  qu'au 
moment  oil  la  donation  a  6i&  faite  il  existait  une  dette  due  au  contes- 
tant; que  cette  preuve  ne  d^coule  pas  de  la  production  au  dossier 
d'un  cautionnement  donn^  au  contestant,  s'il  n  est  pas  etabli  que  lors 
de  la  donation  la  dette  existait. — Q.  B. — Marion  &  Postmaster 
Oeneral,  34  L.  C.  J.,  p.  32  ;  M.  L.  B.,  6  Q.  B.,  p.  175. 

7S7.  L  appelant  avait  remis  aux  intim^s,  comme  fiduciaires,  la 
somme  de  $  .0,000,  dont  ils  s'engag^rent  k  payer  Tint^r^t  k  sa  f emme 
k  titre  de  pension  alimentaire.  Dans  Facte  errant  cette  pension  ali- 
mentaire  se  trouvait  la  clause  suivante  :  "  At  the  death  of  the  said 
•*  party  of  the  second  part,  (la  femme  de  Tappelant)  the  capital  sum  of 
■  $20,000  shall  revert  to  and  become  the  property  of  the  said  four  child- 
ren, or  the  survivors  of  them,  share  and  share  alike,  accordin jjf  to  law, 
payable  to  them  on  their  respectively  attaining  the  age  of  majority, 
"  and  should  the  said  party  of  the  second  part  die  before  the  said 
*'  children,  or  any  of  them,  attain  such  age  of  majority,  then  and  in 
that  case  the  revenues  of  the  said  capital  sum  of  $20,000  or  the 
proportion  thereof  of  such  minors  as  have  not  attained  the  age  of 
majority,  shall  be  payable  to  the  said  party  of  the  first  part  (lappel- 
ant)  until  they  shall  have  so  attained  said  period  of  majority.  But 
"  in  case  the  said  party  of  the  second  part  survive  the  said  party  of 
**  the  first  part,  it  is  agreed  that  the  said  payment  of  said  trust  shall 
*'  cease,  and  that  the  said  party  of  the  second  part  shall  be  entitled  to 
*'  claim  the  sum  stipulated  in  her  contract  of  marriage,  namely, 
**  $1,500  per  annum,  unless  she  prefer  the  present  payments  in  lieu 
**  th»freof,  and  that  she  shall  not  be  entitled  to  both  sums."  Jv/jd, 
infirmant  le  jugement  de  la  cour  sup^rieure  : —  Que  la  clause  en 
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<)uestion  n^  constitue  ni  une  donation  ni  une  substitution  en  faveur 
des  enfants,  Tappelant  ne  s'6tant  pas  desaisi  cie  la  dite  somme  da 
jour  de  la  passation  de  Tacte  en  question  et  les  intim^s  n'en  6tant  pas 
devenus  proprietaires  k  la  charge  de  la  rendre,  mais  6tant  seulement 
charges  de  ladministrer.  —  Qu aucune  des  parties  k  Tacte  n'ayant 
accepts  cette  disposition  au  nom  des  enfanta,  elle  pouvait  6tre  vala- 
blement  revoquie  par  lappelant. — Q.  B. — ^mitfi  Jk  Davis,  R.  J.  Q.,  2 
B.  R.,  p.  109. 

7^9.  See  case  of  Smith  &  Davis,  noted  in  this  Supplement  at 
article  787. 

T97.  A  universal  donee  is  liable  for  debts  incurred  by  the  donor 
before  the  gift,  but  contingent  upon  an  event  to  happen  subsequently 
to  it — C.  R. — Ooupil  t»a.  Letellier,  15  Q.  L.  R.,  p.  120. 

803.  See  cases  noted  at  C.  C.  1034. 

HOi.  Under  the  Act  14-15  Vict,  ch.  93,  s.  4,  the  registration  of 
a  donation  has  the  same  affect  as  the  insinuation  thereof  under  the 
law  previously  in  force,  even  as  to  donations  registered  previous  to 
the  passing  of  the  Act  and  not  insinuated  ;  consequently,  the  want  of 
insinuation  cannot  be  invoked  against  a  donation  contained  in  a 
marriage  contract,  passed  in  1842,  which  was  duly  registered  during 
the  lifetime  of  the  donor,  but  not  insinuated. — WURTELE,  J. — Pari 
V8.  Allan,  M.  L.  R.,  7  S.  C,  p.  107. 

S06.  1.  Que  toutes  les  donations  entrevifs  doivent  §tre  enrf^gis- 
tr6es,  sauf  celles  except6es  par  les  articles  807  et  808  C.  C,  et  sauf 
aussi  les  donations  on^reuses  dont  les  charges  sont  tellement  consid^- 
rabies  qu*elles  rendent  la  donation  ^quipolente  k  la  vente  ;  le  dona- 
taire  payant  ce  qu'on  lui  vend,  sous  forme  de  don,  doit  etre  prot^g6, 
autant  quun  acheteur  dc  bon  foi  le  serait,  sous  les  mSmes  circons- 
tancea — DeLorimier,  J. — Leclaire  vs.  Landry,  19  R.  L,p. 343. 

2.  Que  la  d6ch6ance  resultant  du  d6faut  d'enregistrement,  pro- 
nonc6e  par  cet  article,  est  de  droit  6troit  et  ne  s'appliquequ'aux  dona- 
tions gratuites  et  remun6ratoires. — Q.  B. —  Wilson  &  Lacoste,  20  R. 
L.,  p.  285  ;  M.  L  R.,  6  Q.  B.,  p.  316. 

The  decision  in  the  above  case  was  confirmed  by  the  Supreme 
Court,  which  held  as  follows  : 

The  parties  to  a  gift  trUer  vivos  of  certain  real  estate,  with 
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warranty  by  the  donor,  did  not  register  it,  but,  by  a  subsequent  deed, 
which  was  registered,  changed  its  nature  from  an  apparently  gratuitous 
donation  to  a  deed  of  giving  in  payment  {dation  en  paiement).  In 
an  action  brought  by  the  testamentary  executors  of  the  donor  to  set 
aside  the  donation  for  want  oi  registration:  Held,  affirming  the 
judgment  of  the  Court  below,  that  the  forfeiture  uu'ier  art.  806  C.  C, 
resulting  from  neglect  to  register,  appli'^s  only  to  gratuitous  donations, 
and,  as  the  deed  in  this  case  was,  in  eflVct,  the  giving  of  a  thing  in 
payment  {dation  en  paiement)  with  warranty,  which  under  art  1592 
is  equivalent  to  sale,  the  testamentary  executors  of  the  donor  had  no 
rights  of  action  against  the  donee  based  on  the  absence  of  registration 
of  the  original  deed  of  gift  inter  vivos. — Supreme  Court. — Lacoate 
&  WHson,  20  S.  C.  R.,  p.  218. 

3.  L'enr6gistrement  tardif  d'une  donation  par  contrat  de  mariage, 
alors  que  le  mari  est  devenu  insolvable,  est  nul. — Q  R. — In  re  Bus- 
aiire  Jb  Proulx  ilk  Bilodeau,  R.  J.  Q.,  7  C.  S.,  p.  274. — Ouimet,  J.  —  1 
R.  de  J.,  p.  58. 

SOT.  1.  The  don  inutriel  d'usufi*vbit  between  future  consorts,  by 
their  contract  of  marriage,  in  favor  of  the  survivor,  is  subject  to 
registration. — Q.  B. — Marchesaault  &  Durand,  M.  L.  R,  5  Q.  B.,  p. 
364.— C.  R.— 16  R.  L.,  p.  193  ;  34  L.  C.  J.,  p.  205. 

2.  Qu'une  donation  par  contrat  de  mariage  en  faveur  de  la 
future  Spouse,  pour  lui  tenir  lieu  de  douaire,  stipul^e  par  le  futur 
^poux,  doit  6tre  presum6e  f rauduleuse,  k  Tegard  des  cr^anciers  actuels 
et  posterieurs  de  ce  dernier,  si  telle  gratuity,  ajout^e  k  la  masss  de  ses 
autres  dettes,  a  eu  pour  effet  de  le  rendre  insolvable  ;  Que  telle 
donation,  quoique  stipul^e  au  contrat  de  mariage  ''  pour  remplacer  ou 
"  tenir  lieu  de  tout  douaire,  "  doit  etre  enr^gistr^e  pour  valoir  a  Ten- 
contre  des  cr^anciers  du  mari. — Ouimet,  J. — Bussiires  &  Prowlx  & 
BUodeau,  1  R.  de  J.,  p.  58.— C.  R— R.  J.  Q..  7  C.  S.,  p.  274. 

SOS.  1.  Que  la  donation  de  meubles  de  menage,  faite  dans  un 
contrat  de  mariage,  par  le  futur  ^poux  k  la  future  Spouse,  doit  etre 
enregistr^e  pour  valoir  a  lencontre  do^  tiers,  s'il  n'y  a  pas  eu  tradition 
rfeUe  et  possession  publique  par  le  donataire. — Davidson,  J. — 
Mcintosh  vs.  Reiplinger,  20  R.  L.,  p.  131 ;  M.  L.  R,  7  S.  C,  p.  456. 

2.  Uopposant,qui  demande  ladistraction  de  certains  effets  mobiliers 

d'une  saisie  pratiquee  sur  eux,  pour  le  motif  que  ces  effets  lui  ont  ^t^ 

donn^  par  donation  entre-vifs,  et  qui  n'allegue  pas  que  la  donation 
8 
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ait  ^t^  enr6gistr6e,  ou  qu'il  ait  eu  tradition  r^elle  et  possession  publique 
des  dits  effets,  sera  deboat6  de  son  opposition  sur  r^ponse  en  droit — 
Mathieu,  J. — Wilson  v&  Larin,  R  J.  Q.  7  C.  S.,  p.  229. 

818.  1.  Where  a  donation  entrevife  is  made  in  consideration  of 
and  subject  to  the  charcre  that  the  donee  shall  contribute  to  the 
support  of  the  donor  according  to  the  terms  of  the  deed  of  donation 
and  the  donee  violates  such  terms  and  specially  where  the  donee  ill- 
treats  and  shows  ingratitude  towards  such  donor,  the  Court  will 
revoke  such  donation. — Q.  B. — Dean  <fe  Drew,  32  L.  C.  J.,  p.  310. 

2.  Le  d^Tendcur  ^tait  poursuivi  par  les  demandeurs,  scs  p^re  et 
m&re,  aux  fins  de  faire  r^voquer,  pour  cause  d'ingratitude,  une  donation 
d'immeubles  qu'ils  lui  avaient  consentie  pen  aupa«*avant.  II  fut 
prouv6  que  le  d^fendeur  avait  assailli  son  p^re  en  T^treignant  au 
collet,  le  renversant  violemment  par  terre,  et  le  mena<;ant,  lui  et  sa 
mhre,  de  leur  casser,  ou  tordre  le  cou.  II  fut,  en  outre,  etabli  que  le 
d^lendeur,  entr'autres  injures  graves,  avait  dit  k  ses  pfere  et  mhre,  en 
presence  de  plusieurs  membres  de  leur  famille  :  "  Vous  mangez  k  ma 
"  table  comme  deux  cochons,  "  ajoutant  de  plus  k  son  phro  :  "  Regar- 
"'  dez  le  visage  qu'il  a,  il  a  le  visage  comme  un  cochon,  "  et  traitant  sa 
mere  de  "  vieille  truie.  '* — Jug6  : — Que  les  actes  d'ingratitude  prouv6s 
^taient  sufHsants  en  loi  pour  motiver  la  revocation  de  la  'donation,  que 
les  deinandeurs  avaient  faite  au  defendeur.  Que  Taction  en  revoca- 
tion pour  cause  (Fingratitude  a  pour  objet  principal  la  vengeance  d*une 
injure  et  que  I'interet  p^cuniaire  n'y  est  qu'accessoire. — OuiMET,  J. — 
Goumoyer  vs.  Coumoyer,  R  J.  Q.,  5  C.  S.,  p.  312. 

H23,  1.  Qu  une  donation  faite  par  contrat  de  mariage  par  un 
mari  k  son  Spouse,  mariee  sous  le  regime  de  la  separation  de  biens, 
"  d'une  somme  do  deux  mille  piastres  qu'elle  prendra  sur  les  biens  les 
**  plas  clairs  du  mari,  soit  au  d^c^s  de  ce  dernier,  ou  qu'il  en  soit 
"  ordonn^  par  la  Cour,  "  n'est  pas  seulement  un  gain  de  survie,  mais 
un  avantage  matrimonial  qui,  par  les  termes  mSmes  du  contrat,  peut 
Stre  r^cLime  du  vivant  raeme  du  mari,  si  les  circonstances  tinanci&res 
de  ce  dernier  justifient  le  tribunal  de  faire  droit  k  la  reclamation  de 
la  fomme. — Taschereau,  J. — Viger  va,  Kent,  16  R  L.,p.  565. 

2.  La  stipulation  dans  un  contrat  de  mariage  par  laquelle  *^  le 
"  futur  epoux  fait  dcmation  entrevifs  k  la  future  Spouse  d'une  somme 
"  de  S4,000,  "  ne  donne  pas  seulement  droit  k  un  gain  de  survie,  mais 
k  un  avantage  matrimonial  qui  peut  Stre  reclame  du  vivant  m§me  du 
mari. — Larue,  J. — Morin  vs.  Bidard,  17  Q.  L.  B.,  p.  30. 
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SSI.  1.  Decision  number  8,  noted  at  this  article  (Muir  &  Mvt,vf) 
is  also  reported  in  the  19  R.  L.,  p.  228. 

2.  A  condition  of  a  will,  by  which  PlaintifT  was  to  have  a  share 
in  the  revenue  of  the  testator  s  estate,  in  the  event  of  her  becoming  a 
widow  <*  or  of  her  obtaining  a  separation  of  bed  and  board  from  her 
*'  husband,  so  that  he  can  have  no  control  over  her  property,  "  though 
not  an  impossible  condition,  is  one  contrary  to  good  morals,  within 
the  meaning  of  C.  C.  760,  and  the  Plaintiff  is  entitled  to  the  share  as 
though  the  condition  were  not  written. — Davidson,  J. —  Webster  vs. 
KeUy,  M.  L.  R.,  7  S.  C,  p.  25. 

3.  The  testator,  aged  66,  and  for  many  years  clerk  of  the  Crown 
and  of  the  Peace,  at  Montreal,  being  seriously  ill  with  rheumatism  and 
Bright  s  disease,  and  being  warned  by  his  physician  to  settle  his 
temporal  affairs,  instructed  his  notary  to  prepare  a  will  in  ac  :ordance 
with  memoranda  written  with  his  own  hand.  He  kept  the  draft 
under  examination  for  several  days,  and  made  a  number  of  alterations. 
The  will  contained  several  bequests,  but  left  the  bulk  of  his  fortune 
to  his  sister  and  her  sons,  defendants.  Recovering  partially  from 
his  illness,  the  testator  lived  21  months  after  the  execution  of  the 
will,  and  during  the  greater  part  of  this  time  attended  his  office,  and 
was  competent  for  the  performance  of  his  duties.  He  also  attended 
as  usual  to  his  private  affairs.  His  sister,  the  defendant,  had  lived 
with  him  for  some  time  before  and  after  the  date  of  the  will,  but  it 
did  not  appear  that  she  had  brought  any  pressure  or  influence  to  bear 
upon  him,  or  that  he  was  not  free  to  alter  the  dispositions  of  the  will, 
if  he  so  desired.  Held  : — That  the  proper  inference  from  these  facts 
was  that  the  will  was  the  expression  cf  the  testator  s  voluntary  wishes, 
and  should  be  maintained. — Davidson,  J. — Schiller  vs.  Schiller,  R  J. 
Q.,  1  C.  S.,  p.  515. 

4.  In  1889  an  action  was  brought  by  G.  H.  H.,  in  his  capacity  of 
curator  to  Mrs.  B.,  an  interdict,  against  A.,  in  order  to  have  a  certain 
deed  of  transfer  made  to  him  by  M  rs.  B.,  his  mother,  set  aside  and 
canc«'lled.  Mrs.  B.  having  died  before  the  case  was  brought  on  to 
trial,  the  Respondent,  M.  B.,  presented  a  petition  for  continuance  of  the 
suit  on  her  behalf,  as  one  of  the  legatees  of  her  mother  under  a  will 
dated  the  l7th  November,  1869.  This  petition  was  contested  by 
A.  B.,  who  based  his  contestation  on  a  will,  dated  the  17th  January^ 
1885,  (the  same  date  as  that  of  the  transfer  attacked  by  the  original 
action^  whereby  the  late  Mrs.  B.,  bequeathed  the  residue  of  all  her 
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property,  &a,  to  her  two  sons.  Upon  the  merits  of  the  contestation 
as  to  the  validity  of  the  will  of  the  I7th  January,  1885. — Held^ 
affirming  the  judgment  of  the  court  below,  that  art.  831,  C.  C.  which 
enacts  that  the  testator  must  bo  of  sound  mind,  does  not  declare  null 
only  the  will  of  an  insane  person,  but  also  the  will  of  all  those  whose 
weakness  of  mind  does  not  allow  them  to  comprehend  the  effect  and 
consequences  of  the  act  which  they  perform.  Heldy  further,  that,  upon 
the  facts  and  evidence  in  the  case,  the  will  of  the  17th  January, 
1885,  was  obtained  by  A.  at  a  time  when  Mrs  B.,  was  suffering  from 
senile  dementia  and  weakness  of  mind,  and  was  under  the  undue  in- 
fluence of  A.  B.,  and  should  be  set  aside. — Supreme  Court. — Bap- 
tist  &  Baptist,  23  S.  C.  R..  p.  37.— Q.  B.— R.  J.  Q.,  1  B.  R.,  p.  447. 

5.  La  clause  par  laquelle  un  p&re  l^gue  k  sa  fille  une  rente  an- 
nuelle  tant  qu'elle  ne  sera  pas  marine  est  legale  et  le  mariage  de  la 
16^ataire  met  fin  k  la  rente  pour  I'avenir. — Mathieu,  J. — WheUin  vs. 
Whelan,  R.  J.  Q.,  3  C.  S.,  p.  442. 

6.  Sur  une  demande  en  nullity  de  testament,  il  n'est  pas  n6- 
cessaire  de  mettre  en  cause  les  l^gataires  particuliers  gratifies  par  ce 
testament. — Q.  B. — Currie  &  Gurrie,  R  J.  Q.,  3  B.  R.,  p.  552. 

7.  Jug6  (confirmant  le  jugement  de  la  cour  sup^rieure  k  Montreal, 
Mathieu,  J. — ): — Pour  dtre  une  cause  de  nullity,  la  suggestion  et  la 
captation  doivent  avoir  le  caractere  de  dol  et  de  fraude  qui  a  pour 
rdsultat  de  tromper  la  volont6  du  testateur  ;  il  ne  pent  y  avoir  capta- 
tion qu'autant  que  les  manoeuvres  qui  ont  6t6  employees  ont  d6ter- 
min6  la  volont6  du  disposant.  Dans  Tespfece,  les  pr^somptions  de 
suggestion  et  de  captation  que  le  demandeur  a  tirees  des  circonstances 
exceptionnelles  de  la  vie  de  la  testatrice  lors  du  testament  et  durant 
les  deux  ann^es  qui  lont  pr6c^de,  disparaissent  devant  la  preuve  que 
la  testatrice  a  dispose  de  ses  biens  avec  la  plus  enti^re  liberty  et  en 
pleine  possession  de  ses  facult^s  mentales. — C.  R. — David  vs.  Dafresne, 
R.  J.  Q.,  7  C.  S.,  p.  328. 

S«tcS.  1.  Qu'une  disposition  dans  un  testament,  par  laquelle  le 
testateur  donne  k  tous  ses  petits  enfants  n^s  et  a  naitre  du  mariage 
de  son  fils,  tous  ses  biens,  pour  etre  s6par6s  entre  eux,par  parts  6gales, 
k  leur  &ge  de  majority,  donne  droit  aux  enfants  n6s  lors  du  d6ces  du 
testateur  d  obtenir,  k  leur  majority,  leur  part  des  biens,  sans  ^gard  aux 
enfants  qui  ne  sont  pas  encore  n6s  au  temps  de  cet  majorite,  les  droits 
de  ces  enfants,  s'ils  en  ont,  ne  pouvant  Stre  que  ceux  d*appel6s  k  une 
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substitution    qui    r6sulterait  de   cette   disposition. —  Mathibu,   J. — 
Deyardins  va.  Bellerose,  17  R.  L.,  p.  56;  M.  L.  R.,  5  S.  C,  p.  91. 

2,  Chief  Justice  Lacoite  discusses  this  article  in  R.  J.  Q.,  4  B.  R., 
p.  17  et  seq. 

S48.  AmendTYient. —  Every  will,  in  authentic  form,  received 
before  two  notaries,  or  one  notary  and  two  witnesses  since  the  coining 
into  force  of  the  Act  44-45  Victoria,  ch.  28,  without  mention  ol*  the 
fact  that  the  testator  has  signed  in  the  presence  of  the  notaries,  or  of 
the  notary  and  the  witnesses  and  with  them,  or  has  declared  that  he 
could  not  do  so,  after  the  same  was  read  to  him,  by  one  of  the  notaries 
in  the  presence  of  the  other,  or  by  the  notary  in  the  presence  of  the 
witnesses,  up  to  the  time  of  the  coming  into  force  of  this  Act,  shall  be 
considered  as  authentic  and  valid,  notwithstanding  the  omission  of  such 
mention,  in  the  same  manner  as  if  such  mention  had  been  made  in 
the  said  deed  ;  provided  always  that  the  formalities,  of  which  mention 
should  have  been  made,  have  been  duly  complied  with.  The  provisions 
of  this  Act  shall  not  affect  pending  cases. — Q. — 57  Vict,  ch.  45.  {Note. 
— ^The  Act  44-45  Vict.,  cap.  28,  was  exactly  similar  to  the  above.) 

Hf%0,  En  1875,  une  dame  Metzler  fit  venir  d*Ottawa  un  de  ses 
neveux,  le  nomnie  John  Jessie  Reeves,  qui  demeura  avec  elle  et  en 
eut  soin  jusqu  a  sa  mort,  arriv^e  en  1878.  Avant  cela,  en  186S,  Mme. 
Mttzler  avait  fait  un  testament  devant  notaires  en  faveur  du  dit  John 
Jessie  Reeves  et  de  deux  autres  de  ses  neveux.  Aprfes  sa  mart.  J.  J. 
Reeves  produisit  au  greffe  et  fit  prouver,  com  me  testament  olographe 
de  Mme.  Metzler,  un  6crit  sans  date  con^u  en  ces  termes  :  *'  Je  donne 
•*  k  mon  neveu  John  J.  Reeves  tout  ce  que  je  possede  pour  avoir 
eu  soin  de  moi.  (Sign6)  M.  E.  V.  R.  Metzler."  Dan:i  la  deposition 
qu'il  fit,  aux  fins  de  la  verification  de  ce  testament,  John  Jessie  Reeves 
affirma  que  tout  cet  6crit  6talt  de  T^criture  de  la  testatrice.  II  fut 
cependant  prouv6  que  les  mots  "  John  J.  Reeves  "  avaient  ^t^  ajout^ 
par  une  main  etrang^re.  mais  que  tout  le  reste  du  testamen^^  6t  lit  de 
r^criture  de  M.ne.  Metzler. — Juge  :  f'infirmant  le  jugement  de  la  cour 
de  premiere  instance,  Baby  et  Boss^,  JJ.,  disaention'ihua)  Que  le  testa- 
ment olographe  en  question  n'6tant  pas  en  entier  de  r^criture  de  la 
testatrice,  les  mots  *'  John  J.  Reeves  "  ayant  ^t^  ajout^s  par  une  main 
^trangere,  le  dit  testament  6tait  nul  et  que  le  testament  devant  notaires, 
de  1863,  seul  6tait  en  vigueur. — Q.  B. — Reeves  Jk  Cameron,  R.  J.  Q.,  2 
B.  R..  p.  232.— Taschereau,  J.— 19  R  L.,  p.  618. 
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851.  The  will  soocj^ht  to  be  set  aside  purported  to  be  executed 
by  the  testator  in  the  English  form,  in  the  presence  of  two  subscrib- 
ing witnesses.  The  will  was  wh  A\y  written  by  the  defendant  N.» 
who  was  the  testator's  religious  adviser  and  was  also  personally 
b(3nefited  by  lin  provisions  (being  appointed  legatee  of  one-half  ^hare 
of  the  estate),  and  it  remained  in  N.*s  possession  until  produced  at 
the  execution  thereof.  The  testator  was  hard  of  hearing  and  was 
seriously  ill  at  the  time.  The  provisions  of  the  will  did  not  agree 
with  his  previously  expressed  intentions.  He  did  not  acknowledge, 
to  one  of  the  witnesses,  that  the  instrument  he  then  signed  was  his 
will,  or  ask  him  to  witness  it  as  such,  cmd  no  acknowle<lgmeut  was 
made  directly  to  the  other  witness.  The  document  executed,  which 
consisted  of  five  pages,  was  not  read,  nor  its  contents  explained,  and 
the  testator  seemed  to  be  uncertain  as  to  what  it  contained  After  it 
was  signed,  it  was  again  taken  possession  of  by  the  defendant,  N.,  and 
retained  by  him  until  after  the  death  of  the  testator,  which  occurred 
three  weeks  subsequently.  Hcjld : — ^The  mere  acknowledgment  by 
the  testator  of  the  signature  to  a  will  is  insufficient:  he  must  acknow- 
ledge, in  the  presence  of  the  two  witnesses,  the  document  he  has 
signed,  and  which  is  then  produced,  as  being  his  will — and,  when  so 
acknowledged,  the  will  must  be  signed  immediately  by  the  W'tnesses, 
in  his  presence  and  at  his  request.  Th'ise  formalities  not  having  been 
observed  in  the  present  case,  and  the  facts  not  bein:^  such  as  to 
satisfy  the  court  that  the  instrument  produced  was  the  Voluntary 
expression  of  the  t  stator's  last  wishes,  it  was  declared  not  to  be  his 
will. — Tait,  J. — SL  Oeorge'a  Society' vs.  Nichuls,  R  J.  Q.,  5  C- S., 
p.  273. 

S'!i^  Qu'un  testament  olographe  fait  dans  ces  terme<* — "je 
donno  k  mon  neveu  tout  ce  que  je  poss^de  pour  avoir  eu  soin  de  moi/' 
est  legal  et  qu*il  n  est  pas  n^cessaire  de  mettre  le  lieu  oil  il  a  6be  fait, 
ni  la  datede  sa  confection. — Taschereal',  J. — Iteeves  vt.  Cameron,  19 
R  L.,  p.  618.— Q.  B.— R  J.  Q.,  2  B.  R,  p.  232.    (See  article  850.) 

H7%S,  See  case  of  Reeves  &  Cameron,  noted  in  this  Supplement 
at  article  850  and  854. 


The  admission  of  a  will  to  probate  does  not  create  any 
presuuiption  in  its  favor  wh^n  it  is  contested. — Tait,  J. — St.  Georges 
Society  vs.  Nichols,  R.  J.  Q.,  5  C.  S.,  p.  274 

86^.  1.  A  bequest  of  real  property  was  macl»i  t»  three  ladieEi, 
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•  oonjointly  and  in  equal  shares,  to  be  enjoyed  by  them  during  their 
'^'natural  life,  and  after  their  decease  to  their  children  respectively," 
and,  if  two  of  the  three  persons  should  die  without  children,  the  pro> 
perty  was  to  go  and  belong  to  the  child  or  children  of  the  survivor, 
in  full  and  entire  property.  One  only  of  the  usufructuaries  ^the  last 
survivor)  was  married  and  had  a  child.  Held : — ^That  there  was 
accretion  among  the  usufructuaries,  and  that  the  heir  was  excluded 
from  the  usufruct,  as  long  as  any  of  the  usufructuaries  survived.  Hence, 
the  contract  in  question  in  this  cause  was  not  void,  there  being  no 
error  in  fact  or  in  law  in  respect  thereof  — Davidson,  J. — De  Hertd 
w.  Bm,  R  J.  Q  ,  1  C.  a,  p.  427. 

2.  Qu'il  y  a  eu  accroissement  au  profit  de  la  masse  de  la  part 
I^gn^e  k  feu  Lmis  Masson  d^c6d6  sans  enfants.  .  (II  s'agit  ici  de 
i'interpretation  d'une  clause  d*un  testament). — Loranq£R,  J. — Taache- 
reau  va.  Masson,  M.  L.  R,  7  S   C,  p.  207. 

872.  1.  Que,  dans  Tesp^e  soumise,  le  testament  n'^tablissait 
que  des  legs  particuliers  et  qu'il  y  avait  en  dehors  de  ces  legs  particu- 
liers  un  actif  dans  la  succession  ah  intestat — CiMON,  J. — McVey  vs. 
McVey,  19  R.  L,  p.  136. 

2.  Que  la  disposition  suivante  dans  un  testament : — "Jedonue 
"  mes  biens  k  mon  6pouse,  en  usufruit,  tant  qu  elle  reste]*a  veuve 
"  et  aussi  longtemps  que  la  dette  due  k  la  Soci^t6  Permanente  de 
"  Construction  de  Montreal  ne  sera  pas  pay^e ;  mais  du  moment 
"  que  la  dite  dette  sera  payee,  ou  qu  elle  convolera  en  secondes 
**  noces,  ou  d6c&)era,  alors  le  dit  usufruit  cessera  et  uppartiendra 
**  aux  enfant^  survivants  issus  de  mon  maringe  avec  ma  dite  Spouse. 
"  Pour  le  dit  usufruit  appartenir  a  ma  dite  Spouse,  tant  qu  clle  restera 
**  veuve,  et  que  la  dite  dette  ne  sera  pas  pay^e,  et  du  moment  quelle 

se  remariera  et  que  la  dite  dette  sera  pay^e,  il  retournera,  comme 
susdit,  aux  enfants  survivants  issus  dc  mon  mariage  avec  ma  dite 
4pou.se", — doit  fetre  interpret^e  de  mani^re  k  ce  que  Tusufruit  de  la 
''  femme  cesse  par  le  paiement  de  la  dette,  meme  au  cas  oil  elle  serait 
alors  encore  veuve. — C.  R — Allan  vs.  DevereuXy  34  L.  C.  J.,  p.  260. 

3.  La  disposition  testamentaire  con^ue  en  cestermes  :  "  I  hereby 
"  will  and  bequeath  isill  my  property,  assets  or  means  of  any  kind  to 
"  my  brother  Frank  who  will  use  one  half  of  them  for  public  Pro- 
"  testant  charitit- s  in  Qutbec  and  Carluke,  say,  the  Protestant  Hospital 
**  Home,  French  Canadian  Mission,  and  amongst  poor  relations,  as  he 
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"  may  judge  best/'  est  valide  et  ne  saurait  Stre  attaqu6e  comrae  vague 
et  iQcertaine,  comme  ne  d^signant  pas  suffisamment  les  b6n6Heiaires, 
ni  comme  laiss6e  k  la  volonte  du  legataire,  Frank  Ross. — Q.  B. — Roas 
&  Ro88,  R.  J.  Q.,  2  B.  R.,  p.  413.— Andrews,  J.— R.  J.  Q.,2  C.  S.,p.  8.— 
RouTHiER,  J.— R.  J.  Q.,  2  C.  S.,  p.  115. 

4.  Qu'en  matiere  de  tidei-commis,  c  est  la  volonte  dn  testateur 
qu'il  faut  avant  tout  rechercher  et  faire  exteuter.  (II  s'agit  ici  de 
Tinterpr^tation  du  testament  de  feu  Thonorable  Joseph  Masson.) — 
LoRANQER,  J. — Taschereau  V8.  Ma8>ion,  M.  L.  R,  7  S.  C,  p.  207. 

5.  T.  F.  F.,  who,  in  pai-tnership  with  his  brother  J.  F.,  carried 
on  business  a^  manufacturers  of  boots  and  shoes  in  Montreal,  by  his 
last  will  left  all  his  property  and  estate  to  be  equally  divided  between 
his  two  brothers,  M.  W  F.,  the  Appellant,  and  J.  F.,  the  Respondent. 
The  will  contained  also  the  following  provision  :  **  But  it  is  my 
''  express  will  and  desire  that  nothing  herein  contained  shall  have  the 
"  effect  of  disturbing  the  business  now  carried  on  by  my  said  brother 
"  Jeremiah  and  myself,  in  co-partnership,  under  the  name  and  firm  of 
"  Fogarty  &  Brother,  should  a  division  be  requested  between  the  said 
"  Jeremiah  Fogarty  and  Michael  William  Fogarty,  should  the  latter 
"  not  be  a  member  of  the  firm,  for  a  period  of  .five  years,  computed 
"  from  the  day  of  my  death,  in  order  that  my  brother,  the  said 
''  Jeremiah  Fogarty,  may  have  ample  time  to  settle  his  business  and 
"  make  the  division  contemplated  between  them  and  the  said  Michael 
"  William  Fogarty,  and  in  the  event  of  the  death  of  either  of  them,  then 
"  the  whole  to  go  to  the  survivor."     T.  F.  F.  died  on  the  29th  April, 

1889.  On  the  30th  April  1889,  a  statement  of  the  afiiiirs  of  the  firm 
was  made  up  by  the  book-keeper,  and  J.  W.  and  M.  W.  F.,  having 
agreed  upon  such  statement,  the  balance  shown  was  equally  divided 
between  the  parties,  viz.,  S24,146.34  beinsr  carried  to  the  credit  of  M. 
W.  F.  in  trust  and  $24,146.34  being  carried  to  J.  F.'s  general  account 
in  the  books  of  the  firm.  At  the  foot  of  the  statement  a  memo.,  dated 
12th  June,  1889,  was  signed  by  both  parties,  declaring  that  the  said 
amount  had  that  day  b<'en  distributed  to  them.     On  the  6th  March, 

1890,  M.  W.  F.  brought  an  action  against  J.  F.,  claiming  that  he  was 
entitled  to  $24,146.34,  with  interest,  from  the  date  of  the  division 
and  distribution,  viz,  30th  April,  1889.  J.  F.  pKaded  that,  under  the 
will,  he  was  entitled  to  postpone  payment  until  five  years  from  the 
testator  8  death,  and  that  the  action  was  premature. —  Hdd,  affirming 
the  judsfmcnt  of  the  court;  below,  that  J.  F.  was  entitled,  under  the 
will,  to  five  years  to  make  the  division  contemplated,  and  that  he  had 
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not  renounced  such  right  by  signing  the  statement  showing  the 
amount  due  ou  the  30th  April,  1889. — Supreme  Court. — Fogarty  & 
FogaHy,  22  S.  C.  R,  p.  103. 

^74.  Que  le  l^gataire  universel  a  Texception  dilatoire  pour 
arreter  Taction  pendant  les  d^lais  pour  faire  invcntaire  et  d^lib^rer. 
Que  d^  le  lendemain  de  la  mort  du  testateur,  son  creancier  a  le  droit 
d'assigner  le  l^gataire  universel,  et  telle  assignation  est  valide  k  toutes 
fins  quelconques.  Que,  si  le  l^gataire  universi'l  ensuite  accepte,  sous 
b^n^fice-d'inventaire,  alors  Taction  se  continuera  contre  lui  en  cette 
nouvelle  quality — CiMON,  J. — Mase^va.  Laind^  R.  J.  Q.,  2  C  S.,p.  269. 

S73.  Que  la  demande  de  paiement  exig^e  par  la  loi  une  fois 
faite  est  suffisante,  et  n'a  pas  besoin  d  et^e  faite  de  nouveau,  apres  le 
d^ces  du  debiteur,  a  son  legataire  universel. — Champagne,  D.  M. — 
Oraham  vs.  Chatigny,  13  L.  N.,  p.  347. 

S9©.  1.  Decision  No.  3,  noted  at  this  article,  (Muir  &  Muir)  is 
also  reported  in  the  19  R  L.,  p.  228. 

2.  La  presomption  ^tablie  par  Tart.  890  du  C.  C.  s  applique  k 
touslegs  fait  au  creancier,  ou  au  domestique  du  testateur,  meuie  k  un 
legs  purement  r^mun^ratoire.  Cette  presomption  ne  pent  Stre  detruite 
que  par  une  ^nonciation  k  cette  iin  dans  le  testament  meme,  ou  par 
Taveu  du  creancier,  ou  domestique,  poursuivant  ^tabli  suivant  les 
regies  dc  la  preuve. — Casault,  J. — Marmen  vs.  Royer,  R.  J.  Q.,  2 
C.  S.,  p.  399. 

HOI.  1.  Que  la  propri6t6  d'une  chose  certaine  et  d^termin^e, 
A^gu^e  a  titre  particulier,  passe  directement  du  testateur  au  legataire 
particulier  et  que  le  l^gat^re  universel,  non  plus  que  le  curateur  k  la 
succession  d^clar^e  vacante,  n'ont  aucun  droit  sur  cette  chose. — 
Mathieu,  J. — Archambault  vs.  Viger,  18  R  L.,  p.,  49. 

2.  See  case  of  Normandeau  &  McDoneU,  noted  in  this  Supple- 
ment at  article  918,  decision  number  3. 

3.  See  also  case  of  Massi  vs.  LairiS,  noted  in  this  Supplement  at 
article  874. 

910.  See  article  981q  of  the  R  S.  Q.,  as  to  liability  of  executors 
to  indemnify  certain  parties  for  losses,  under  pain  of  coercive  im- 
prisonment.    This  article  is  noted  in  full,  in  Vol.  I,  p.  740. 
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Oil.  Erratum,  The  name  of  the  PlaintifTin  decision  number  1, 
noted  at  this  article,  is  Bruithvxiite — not  Oraitkwaite. 

913.  An  executor  has  no  power,  under  C.  C.  913,  to  substitute 
another  person  for  himself,  but  merely  to  appoint  an  attorney  for 
determinate  acts.  Ihe  appointment  by  an  executrix  of  a  salaried 
agent  to  collect  and  invest  the  moneys  of  the  estate  and  to  handle  the 
funds,  was  a  delegation  of  the  powers  of  the  executrix  prohibited  by 
that  article,  and  not  the  mere  appointment  of  an  attorney  for 
determinate  acta  The  executrix  could  not  escape  liability  for  the 
misappropriations  committed  by  her  agent,  by  simply  establishing 
that  such  agent  was  not  notoriouslv  unfit  at  the  time  of  his  appoint- 
ment and  the  immunity  granted  to  the  mandatary  empowered  to 
substitute,  under  C.  C.  I7II4  doe3  not  apply  to  the  case  of  a  testamen- 
tary executrix.  When  a  testamentary  executrix  employs  an  agent  as 
attorney,  she  is  bound  to  suporvise  his  management  of  the  matters 
entrusted  to  him  and  to  take  all  due  precaution  and  securities.  In  the 
present  case,  the  executrix  had  acted  carelessly  and  without  due 
precaution  in  making  cheques  payaljle  to  her  agent,  instead  of  to  the 
bon*owers  on  the  proposed  mortgages,  and  in  signing  deeds  without 
sufficiently  examining  their  contents. — Johnson,  J. — Gemley  vs.  Low, 
M.  L.  R.,  4  S.  C,  p.  92.— Q.  B— M.  L.  R.,  5  Q.  B.  p.  186  ;  21  R.  L.,  p. 
44. — Supreme  Court. — 18  S.  C.  R,  p.  685. 

.01*7.  Dedmon  nuwl^ers  8  and  9,  noted  at  this  article^  were 
reversed  in  Appeal,  wfiere  it  was  held  a^s  follows  : 

1.  The  existence  of  a  law  suit  between  one  executor  and  the 
«state  he  represents,  especially  when  there  are  several  executors,  is 
not  a  sufficient  cause  for  the  removal  of  such  executor.  C.  C.  282 
does  not  apply  to  execiitors  chosen  by  the  testator. — Q.  B. — Mitchell 
&  Mitchell,  M.  L  R.,  4  Q.  B.,  p.  191 ;  17  R  L.,  p.  703.     . 

The  above  judgment  was  itself  co^ifirmed  in  the  Supreme  Court, 
by  thefoUoiving  decision  : 

Article  282  C.  C,  does  not  apply  to  executors  chasen  by  the 
testatoi*s  and,  in  an  action  for  the  removal  of  one  executor,  when 
there  are  several  executors,  the  existence  of  a  law  suit  between  such 
executor,  and  the  estate  he  represents  and  the  evidence  of  irregulari- 
ties in  his  administration,  but  not  exhibiting  any  incapacity  or 
dishonesty,  are  not  a  sufficient  cause  *  for  his  removal. — SUPREBCE 
CovRT.— Mitchell  &  Mitchell,  12  L.  N.,  p.  180. 
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2.  Que  ]es  h^ritiers  ou  l^j);ataires  ne  peuvent  pas,  apr^s  plusieurs 
annees,  so  plaindre  da  fait  que  Testeuteur  tesfcamentairc  n'a  pets  fait 
un  inventaire  suivant  la  loi,  raais  s'est  contents  d'un  ^tat  des  biens 
sous  seing-priv6,  fait  par  le  testateur  lui-niSme,  quelque  temps  avant 
sa  mort,  et  que  ce  fait  n'est  pas  une  raison  pour  demsjider  la  destitu- 
tion de  Tex^uteur.  (This  case  is  noted  also  as  decision  number  2 
against  this  article,  but  the  Court  then  adjudicated  on  other  points.) 
— Bainville,  J. — Howard  vs.  Yule,  K  L.  R,  4  S.  C,  p.  454 

3.  Que  Tachat  par  des  syndics  d'une  compa^ie  d'assurance  insol- 
vaUe,  de  cr^ances  contre  la  compagnie,  est  une  cause  de  demission  de 
ces  syndics. — Mathieu,  J. — Boss  vs.  Charlebois,  33  L.  C.  J.,  p.  265. 

4  Que  dans  le  cas  d'un  legs  fait  aux  parents  les  plus  pauvres  du 
testateur,  au  choix  de  Texecuteur  testamentaire,  il  peut  Hre  or<1onn6 
it  ce  dernier,  s'il  a  n^glig^  de  fai  :e  la  distribution  finale  du  legs,  de 
faire  cette  distribution  sous  un  certain  d^lai,  et  faute  par  lui  de  ce 
£aire»  que  la  distribution  ait  lieu  sous  Tautorit^  de  la  Cour. — Mathieu, 
J. — Cpatant  vs.  Mercier,  20  R.  L.,  p.  382. 

OlS  1.  Erratum, — Decision  number  10,  noted  at  this  article, 
(Woolrich  &  Bank  of  Montreal)  is  reported  in  the  28  L.  C.  J.,  at  page 
314, — ^not  at  page  214. 

2.  After  a  testamentary  executor  has  been  discharged  by  a  deed 
signed  by  all  the  legatees,  an  action  against  him  praying  for  an 
account,  brought  by  one  of  the  legatees  who  joined  in  the  discharge, 
and  without  asking  that  the  discharge  be  set  aside,  will  be  dismissed. 
— Q.  B. — Newton  <fc  Seale,  M.  L.  R.,  4  Q.  B.,  p.  158. 

3.  The  father  of  minors,  legatees  under  a  will,  cannot  exclude  the 
testamentary  executor  from  the  possession  of  the  moveable  property 
of  the  succession,  even  for  the  use  of  the  minors. — Q.  B. — Norman- 
deau  &  McDonell,  M.  L,  R.,  4  Q.  B.,  p.  319. 

4.  Que  Texecuteur  testamentaire  n'a  pas  la  saisine  ni  I'adminis- 
tration  des  immeubles  et  ne  peut,  ^s-qualit^,  contracter  des  dettes  k 
leur  6gard. — Taschereau,  J. — Arbec  vs.  Lamarre,  M.  L.  R.,  4  S.  C,  p. 

447. 

The  above  case  was  confirmed  by  the  Court  of  Review,  the  hold- 
ing of  which  Court  is  noted  in  this  Supplement  at  article  949, 
decision  number  1. 
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5.  A  testamentary  executor,  who  has  fulfilled  the  requirements 
of  the  will  and  has  ]eii  the  moveables  of  a  substitution  created 
thereby  in  the  possession  of  the  tutor  to  the  institute  (a  minor)  has 
no  action  against  the  tutor,  upon  the  death  of  the  institute  within  a 
year  and  a  day  from  the  death  of  the  testator,  to  revendicate  these 
effects  for  distribution  amoni^  the  substitutes,  the  tutor  being  bound 
to  account  only  to  the  substitutes  or  to  the  curator,  to  the  substitution. 
— Q.  B.—Marche88ault  &  Dwrand,  M.  L.  R.,  5  Q.  B.,  p.  364— C.  R.— 
16  R.  L.,  p.  193 ;  34  L  C.  J.,  p.  205. 

6.  Que  TexiScuteur  testamentaire,  charg6  du  paiement  des  dettes 
du  d^funt,  pent  s'opposer  k  un  partage  pendant  la  dur^e  de  sa  saisine, 
quand  il  y  a  des  dettes  et  que  Ton  demande  le  partage  des  biens- 
meubles.— CiMON,  3.—McVey  vs.  McVey,  19  R  L,  p.  136. 

7.  Que  r  ex^cuteur  testamentaire d'un  testateur, qui  la charg6 de 
distribuer  ses  biens  k  ses  parents  les  plus  pauvres  et  les  plus  en  besoin, 
s'en  rapportant  en  loi  pour  cette  distribution,  est  t6nu  de  rendre 
compte  de  Tadministration  de  cette  succession  aux  parents  qu'il »  ainsi 
choisis  pour  recevoir  les  biens. — Jette,  J. — Contant  vs.  Mercier,  20 
R.  L.,  p.  379. 

8.  Universal  legatees  may  be  sued  for  a  debt  of  the  succession, 
though  executors  are  appointed  by  the  will  of  the  decea^^cd  and  have 
accepted  ofGce  and  entered  into  possession  of  the  estate.  The  univer- 
sal legatees  have  a  right  to  call  upon  the  testamentary  executors  to 
pay  the  debt  on  their  behalf,  but  they  are  not  entitled  to  a  suspen- 
sion of  the  proceedings  against  them  to  permit  them  to  exercise  their 
recourse  against  the  testamentary  executors. — Wurtele,  J. — Bovr- 
rassa  vs.  Bourassa,  M.  L.  R,,  7  S.  C,  p.  1. 

9.  That,  since  the  Statute,  22  Vict.,  chap.  6,  C.  S.  L.  C,  chap.  91, 
the  courts  of  this  Province  have  jurisdiction  to  compel  executors  and 
administrators  of  foreign  wills  to  render  an  account  here. — Lynch,  J. 
— Hogh  vs.  Hogle,  1  R  de  J.,  p.  188. 

919.  1.  By  his  will,  the  testator  had  provided  that  the  profits 
of  ^is  business  should  be  applied  to  the  maintenance  of  his  widow 
and  the  children  of  his  second  and  third  marriages  and  that  the 
children  should  live  with  the  Plaintiff.  By  reason  of  incompatibility 
of  temper,  the  children  of  the  second  marriage  were  unable  to  live 
with  the  Plaintiff,  and  a  tutor  was  appointed  to  them  and  the  execu- 
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tor  paid  a  portion  of  the  profits  of  the  business  to  this  tutor  for  their 
maintenance.  The  Plaintiff  sought  to  recover  the  amounts  so  paid 
from  tho  executor,  bnt  the  Court  held  that,  under  the  circumstances, 
the  payment  was  authorized. — Q.  B. — Bruce  <&  Rowat,  33  L.  C.  J.,  p. 
10. 

2.  Executors  are  personally  liable  for  libels  published  by  them  in 
their  said  quality. — Taschereau,  J. — Rielle  vs.  Benning,  M.  L.  K.,  4 
&  C  p.  219.— Q.  B.— M.  L.  R.,  6  Q.  B.,  p.  365. 

3.  See  case  of  Howard  vs.  Yule,  noted  in  this  Supplement  at 
article  917,  decision  number  2. 

4.  Uex^cuteur  testamentaire  est  saisi  des  biens-meubles  du  testa- 
teur  au  moment  du  d^ces  de  ce  dernier,  ind^pendamment  de  la  confec- 
tion de  rinventaire.  Par  consequent,  une  banque,  d^positaire  de  fonds 
de  la  succession,  est  tenue  de  faire  honneur  aux  cheques  des  ex^cuteurs, 
avant,  comme  apres,  Taccomplissement  de  cette  formality.  L  art.  919 
C  C.  prescrit  les  devoirs  k  defaut  de  laccompli.ssement  desquels 
ITi^ritier  ou  le  l^gatairc  universel  pent  deinander  la  destitution  de 
Tex^cuteur  testamentaire. — Q.  B. — Cook  &  La  Banque  de  QuSeCy  R. 
J:  Q.,  2  B.  R.,  p.  172.— Casault,  J.— R.  J.  Q.,  1  C.  S.,  p.  501. 

5.  Que  Tobligation  impos6e  par  Ta.t.  919  du  C.  C.  h,  Tex^cuteur- 
testamentaire  de  faire  inventaire,  n'empeche  pas  que  Tex^cuteur  ne 
8oit  sai:si  de  la  succession  du  d^funt  d^s  Tinstant  du  d^ces  de  ce 
dernier. — Mathieu,  J. — Henderson  vs.  Campbell,  R.  J.  Q.,  4  C.  S.,  p.  4. 

6.  By  the  will  of  testatrix,  certain  legacies  were  bequeathed  to  L. 
and  others,  which,  however,  were  reduceable,  if  the  estate  yielded  less 
than  the  assumed  amount.  Any  interest  received  in  settlement  of  the 
estate  was  to  be  divided  among  the  legatees  on  each  of  their  legacies, 
and  payable,  as  it  might  be  received,  commencing  one  year  after  her 
decease,  but  the  interest  on  L.*s  legacy  was  payable  to  her  from 
the  death  of  the  testatrix.  There  was  a  contingent  debt  upon  the 
estate  of  testatrix,  her  deceased  husband  (who  was  commun  en  biens 
with  her)  having  become  surety  for  a  certain  obligation.  The  estate 
realized  less  than  had  been  Sissumed,  and  the  amount  of  L's  legacy,  as 
reduced,  had  not  been  ascertained,  nor  the  contingent  claim  released, 
when  L.*s  representative  instituted  the  present  action,  claiming  interest 
on  the  amount  of  her  legacy. — Held : — Even  before  the  final  liquidation 
and  adjustment  of  the  estate,  and  before  the  amount  of  her  legacy 
was  ascertained,  L.  waa  entitled  to  her  share  of  the  revenues  received 
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by  the  executors,  unless  the  latter  were  in  a  position  to  show  that  the 
estate  was  insufficient  to  pay  her  anything  on  her  legacy  irrespective 
of  the  contingent  debt. — Pagnuelo,  J. — Dandurand  va,  Moore,  R.  J.  Q., 
6  C.  S.,  p.  234. 

921.  Erratum. — The  second  word  in  line  four  of  this  article 
should  be  .*'  an  ** — not  "  and." 

923.  Que  lez^cuteur-testanientaire,  qui  est  autoris6  par  le testa- 
ment k  se  nommer  un  substitute  pent  renoncer  k  Tex^cution  du  testa- 
ment, sans  I'autorisation  de  la  Cour  et  se  nommer  tel  substitut. — 
Tait,  J.—Kennsdy  m  Stebhina,  34  L.  C.  J.,  p.  286 ;  M.  L.  R,  6  S.  C. 
p.  456. 

924.  Les  articles  478  et  479  du  code  de  proc6dure,  qui  d6clarent 
que  la  partie  qui  succombe  doit  supporter  les  depens  et  que  ces  d^pens 
sont  taxes  par  le  protouotaire,  sauf  la  revision  du  juo^,  ne  s'appliquent 
pas  k  des  procedures  non  contentieuscs  adoptees  pour  la  nomination 
par  le  tribunal,  ou  le  juge,  d  un  ex^uteur  testamentaire,  pour  remplacer 
un  ex^cuteur  d^c^d^.  Pir  consequent,  il  n y  a  pas  lieu  de  taxer  le 
m^moire  de  frais  dans  une  semblable  affaire,  et  si  telle  taxation  a  eu 
lieu,  elle  a  ^tk  faite  sans  juridiction  et  il  n  y  a  pas  lieu  k  la  reviser. 
Les  frais  de  convocation  da  conseil  de  famille,  y  compris  les  frais  de 
d^Dlacement  des  parents  qui  y  ont  k\A  convoqu6s,  sont  k  la  charge  de 
la  succession  et  sont  d^f rayes  par  les  repr^sentants  de  cette  succession 
comme  depenses  d'administration.  Toutcfois,  la  taxation  du  m^moire 
de  frais  ne  donne  k  ce  memoire,  ou  k  ces  frais,  aucun  caractere  execu- 
toire  et  le  montant  de  ces  frais  ne  pent  etre  recouvr^  de  la  succession 
que  par  voie  d'action  ordinaire.  I^es  frais  qu'un  parent,  ou  executeur 
testamentaire,  a  pu  encourir  dans  une  demande  pour  convocation  du 
conseil  de  famille,  k  l^quelle  il  n  a  pas  donn6  suite,  ou  qu'il  a  faits  pour 
opposer  ou  pour  promouvoir  la  nomination  d'une  perspnne  k  la  charge 
d  executeur  testamentaire,  alors  one  le  dissentiment  noportait  pas  sur 
le  remplacement  de  rexdcutour  testamentaire  d^c^d^,  mais  uniquement 
sur  le  choix  de  la  personne  qui  serait  appel6e  k  la  remplacer,  ne  sont 
pas  k  la  charge  de  la  succession. — Jette,  J. — Ex  parte  Oagnon,  R 
J.  Q.,  3  C.  S.,  p,  288. 

925.  1.  Que  la  disposition  par  laquelle  un  testateur  legue  ses 
biens  k  ses  enfants  et  declare  que,  dans  le  cas  oil  Tun  d'eux  d^c^derait 
sans  enfant,  sa  part  retournera  a  ses  autres  enfants  survivant^^,  cr^e 
une  substitution  en  favor  de  ses  petits-enfants. — Q.  B. — Ste.  Marie  d 
Boiiraaaa,  18  R.  L.,  p.  136 ;  33  L  C.  J.,  p.  327. 


Consolidated  Supplement  No.  L — Art.  928.  127 

2.  Que  dans  I'espSce  soutnise,  le  testament  comporte  une  substitu- 
tion fi<i6i  commissaire. — ClAftON,  J. — Hingston  va.  Franklin,  19  R.  L., 
p,  124 

3.  That  the  will  in  question  in  this  case  did  not  create  a  substi- 
tution.— Torrance,  J. — Seymour  vs.  Evans,  21  R.  L.,  p.  36. 

4«  That  the  will  in  question  in  this  case  did  not  create  a  substi- 
tution»  but  a  usufruct. — Loranger,  J. — Seymour  vs.  Seymour,  21  R. 
L,  p.  39. 

5.  Where  the  testator  has  given  the  estate  in  usufruct  to  the. 
surviving  consort  and  the  estate,  on  the  extinction  of  the  usufructl  is 
bequeathed  to  the  daughters  in  full  and  absolute  property,  for  their 
alimentary  pension  and  maintenance,  and,  at  her  or  their  death,  to  be 
for  their  own  and  respective  heirs  estoc  et  ^t^^i^,  a  substitution  was  not 
createJ,  but  the  daughters  were  owners  each  for  one  half. — Brooks,  J. 
—Wi/rLh  vs.  WoHh,  12  L.  N.,p.  66. 

6.  Que  la  disposition  suivante,  contenue  dans  un  testament, 
constitue  un  usufruit  et  non  une  substitution,  savoir  :  *^  Je  donne  et 

Ifegue  k  Pierre  Dansereau,  mon  fi  s,  la  jouis^nc^  et  usufruit,, pendant 
sa  vie  durante,  de  tons  les  immeubles  g^n^ralement  quelconques  qui 
se  trouverout  m  appartenir  k  mon  d^ces,  k  la  charge  d  en  jouir  en 

"  bon  pfere  de  famille  et  d'entretenir  les  dits  heritages  en  bon 
usufruitier,  ;  our  etre,  les  dits  immeubles,  apr^s  la  dite  jouissance 
6teinte,  partag^s  suivant  la  loi  entre   mes  h^ritiers  de  droit  " — 

Q.  B. — Ouyon  &  Chagnon,  32  L.  C.  J.,  p.  271. 

7.  Qu'une  dispi^sition  testamentaire,  en  substance,  dnus  les  termes 
suivants  : — "  Je  donne  et  lecue  mes  immeubles  k  mon  Spouse,  pour 
*'  par  clie,  en  jouir,  en  usufruit,  seulemcnt,  sa  vie  durante  ci  gardant 
"  viduit6,  sans  etre  tenu  de  donner  caution,  ni  de  faire  inventaire,  ce 
''  dont  je  la  dispense  ;  mais  k  la  charge,  par  elle,  d'entretenir  les  dits 
''  immeubles  et  leurs  d^pendances  de  toutes  reparations  annuelles  et 
"  usufruiti^res  qui  y  seix>nt  n^cessaires,  durant  le  dit  usufruit,  et 

d'assurer  et  tenir  constamment  assur^es  les^  b&tisses  construites  sur 
les  dits  immeubles,  contre  les  accidents  du  feu,  pour,  au  cas  d*incen- 
"  die,  les  deniers  provenant  de  Fassurance  etre  employes  k  r^tablir  ou 
*'  reb&tir  les  b&tisses  d^truites  ou  endommagees  par  le  feu,  et  ce,  sous 
*'  le  plus  court  delai  possible.  Arrivant  le  d^c^s  de  mon  Spouse,  ou  son 
*'  oonvol  en  secondes  noces,  s'il  se  trouvait  quelques-unes  de  mes  fillcs 
**  qui  ne  seraient  pas  encore  mariees  et  que  Sarah  Victoria  Josephine 
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"  de  Chantal,  ma  tille,  serait  encore  mineurei  alors,  je  veux  et  entends 
"  que  Tusufruit  des  immeubles  ci-dessus  16gu6  k  mon  epouse  soit 
"  reversible  k  celles  de  mes  filles  qui  ne  seraieut  pas  encore  marines, 
"  pour,  par  elles,  en  jouir  en  usufruit,  jusqu'&  I'Age  de  majority  de  la 
''  dite  Sarah  Victoria  Josephine  de  Chantal,  et  ce,  aux  mSmes  charges 
"  et  obligations  auxquelles  mon  epouse  est  tenue.  Aprfes  ce  second 
**  usufruit  ^teint  si  le  cas  ^chet«  je  veux  et  entends  que  mes  dits 
"  immeubles  soient  livr^s  en  la  possession  de  tous  mes  enfants  issus  de 
"  mon  mariage  avec  ma  dite  Spouse  ;  pour,  par  eux,  en  jouir  en 
"  usufruit  seulement,  leur  vie  durante,  par  parts  et  portions  6gales 
"  entre  eux,  sans  pouvoir  les  vendre,  engager,  ni  hypothequer,  mais  k 
**  la  charge,  par  eux,  d  en  'ouir  en  bcm  pere  de  famille,  d'entretenir  les 
"  dits  immeubles  et  leurs  dependances  de  toutes  reparations  annuelles 
"  et  usufruitieres,  de  faire  assurer  et  tenir  constamment  assur^es,  con- 
«*  tre  les  accidents  du  feu,  les  batisses  construites  sur  les  dits  immeu- 
''  bles,  et,  dans  le  cas  ou  il  arriverait  que  les  dites  b^tiss^s  seraient 
"  ddtruites  ou  endommagees  par  le  feu,  d'employer  le  montant  de 
'*  Tassurance  k  les  rebd.tir  ou  r^tablir,  sous  le  plus  court  d61ai  possible, 
"  enfin,  k  la  charge  de  les  transmettre,  apres  leur  d^c^s,  francs  et 
"  quittes  de  toutes  charges  et  dettes  provenant  de  leur  fait,  k  lours 
"  enfants  et  descendants,  legitimes,  auxquels  je  donne  et  I^gue  la 
"  propriety  des  dits  immeubles,  pour  6tre  partag^s  entre  eux  6gale- 
ment,  par  souches,  suivant  la  loi.  Je  veux  et  entends  que  les 
usufruits  et  jouijsances  ci-dessus  donnas  et  legu6s  k  mon  Spouse  et 
'*  k  mes  enfants  ne  puissent  etre  vendus,  ni  ali^n^s  en  aucune  maniere 
"  quelconque,  par  eux,  ni  saisi'^  par  leurs  cr6anciers,  attendu  que  je 
*'  leur  donne  ces  usufruits  et  jouissances,  pour  leur  servir  de  pension 
"  alimentaire  ou  aliments.  Dtins  le  cas  oiiaucun  de  mes  enfants  vien- 
"  draient  k  d6c6der  sans  laisser  d'enfants  ni  descendants  legitimes, 
"  alors,  et  en  ce  cas,  je  veux  et  entends  que  sa  part  accroisse  k  ses 
**  fr^res  et  soeurs  survivant^,  et  aux  enfants  ou  descendants  legitimes 
"  de  ses  freres  et  soeurs  qui  seront  d^cedes,  si  le  cas  ^chet,  lesquels 
**  freres  et  soeurs  survivants  et  les  enfants  et  descendants  legitimes  de 
ceux  d^c^des  en  feront  partage  entre  eux,  par  souches;  et  la  part  qui 
^cherra  et  adviendra  k  mes  dits  enfants  par  successions  de  leur  freres 
"  et  soeurs  deced6s  sans  enfants  et  descendants  legitimes  sera  grevee 
**  de  substitution  envers  leurs  enfants  et  descendants  legitimes,  et  ce, 
"  aux  memes  charges,  clauses  et  conditions  que  la  part  et  portion  qui 
**  leur  sera  echue  et  ad  venue  dans  ma  succession," — cree  une  substitu- 
"  tion  dans  laquelle  la  femme  est  d'abord  grevee,  puis  les  filles  non 
marines  et  enfin  tous  les  enfants.  et  qu'il  y  a  lieu  k  representation,  au 
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^sas  de  d6o^  de  Tun  des  enfants  avant  d'avoir  recueilli,  s'il  laisse  des 
•enfants. — Mathieu,  J. — Plamondon  va  De  Chjomtal,  17  R  L„  p.  615. 

8.  Que  la  dispositioD  dans  un  testament  par  laquelle  le  testateor 
ordonne  k  ses  ex6cuteurs  testamentaires  de  pr^lever  one  somme  d6ter- 
minee  pour  en  f aire  le  placement  k  int^rSt,  an  profit  de  son  neveu,  qui 
aura  droit  de  toucher  ces  int^rSts,  la  somme  devant  rester  pla^e 
jusqu*^  son  d^^s,  pour  Stre  ensuite  partag^e  ^galement  entre  ses 
enfants,  ou,  k  d^faut  d'enfants,  k  ses  autres  parents,  et  la  modification 
de  oe  testament  par  un  codicile  r^voquant  le  legs  des  int^rets  fait  par 
le  testateur  k  son  neveu  et  l^guant  ces  int^rSts  k  la  m^re  de  ce  neveu, 
sa  vie  durante,  cr^ent  un  legs  d'int^rSt  et  non  d'usufruit  en  favenr  de 
la  mere  du  l^gataire  et  contiennent  un  legs  de  la  somme  capitale,  en 
faveur  du  neveu,  le  grevant  de  substitution. — Mathieu,  J. — Bagg  vs. 
MitteVberger,  17  R.  L..  p.  578. 

9.  The  will  of  the  late  J.  McQ.  contained  the  following  pro- 
visions : — *'  Fifthly,  I  give,  devise  and  bequeath  unto  Helen  Mahers, 
"  of  the  said  parish  of  Montreal,  my  present  wife,  the  usufruct,  use  and 
**  enjoyment,  during  all  her  natural  lifetime,  of  the  rest  and  residue  of 
"  my  property,  moveable  or  immoveable.  ...  in  which  I  may  have  any 
**  right,  interest  or  share  at  the  time  of  my  death,  without  any  excep- 
"  tion  or  reserve.  To  have  and  to  hold,  use  and  enjoy  the  said  usufruct, 
"  use  and  enjoyment  of  the  said  prs>perty  unto  my  said  wife,  the  said 
"  Holen  Mahers,  as  and  for  her  own  property,  from  and  after  my 
*'  decease  and  during  all  her  natural  lifetime.  Sixthly,  I  give,  devise 
'*  and  bequeath,  in  full  property,  unto  my  son,  James  McGregor,  issue 
"  of  my  marriage  with  the  said  Helen  Mahers,  the  whole  of  the  property 
*'  of  whatever  nature  or  kind,  moveable,  real  or  personal  of  which  the 

usufruct,  use  and  ^enjoyment  during  her  natural  lifetime  is  herein- 
before left  to  my  said  wife,  the  said  Helen  Mahers,  but  subject  to  the 
"  said  usufruct,  use  and  enjoyment  of  his  mother,  the  said  Helen 
"  Mahers,  during  all  her  natural  lifetime,  as  aforesaid,  and  without 
"  any  account  to  be  rendered  of  the  same,  or  of  any  part  thei*eof ,  to 
*'  any  person  or  persons  whomsoever  ;  should,  however,  my  said  son, 
"  the  said  James  McGregor,  die  before  his  said  mother,  my  said  wife, 
''  the  said  Helen  Mahers,  then  and  in  that  case  I  give,  devise  and 
bequeath  the  said  property  so  hereby  bequeathed  to  him,  to  the  said 
Helen  Mahers,  in  full  property  to  be  disposed  of  by  last  will  and 
''  testament,  or  otherwise,  as  she  may  think  fit,  and  without  any 
*'  account  to  be  rendered  of  the  same  or  of  any  part  thereof  to  smy 
''  person  or  persons  whomsoever.     To  have  and  to  hold  the  said  herel^ 


tt 


It 


u 


tt 


a 
u 


180  Consolidaied  Sv/pplement  No,  1. — Ad.  9£9. 

**  bequeathed  and  given  property  to  the  said  James  McGregor,  his 
"  heirs  and  assigns,  should  he  survive  hi^  said  mother,  as  and  for  his 
'*  and  their  owu  property  for  ever,  and  in  the  event  of  his  pre- 
"  deceasing  his  said  mother,  unto  the  said  Helen  Mahers,  her  heirs  and 
"  assigns,  as  and  for  her  and  their  own  property  for  ever."  Hdd, 
affirming  the  judgment  of  the  Court  of  Queen's  Bench  for  Lower 
Canada  (appeal  side),  that  the  will  of  J.  Mc.  O.  did  not  create  a  sub- 
stitution but  a  simp  e  bequest  of  usufruct  to  his  wife  and  of  owner- 
ship to  his  son. — Supreme  Court. — McGregor  &  Tht  Canadian  In- 
vestment  &  Agency  Co.,  21  S.  C.  R,  p.  499.  — Q.  B.— R.  J.  Q.,  1  B.  R, 
p.  197.— Paonuelo,  J.— M;  L.  R,  6  S.  C,  p.  196. 

10.  Que  la  prohibition  d'ali^ncr  contenue  dans  un  legs  con^u  en 
ces  termes :  "  Je  donne  et  l^gue  la  jouissance  de  mes  biens  immeubles 
"  k  mon  tils,  sa  vie  durant,  pourenjouir,iktitredeconstitutetp  6caire, 
*'  sans  pouvoir  les  vendre,  ni  aligner,  ni  hypoth^quer,  d'aucune  maniire 
''  que  ce  soit ;  ces  fruits  et  revenus  devant  Stre,  k  toute  fin,  consid^r6s 
eomme  lui  tenant  lieu  d'aliments,  pour,  apres  son  d^c^s,  la  pleine  pro- 
pri6t^  des  dits  immeubles,  appartenir  k  ses  enfants,  que  j'institue  mes 
"  legataires  universels  en  propri^t^  " — n'a  d  effet  que  quant  k  Tint^ret 
des  enfants  du  legataire,  la  jouissance  de  ce  dernier  6tant  prot^g^e  par  la 
quality  d'aliments  qui  lui  est  donn6e :  que  cette  prohibition  d'aliener 
a  pour  effet  de  constituer  une  substitution  en  faveur  de  ceux  pour  qui 
la  prohibition  est  port^e,  et  qu'elle  ne  rend  pas  les  biens  autrement 
inali^nables,  et  que  le  16gataire  pent  vendre  ces  immeubles. — C.  R — 
die.  de  PrA  &  Credit  Foncier.vs.  Bovjthillier,  R  J.  Q.,  1  C.  S.,  p.  346. 

929.  1.  Que  les  parties  k  un  acte  de  donation  comportant  subs- 
titution peuvent,  par  un  acte  subsequent,  changer  la  nature  de  cette 
donation  et  en  faire  un  acte  de  dation  en  paiement  en  faveur  do 
donataire. — Q.  B. —  Wilson  <k  Lacoate,  20  R.  L.,  p.  284 —  Supreme 
Court,— -20  S.  C.  R,  p.  218. 

2.  Une  donation  k  titre  on^reux,  dont  les  charges  exc^dent  la 
valeur  des  biens  donn6s,  ne  peut  donner  existence  k  une  substitution. 
— ^Taschereau,  J. — Wood  V8.  Blondin,  1  R  de  J.,  p.  73. 

3.  Une  substitution  ne  peut  etre  cr^^e  par  un  acte  k  titre  on6reux, 
dont  les  charges  exc^dent  la  valeur  des  biens  donn6s. — Taschereau, 
J. — Bertrand  vs.  FUion,  14  L.  N.,  p.  337. 

4.  Une  substitution  ne  peut  6tre  cr66e  qu'autant  qu'elle  rattache 
k  une  lib^ralit^,  la  substitution  ne  pouvant  exister  que  lorsque  la 
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personne  qui  en  a  HA  charcr^e  a  ^t^  gratiii^  par  I'aete  cr^nt  la  sabs- 
titution.  Ainsi,  lorsque  les  charges  stipuli^es  6galent  la  valeur  de 
rimmeable  qa'on  a  pr^tenda  substituer,  il  n'y  aura  pas  de  sabstitation, 
Tacte  en  qaestion  constittiant  une  .veritable  venta — ^Taschereau.  J. — 
Lalonde  va,  Daaust,  B.  J.  Q.,  2  C.  S.,  p.  526. 

950.  1.  Avant  la  promulgation  du  Code  Civil  en  cette  province, 
le  enbstituant,  par  acte  de  donation  entre- vifs,  pouvait,  avee  le  concours 
da  donataire,  r6voquer  une  substitution  cr6^e  en  faveur  des  enfants  de 
oe  dernier. — Taschereau,  J. —  Wood  vs.  Blondin,  1  R.  de  J.,  p.  73. 

2.  Avant  la  mise  en  vigueur  du  Code  Civil,  une  substitution  con- 
tenue  dans  une  donation  entre-vifs  6tait  revocable  par  le  donateur 
avee  le  seul  concours  du  donataire  gr^v6  ;  on  suivait  dans  ce  pays  les 
rigles  du  droit  romain  k  cet  ^gard,  et  les  ordonnances  de  1731  et  1747, 
qui  ddcritaient  Tirrevocabilit^  d  une  telle  substitution,  n'ayant  pas 
^  enr^gistr^es  dans  le  Bas  Canada,  n'y  avaient  pas  force  de  loi — 
Taschereau,  J.—Bertrand  vs.  Filion,  14  L.  N.,  p.  337. 

951.  1.  Article  931  of  the  Civil  Code,  which  provides  that 
moveable  property  as  well  as  immoveables  may  be  the  subject  of 
substitutions,  did  not  introduce  any  change  in  the  law  as  it  existed  in 
this  province  before  the  promulgation  of  the  Code,  and  therefore 
substitutions  of  moveables,  created  before  the  coming  into  force  of  the 
Code,  are  valid. — Q.  B. — Stewart  &  Molsons  BavJc,  R.  J.Q.,  4  B.  R,  p. 
11. — Confirmed  in  Privy  Council. — 18  L.  N.,  p.  164. 

2.  Under  the  law  in  force  in  Lower  Canada,  before  the  Civil 
Code,  the  substitution  of  moveables  was  not  permitted.  Article  931 
of  the  Civil  Code,  though  not  indicated  by  the  codifiers  as  new  law, 
introduced  a  change  in  the  law  by  expressly  permitting  the  substitu- 
tion of  moveables.  Prior  to  that  time,  the  ordinance  of  1629,  which 
prohibited  the  substitution  of  moveables,  was  in  force  in  this  province, 
and  this  prohibition  was  not  affected  by  the  statutes  of  1774  and 
1801,  which  gave  testators  absolute  freedom  in  the  disposal  of  their 
property  by  will. — Doherty,  J. — MongcTiais  &  Lamarche,  R.  J.  Q.,  4 
a  S.,  p.  292. 

3.  The  curator  to  the  substitution  of  W.  Petry  paid  to  the 
Respondents  the  sum  of  S8,632,  to  redeem  34  shares  of  the  capital 
stock  of  the  Bank  of  Montreal,  entered  in  the  books  of  the  bank  in 
the  name  of  W.  O.  P.,  in  trust  and  which  the  said  W.  O.  P.,  one  of 
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the  grevds  and  manager  of  the  estate  had  pledged  to  Respondents 
for  advances  made  to  him  personally.  J.  H.  P.,  et  aL,  Appellants, 
representing  the  substitution,  by  their  action,  demanded  to  be 
refunded  the  money  which  they  alleged  H.  J.  P.,  one  of  them,  had 
paid  by  error,  as  curator,  to  redeem  shares  belonging  to  the  sub- 
stitution. The  shares  in  question  were  not  mentioned  in  the  will 
of  William  Petry,  and  there  was  no  inventory  to  show  they  formed 
part  of  the  estate,  and  no  (icte  d'emploi  or  remploi  to  show 
that  they  were  acquired  with  the  assets  of  the  estate. — Heldy  per 
Ritchie  C.  J.,  and  Foumier  and  Taschereau,  JJ.  —  affirming  the 
judgment  of  the  court  below — that  the  debt  of  W.  J.  P.,  having 
been  paid  by  the  curator  with  full  knowledge  of  the  facts,  the  Ap- 
pellants could  not  recover.  (Arts.  1047-1048,  C.  C.) — Per  Strong  and 
Foumier,  JJ. — Bank  stock  cannot  be  held,  as  regards  third  parties  in 
good  faith,  to  form  part  of  substituted  property  on  the  ground  that 
they  have  been  purchased  with  the  moneys  belonging  to  the  substitu- 
tion, without  an  act  of  investment  in  the  name  of  the  substitution 
and  a  due  registration  thereof.  (Arts.  931,  938, 939,  C.  C.)  Paterson  J., 
dissenting — Supreme  Court. — Petry  &  La  Caiase  d*Economie  de 
Quebec,  19  S.  C,  R.,  p.  713.— Larue,  J.— 16  Q.  L.  R,  p.  193. 

4.  L'article  125  de  Tordonnance  de  Louis  XIII,  de  Janvier  1629, 
prohibant  la  substitution  de  biens  meubles  6tait  en  vigueur  en  cette 
province  jusqu'^  Tadoption  du  Code  Civil,  et  cons6quemment  une 
substitution  de  biens  meubles  ant^rieure  au  code  est  nulle.  Un  testa- 
teur,  gr^v6  de  deux  substitutions,  pent  16guer  des  biens  k  deux  de  ses 
enfants,  gr^v^  substitution  dans  Tune  de  ces  substitutions,  et  appel&s 
dans  I'autre,  k  la  condition  que  ces  demiers  renoncent  k  tout  droit 
aux  biens  dependant  de  ces  substitutions  en  faveur  d'un  autre  des 
enfants  du  testateur  et  une  renonciation  faite,  en  consideration  de  ce 
legs  oonditionnel,  est  valide. — Mathieu,  J. — Massue  vs.  Maasue,  R.  J. 
Q.,  3  C.  S.,  p.  526. 

The  judgment  in  the  above  case  was  confirmed  in  the  Court  of 
Appeal,  but  the  considSrant  above  cited  was  struck  out. — See — R.  J. 
Q.,  4  R  R.,  p.  57  foot  note. 

OSi.  1.  C.  bequeathed  certain  real  estate  to  R,  and,  after  R's 
death,  to  her  (R's)  daughters,  M.  R.  and  A.  R,  and  to  her  niece  M.  T., 
conjointly  and  in  equal  shares,  to  be  enjoyed  by  them  during  their 
natural  life,  and  after  their  decease  to  their  children  respectively,  in 
full  property,  share  and  share  alike.     If  two  of  the  three  persons 
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should  die  without  children,  the  property  was  to  belong  abaohitely 
to  the  child,  or  children,  of  the  survivor.  R  received  the  property 
and,  on  her  death,  M.  R,  A.  R  and  M.  T.  received  it.  On  the  death  of 
M.  R  without  children,  the  survivors,  A.  R  and  M,  T.,  contintted  to 
enjoy  the  whole.  A.  R  also  died  without  issue  Half  of  the  share  of 
M.  R  was  now  claimed,  on  the  one  hand  by  the  child  of  M.  T.,  as  heir 
of  his  mother,  and  on  the  other  by  the  universal  legatee  of  A.  R 
Held: — Where  the  shares  of  one  amongst  several,  who  take  conjointly, 
passes  to  the  others  by  his  death,  sach  transmission  is  reckoned  an 
additional  degree  as  regards  the  share  transmitted.  Hence,  on  the 
death  of  M.  R,  A.  became  absolute  owner  of  one  half  of  the  share  of 
M.  R,  and  was  able  to  transmit  it  by  her  will  2.  The  unrestricted 
power  to  dispose  of  property  by  will  granted  by  the  statutes  of  1774 
and  1801  did  not  abolish  or  affect  the  common  law  prohibition  against 
perpetual  substitutions. — Archibald,  J. — De  Hertel  vs.  Roe,  R  J.  Q., 
6  C.  S.,  p.  101. 

2.  A  testamentary  substitution,  created  in  1834,  was  limited  to 
two  degrees  exclusive  of  the  institute,  no  change  in  the  law  as  it 
previously  existed  having  been  effected  by  the  passing  of  the  Imperial 
statute  of  1774, 14  Geo.  Ill,  ch.  83  and  the  Provincial  Act  of  1801,  41 
Qea  III,  ch.  4.  Where  several  substitutes  take  concurrently,  with 
the  condition  that  at  the  death  of  one,  his  share  shall  pass  to  the 
survivors,  such  transmission  from  one  to  the  others  is  reckoned  a 
degree  of  the  substitution  as  to  the  share  so  transmitted. — ^Davidbon,  J. 
— Page  vs.  McLennan,  R  J.  Q.,  7  C.  S.,  p,  368. 

983u  Avant  la  promulgation  du  Code  Civil  en  cette  province,  le 
substituant,  par  acte  de  donation  entre-vifs,  pouvait,  avec  le  coneours 
du  donataire,  r^voquer  une  substitution  cr^^e  en  faveur  des  enfants  de 
ce  dernier. — Ta80HEREAU,  J. — Wood  vs.  Blondin,  1  R  de  J.,  p.  73. 

OS7.  1.  Dans  Tesp^ce,  la  disposition  testamentaire  cr66e  une 
substitution,  dans  laquelle  la  femme  est  d  abord  grev^e,  puis  les  filles 
non  marines  et  enfin  tons  les  enfants,  et  qu'il  y  a  lieu  k  representation^ 
au  cas  de  dSc^s  de  Tun  des  enfants  avant  d'avoir  recueilli,  sM  laisse 
des  eofants.  (This  case  is  noted  in  full  in  this  Supplement  at  article 
928,  decision  number  7.) — Mathieu,  J. — PlaTnondon  vs.  DeGhaifUaLy 
17  R  L.,  p.  514. 

2.  Qu'une  disposition  par  laquelle  un  testateur  l^gue  ses  bietis  k 
ses  enfants  et  ordonne  que,  dans  le  cas  oh.  Tun  d'eux  dte^derait  sans 
enfant,  sa  part  retoumerait  k  ses  autres  enfants  survivants,  ne  donne 
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pas  lien  k  la  reprteentation  des  enf ants  alors  dAcM&s  par  leurs  enf ants. 
— Q.  B. — Ste-Marie  &  Bouraasa,  18  R.  L.,  p.  454. 

8.  Que,  lorsqu'un  testateor  donne  ses  biens  k  des  ex^cateors 
testamentaires,  pour  les  partager  k  ses  enfants,  et  ^tablit  ane  substi- 
tution en  faveur  de  ses  petits-enfants,  qu'il  appelle,  k  la  condition 
toutefois  que,  si  ces  demiers  meurent  avant  d*avoir  atteint  I'flge  de 
majority  et  sans  descendants,  ses  biens  retoumeront  aux  parents  de 
ses  enfants,  les  petits-enfants  n'ont  pas  le  droit  d'etre  mis  en  posses- 
sion de  ses  biens  avsoit  leur  &ge  de  majority,  mais  ces  biens  doivent 
Stre  administr^es  par  les  executeurs  testamentaires,  conForm^ment  k 
rintention  du  testament. — Q.  6. — Low&  Oemley.  21  R  Ll,  p.  44 

988.  In  the  year  1834,  when  the  Ordinance  de  Movline  was  in 
force  in  this  province,  publication  in  open  court  of  a  will  containing  a 
substitution,  and  registration  thereof  at  full  length,  in  the  registers  of 
the  then  Court  of  King's  Bendi,  was  sufficient, — ^insinuation  in  the 
special  book  of  insinuations,  kept  in  the  lutelle  office,  not  being  essential, 
under  pain  of  nullity. — Davidson,  J. — Page  vs.  McLennan,  R  J.  Q., 
7  C.  S.,  p.  368. 

939.  See  case  of  Petry  vs.  Caisse  d'Economie,  noted  in  this 
Supplement  at  article  931,  decision  number  3. 

941.  1.  Qu'avant  la  loi  de  1855,  les  actes  errant  substitutions 
devaient  Stre  insinu^s  et  enregistr6s  au  gretfe  des  tribunaux.  Que 
Tenregistrement  d  un  acte  errant  substitution,  effectu6  en  1844,  au 
bureau  d'enregistrement  du  comt^,  u  a  pas  pu  avoir  pour  effet  de 
suppleer  k  la  publication  et  k  Tinsinuation  alors  exig^es.  Que  Tacte 
cr6ant  substitution  fait  avant  1855.  doit  Stre  enregistr6  denouveauau 
bureau  d'enregistremeut  apres  la  passation  de  la  loi  de  1885. — OuiMET, 
J. — Dupuis  V8.  Doneau,  32  L.  C.  J.,  p.  261 ;  M.  L.  R,  4  S.  C,  p.  450. 

2.  Que  Tenregistrement  d'un  testament  contenant  une  substitu- 
tion, faite  le  22  octobre  1844,  ^tait  suffisant  pour  lui  donner  son  effet, 
vis-Ji-vis  des  tiers,  vu  les  dispositions  de  Tacte  18  Vict,  ch.  101. — Q.  R 
— Lavigne  &  Macnider,  20  R  L.,  p.  217. 

944.  Que  le  grev6  de  substitution  est  propri^taire  des  cr^nces 
de  la  substitution,  et  a  le  droit  d  en  poursuivre  le  i-ecouvrement  sujet 
aux  droits  que  poss^deront  les  appel^s,  k  1  ouverture  de  la  substitution, 
et  que  les  debiteurs  de  ces  cr^nces,  en  opposaut  au  greve  la  substitu^ 
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tion  et  lee  droits  qni  en  d^ulent  pour  los  appel^a,  excipent  du  droit 
d'autrui. — ^LoaANOEB,  J. — Benoit  vs.  Ouimet,  35  L.  C.  J.,  p.  43. 

tt-ftS.  This  article,  as  replaced  by  the  R.  S.  Q.,  is  noted  in  full  in 
VoL  1,  p.  737. 

Decision  number  7,  noted  at  this  article,  was  reversed  by  the 
Supreme  Court,  uhere  it  was  held  as  follows  : 

2.  In  an  action  to  account  and  for  removal  from  trusteeship, 
instituted  by  the  party  who  had  appointed  the  Defendant  trustee  it 
and  curator  to  a  substitution  created  by  marriage  contract,  a  tutor  ad 
hoc  to  the  minor  children  and  appeUs  to  the  substitution,  has  not 
sufficient  quality  to  intervene  in  said  suit  to  represent  the  minors. 
Article  269  C.  C.  provides  for  the  only  case  where  a  tutor  ad  hoc  can 
be  appointed  to  minora — Supreme  Court. — Rattray  &  Larue,  15  S. 
C  R,  p.  102. 

2.  The  curator  to  a  substitution,  not  being  vested  with  the 
property  of  the  substitution,  has  no  quality  or  interest  to  make  an 
opposition  to  the  seizure  thereof.— DoHERTY,  J.— i/onfieoZ  Loan  & 
Mortgage  Co.  vs.  Pelodeau,  R.  J.  Q.,  2  C.  S.,  p.  391. 

3.  The  curator,  representing  substitutes  yet  unborn,  has  a  right 
to  bring  an  action  which  has  for  its  object  the  protection  of  property 
belongin<)^  to  the  substitution. —  Q.  B. — Stewart  &  Molsons  Bank 
R.  J.  Q.,  4  B.  R,  p.  11.— Confirmed  in  Privy  Cjuncil,  18  L.  N.,  p.  164 

4.  See  case  of  Chef  dit  Vadbonccetir  vs.  Thiv verge,  noted  in  this 
Supplement^  at  article  953,  decision  number  4. 

5.  See  case  of  Benoit  vs.  Oaimet,  noted  in  this  Supplement  at 
article  956,  decision  number  3. 

947.  Qa'un  cre^ncier  grev6  de  substitution,  6tant  propri^taire 
iiTiimo  d'ymlni,  a  droit  de  poursuivre  le  racouvremdnt  d'une  enhance 
hypoth^cairc  ^hue,  sajette  k  la  substitution. — Loranger,  J. — Benoit 
vs.  Oaimet,  M.  L.  R.,  7  S.  C,  p.  187.— Q.  B.— R.  J.  Q.,  1  B.  R,  p.  42L 

2.  Lc  greve  de  substitjation,  6tant  tenu  de  conserver  les  biens 
snbstitu&s,  est  oblig6  d'y  faire  toutes  les  reparations  necessaires^ 
tant  les  r6p>irations  d'entretien  que  les  gropes  reparations ;  les  pre- 
miers restent  d^tinitivement  k  sa  charge ;  les  grosses  reparations,  au 
eontraire,  sont  k  la  charge  des  appeles,  et  pour  y  p  jurvoir,  le  grev^ 
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pent,  8oit  faire  lui  mSme  Tavance  des  fonds  nicesseires,  sanf  aoii 
reoours  contre  lea  appeI6s,  soit  se  faire  autoriser  k  empmnter  an 
capitflJ  qui,  grevant  les  biens  substitu^s,  restera  k  la  chaise  des  appe- 
les. — Jette,  J. — LaTna/rre  vs.  Arbec,  B,  J.  Q..  5  C.  S.,  p.  378. 

949.  1.  Que  ni  rex^cuteur-testamentHire,  ni  le  curateur  k  la 
substitution,  n'ont  en  loi  aucun  pouvoir  d'hypoth^quer  les  immeubles 
d'une  substitution  et  que  ni  la  Cour,  ni  le  juge,  ni  le  protonotaire> 
m£me  sur  Tavis  du  conseil  de  famille,  ne  peuvent  les  autoriser;  le 
grev6  aeul  a  le  droit  de  les  hypoth6quer,  sujet  aux  droits  des  appel6s. 
— Taschereau,  J. — Arbec  vs.  Lamarre,  M.  L  R,  4  S.  C,  p.  447. 

The  above  judgment  was  confirmed  by  the  Court  of  Review 
where  it  was  held  as  follows : 

The  testamentary  executor  has  no  right  to  hypothecate  the 
immoveables  of  a  substitution,  without  the  consent  of  the  institute  ; 
and  the  order  of  a  judge,  or  of  the  prothonotary,  authorizing  such 
hypothecation,  on  the  advice  of  the  family  council,  will  be  set  aside. 
— C.  R — Arbec  vs.  LaToarre,  M.  L.  R,  5  S.  G,  p.  7. 

2.  A  judgment  may  be  registered  against  the  grev4  upon  the 
substituted  property,  even  though  the  property  be  insaisissaUe. — 
LoRANQER,  J. — Seymour  vs.  Seymov/r,  21  R  L.,  p.  39. 

951.  1.  The  decision  noted  against  this  article  (Caty  vs.  Per- 
rauit)  is  also  reported  in  the  M.  L.  R.,  4  Q.  B.,  p.  451. 

2.  Que  c'est  au  tribunal  da  lieu  oii  la  substitution  a  ^t6  ouverte 
et  la  curatelle  enregistr^e  et  oil  resident  les  grev^s  et  le  curateur  k  la 
substitution,  qu'il  appartient  de  connaitre  du  m^rite  d'une  requite 
demandant  une  autorisation  de  vendre  un  immeuble  substitu^  situ6 
dans  un  autre  district. — C.  R — Ex  parte  Doutre,  33  L.  C.  J.,  p.  120. 

3.  See  case  of  Chef  dit  Vadebo^ccev/r  vs.  Thivierge,  noted  in  this 
Supplement  at  article  953,  decision  number  4. 

952.  Where  the  will  creating  a  substitution  expressly  authorized 
the  executors,  if  they  saw  fit,  in  making  the  division  of  the  estate,  to- 
sell  any  portion  of  the  substituted  property  and  divide  the  proceeds 
thereof,  the  bank.  Respondent,  on  whose  register  certain  shares  belong- 
ing to  the  substitution  were  transferred  by  the  executors,  was  not 
bound,  either  under  the  terms  of  its  charter,  18  Vict.,  ch.  202,  &  36,. 
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or  under  the. terms  of  the  Bank  Act,  to  see  to  the  execution  of  the  trust 
imposed  upon  the  executors  by  the  will.  It  is  sufficient  for  the  pro- 
tection of  the  bank  in  such  case  that  the  executors  possess  all  the 
apparent  qualifications  necesstury  for  such  transaction. — Q.  B. — 
StevMxH  &  MoUona  Bank,  R.  J.  Q.,  4  Q.  II.,  p.  11. — Confirmed  in 
Privy  Council,  18  L.  N.,  p.  164. 

958. — 1.  A  sale  of  substituted  property,  by  authority  of  lustice, 
is  null,  as  regards  the  substitute,  who  was  not  represented  therein, 
when  the  authorization  to  sell  was  obtained  by  the  tutor  fraudulently 
concealing  the  will  creating  the  substitution  (not  yet  open)  and  by 
a^so  withholding  information  as  to  the  assets  and  grossly  overstating 
the  debts  of  the  succession. — (The  judgment  in  this  case  was  reversed 
by  the  his/her  courts  and  is  noted  in  full  in  this  Supplement,  at  article 
928,  decision  number  9.) — Pagnqelo,  J. — McGregor  vs.  Canada  Invest^ 
Go,,  M.  L.  R.,  6  S.  C,  p.  196. 

2.  The  final  alienation  of  the  property  of  a  substitution  cannot 
validly  be  efiected  while  the  substitution  lasts,  except  in  the  manner 
indicated  by  C.  C.  953,  and  the  sale  of  such  property,  by  judicial 
authorization,  on  the  advice  of  a  family  council  and  with  the  consent 
of  the  curator  to  the  substitution,  cannot  be  enforced  when  the  vendor 
convenants  to  give  perfect  title. — Gill,  J. — Joyce  vs.  Hodgson,  M.  L. 
R.,  6  S.  C,  p.  453. 

3.  Le  substituant  qui,  par  une  donation  errant  une  substitution,  a 
impost  certaines  charges  au  grev^,  assur^es  par  priv-16ge  dj  bailleur 
de  fonds,  que  ce  dernier  n'a  pas  remplies,  peut  fajre  saisir  et  vendre 
Fimmeuble  8ubstitu6  et  cette  vente  a  Teffet  de  purger  la  substitution. 
Taschereau,  J. — Lalonde  vs,  Daou-t,  R.  J.  Q.,  2  C.  S.,  p.  526. 

4.  Le  nomm6  Fran9ois  Chef  dit  Vadeboncoeur,  avait  legu6  un  im- 
meuble  k  son  fils,  Louis  Chef  dit  Vadeboncoeur,  k  charge  de  substitu- 
tion en  faveur  des  enfants  de  ce  dernier,  et  les  revenus  de  cet  imineu- 
ble  furent  16gu6s  au  grev6  k  titre  d  aliments.  En  juillet  1852,  les 
Edifices  construits  sur  Timmeuble  en  question  Furent  d^truits  par  un 
incendie  qui  ravagea  une  partie  considerable  de  la  ville  de  Montreal. 
Cette  demi^re  ayant  obtenu  de  la  legislature  Tautorisation  de  garantir 
les  emprunts  que  feraient  les  proprietaires  de  bfttisses  incendi^es,  dans 
le  but  de  les  reb&tir,  Louis  Chef  dit  Vadt- boncoeur,  qui  n  avait  pas  les 
moyens  de  relever  les  constructions  incendi^es,  fit,  avec  la  garantie  de 
la  ci\A  de  Montreal  et  Tautorisation  de  justice,  un  cmprunt  de  $9,600, 
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grftce  anquel  il  fit  bAtir  sur  le  lot  substitu^  Ne  reneontrant  pas  Tein- 
pruDt^  il  f ut  poursui vi  par  le  prSteur,  U  propriit6  fat  vendue  par  d^ret 
et  la  cit6  de  Montreal  s'en  rendit  adjudicataire  ponr  prot^ger  son  can- 
tionnement.  Le  carateur  k  la  substitution  ne  f  ut  pas  mis  en  cause 
dans  cette  poursuite.  Jagi  ; — Que  remprunt  ayant  6t^  fait  pour  un 
cas  de  n^cessit^  et  dans  I'int^rSt  des  appi*lte  k  la  substitution,  liait  ces 
demiers  et,  malgr6  le  fait  que  le  curateur  k  la  substitution  n'eut  pas 
6i6  niis  en  cause,  lors  de  la  poursuite  intent^e  contre  le  grev6, 1'hypo- 
theque,  qui  donna  lieu  k  la  poursuite  et  k  la  vente  de  Timmeuble 
substitu^,  ayant  ^t^  consentie  pour  des  causes  valables  avec  I'autorisa- 
tion  de  justice,  et  dans  Tint^rSt  des  appeles,  ces  derniers  ne  pouvaient 
attaquer  cette  vente  pour  le  d^faut  de  mettre  en  cause  le  curateur  k 
la  substitution.  Que  Tenr^^strement  des  substitutions,  6tant  I'cnri- 
gistrement  d'un  titre  de  propridt^,  n'a  pas  besoin  d'etre  renouvel6  aux 
termes  de  Tarticle  2172,  C.  G. — Loranger,  J. — Chef  dU  Vadebonccev/r 
VH.  Thivierge,  B.  J.  Q.,  5  C.  S.,  p.  486. 

938.  1.  Decision  number  2,  noted  at  this  article,  {Lariie  Jt 
Rattray)  was  reversed  in  the  Supreme  Court,  the  holding  of  which  is 
noted  in  this  Supplement  at  articles  945  and  269. 

2.  Qu'en  vertu  des  articles  953,  par  3,  et  956  du  Code  Civil« 
I'appel^  pent,  avant  I'ouverture  de  la  substitution,  hypoth^qaer  Tim- 
meuble  substitu6,  sujet  k  louverture  de  la  substitution  ensa faveur. — 
CiMON,  J. — Uingston  vs.  Franklin^  19  R  L.,  p.  124. 

3.  Qu'un  curateur  k  une  substitution  ne  pent  ester  en  justice 
que  pour  la  conservation  des  droits  de  la  substitution,  ses  droits  6tant 
d^finis  par  le  Code  Civil  (arts.  945,946  et  956). — Qu'il  ne  pent  offrir 
de  faire  abandon  et  retrocession  de  c^rtaines  valeurs  commerciales 
dont  il  serait  porteur  au  nom  de  la  substitution,  cet  acte  itnnt  appa- 
remment  contraire  aux  interets  des  appel^ —  Taschereau,  J. — 
Benoit  vs.  Oaimet,  M.  L.  B.,  7  S.  C,  p.  184. 

4.  This  article  was  discussed  in  the  Court  of  Queen's  Bench. — R. 
J.^Q.,  4  B.  R.,  p.  29. 

960.  Qu'une  remise,  par  anticipation,  de  biens  substitu^s,  faite 
par  le  greve  k  quelques-uns  des  appeles,  lorsque  cette  substitution  ne 
doit  s'ouvrir  qu'au  d6c^s  du  dernier  vivant  d  s  enfants  lu  testateur 
(trois  ^tant  encore  vivants)  et  en  faveur  des  petits-enfants  du  te^ta- 
teur,  vivant  au  moment  de  cette  ouverture,  les  v^ritables  appel^  ne 
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poQvaiit  fitre  connas  que  lors  de  cette  ouverture,  n'est  pas  legale,  paree 
qall  n'est  pas  certain  que  ceux  k  qui  la  remise  est  faite  seront  bien  les 
appel^  ayant  droit  de  prendre  les  biens  k  la  date  fix^  par  le  testa- 
ment pour  I'ouverture  de  substitution. — Q.  B. — Oadoua  &  Pigeon,  16 
R  h,,  p.  498. 

962.  L'enr^gistrement  de  Facte  de  r^vocat'on,  opird  apris  la 
mort  da  domataire,  ne  fait  pas  obstacle  k  la  validity  de  cette  revoca- 
tion, attendu  que  les  appel^s  ne  sont  saisis  de  la  propri^t6  que  par 
I'ouverture  de  la  substitution,  et  que  Tenr^^strement  de  cette  revoca- 
tion, op^r6  m^me  apr^  la  mort  du  donataire,  n'a  pu  prejudicier  k  des 
droits  non  encore  acquis.— Taschereau,  J. —  Wood  V8.  BUmdin,  1  R 
de  J.,  p.  73 

m 

908.  Que  la  prohibition  d'ali6ner  contenu  dans  un  legs  congu  em 
ces  termes  :  "  Je  donne  et  \hg\ie  la  jouissance  de  mes  biens  immeubles 
"  k  mon  &h^  sa  viedurant.  pour  en  jouir,  k  titre  le  constitut  et  pr6caire, 
*'  sans  pouvoir  les  vendre,  aligner  ni  hypoth6quer,  d'aucune  mani&re 
**  que  ce  soit ;  ces  fruits  et  revenus  devaut  Stre,  k  toute  fin,  consid^r^s 
*'  comme  lui  tenant  lieu  d'aliments,  pour,  apr^s  son  dec^s,  la  pleine 
"  propriety  des  dits  immeubles,  appartenir  k  ses  enfants  que  j'institue 
*'  mes  Ugataires  universels  en  proptiet6  " — n'a  d'effet  qu'a  Tint^rSt  des 
enfants  du  16;;;ataire,  la  jouissanC'^  de  ce  dernier  6tant  prot^g^e  par  la 
quality  d'aliments  qui  lui  est  donn6  ;  que  cette  prohibition  d'ali6ner  a 
pour  etfet  de  constituer  une  substitution  en  faveur  de  ceux  pour  qui 
la  prohibition  est  port^e,  et  qu'elle  ne  rend  pas  les  biens  autrement 
inalienables,  et  que  le  l^gataire  pent  vendre  ces  immeubles.— C.  R — 
La  Oie.  de  Prit  Jk  Gridit  Foncier  vs.  South  iUier,  R.  J.  Q,.  1  G.  S„ 
p,346. 

970.  1.  Conform6ment  k  la  jurisprudence  consacr^e  par  les  de- 
cisions des  tribunaux  dans  les  causes  de  Vigv^eault  va.  Bone  et  Lacha- 
pelle  V8.  Branety  la  prohibition  d'ali^ner  la  chose  donn^e  par  une 
donation  on^reuse  est  nuUo. — C.  R — Oenier  vs.  Kerr,  R.  J.  Q.,  3  C.  S., 
p.  409. 

2.  Jug6  (infirmant  sur  ce  point  le  jugement  de  la  cour  snp6rieure, 
Lynch,  J.) : — La  defense  d'ali^ner  et  le  droit  dusage  et  d'habitation 
ne  constituent  pus  des  droits  reels  sur  la  propriety  dont  le  renouvelle- 
ment .  d'enr^gistrement  soit  n^cessaire  en  vertu  des  dispositions  de 
Farticle  2172  C.  C.  La  disposition  de  larticle  970  C.  C,  qui  dit  que 
la  defense  d'aliener  contenue  dans  un  acte  parement  on^reux  est  nulle. 
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ne  s'applique  qu'k  la  \renie,  ou  un  k  titre  Equivalent  k  vente,  et  non  k 
un  legs.— Q.  B.—WeUa  Jk  OHmov/r,  R.  J.  Q.,  3  B.  R.,  p.  250. 

9HO,  That  as  the  legacy  was  universal  and  per  stirpes,  grand- 
children bom  after  the  testator's  death  were  clearly  included  in  the 
terms  of  the  bequest,  and  an  action  for  partition  brought,  when  all  the 
grandchildren  bom  in  the  testator's  lifetime  were  of  age,  but  before 
the  majority  of  some  of  the  after-bom  scrandchildren,  was  premature. 
Taschereau,  J.—Muir  vs,  Mui/r,  M.  L  R.,  7  S.  C,  p.  229. 

98Ia  to  981r.  These  articles,  constituting  chapter  fourth  ^A)  of 
title  second,  of  book  third  of  the  Civil  Code,  were  added  by  the  R.  S. 
Q. — ^They  relate  to  trusts  and  trustees,  and  are  noted  in  full  in 
Vol  I,  pp.  737  et  seq. 

9^16.  The  Appellant,  who  was  trustee  for  certain  creditors  of  a 
certain  commercial  firm  of  Robert  Mitchell  &  Soqs,  sued  the  Respon- 
dent and  alleged  a  transfer  to  him,  by  notarial  deed,  dated  1  December 
1877,  by  John  Rass  Mitchell,  of  a  sum  due  by  the  Respondent  as  and 
for  the  price  of  certain  immoveable  property  in  the  City  of  Montreal, 
sold  to  him  by  the  said  John  Ross  Mitchell,  by  notarial  deed,  dated 
the  5th  January,  1877,  and  registered  and  also  a  transfer  to  Appellant 
of  certain  promissory  notes,  signed  by  the  Respondent,  for  the  same 
amount  and  representing  the  said  price  of  sale  and  which  were  to  be 
in  payment  thereof  only  if  paid  at  maturity.  The  Respondent  was  a 
party  and  intervened  in  the  deed  and  declared  himself  subject  to  the 
conditions  therein  contained.  To  this  action  the  Respondent  pleaded 
that  Appellant  had  no  action  as  trustee,  under  C.  C  P.  19. — Held 
that  C.  C.  P.  19  is  not  applicable  to  trustees  in  whom  property  has 
been  vested  by  a  registered  deed  and  to  which  deed  the  Defendant 
was  a  party.— SupremeCourt. — Mitchell  <k  Holland,  12  L.  N.,  p.  848  ; 
16  S.  C.  R,  p.  687. 

9^1;.  See  case  of  Raphael  <k  Macfarlane,  noted  in  this  Supple- 
ment at  article  297  and  1727. 

9Hlh  A  lease  for  nine  years,  with  a  stipulation  that  the  lessee 
shoul  i  have  a  renewal,  on  certain  conditions,  for  nine  years  longer,  is, 
in  effect^  a  lease  for  eighteen  years  and  an  alienation,  which  is  vUra 
vires  of  trustees  and  administrators  of  public  property,  unless  specially 
authorized  by  their  Act  of  incorporation — ^C.  R. — President  et  Syn- 
dics de  la  Commune  de  Laprai/rie  vs.  Bissonnette,  M.  L.  R,  4  S.  C^ 
p.  414. 
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1.  Que  rinterdit  pour  ivrognerie  est  abtolument  incapable 
xl^ester  en  justice,  sans  Tassistance  de  son  curateur  et  une  action  port^ 
par  le  dit  interdit,  sans  telle  assistance,  doit  dtre  renvoy^,  mais  sans 
fraia  Que  bien  qu'une  action  port^e  par  un  interdit,  sans  Tassistance 
de  son  curateur,  doit  dtre  renvoy^e,  les  f  rais  de  telle  action  ne  pen  vent 
pas  fitre  mis  k  la  charge  du  dit  interdit  et  le  curateur  de  Tinterdit 
pent  s'opposer  a  la  saisie  de  ses  biens  pour  tels  frais,  sans  qull  soit 
n^cessaire  au  pr^alable  de  faire  annuler  le  jugement  les  accordant. — 
Q.  B,—Heppel  &  BUly.  15  Q.  L.  B.,  p.  41  ;  19  R.  L.,  p.  465. 

2.  Que  celui  qui  foumit  des  effets  d'^picerie  pour  Tusage  d'un 
interdit  pour  prodigality,  n'aura  pas  de  recours  contre  cet  interdit,  s'il 
est  etabli  que  le  curateur  a  fourni  k  ce  dernier  une  sonime  suffisante 
pour  pourvoir  a  ses  besoins. — C.  R. — Riendeau  vs.  Turner,  17  R.  L.  p 
576 ;  M.  L.  R,  5  S.  C,  p.  278. 

3.  An  interdicted  person  has  no  right  d  ester  en  justice  in  his 
own  name.  The  curator  represents  him. —  Q.  B. —  Oreene  &  Tximer, 
33  L.  C.  J.,  p.  156. 

4.  Que  si,  dans  le  cours  d'une  instance,  une  partie  est  interdite 
pour  prodigalite,  son  curateur  doit  reprendre  Tinstance,  et  un  int^- 
vention  du  curateur  pour  Tassister  ne  serait  pas  sufBsante. — Q.  B. — 
Oreene  &  Mappin,  17  R.  L.,  p.  584 ;  M.  L.  R.,  5  Q.  B.,  p.  108. 

5.  Le  mineur  pent  valablement  s'engager  comme  apprenti,  sans 
I'assistance  de  son  tuteur ;  son  contrat  n'est  pas  nul  de  plein  droit, 
mais  seulement  annulable  pour  lesion. — Desnoyers,  J.  S.  P. — Major 
vs.  LaJbelle,  12  L.  N.,  p.  399. 

6.  Qu'un  mineur  pent  Stre  poursuivi  pour  le  codt  d'habillements 
qui  lui  ont  6t6  vendus  et  livr^s,  sauf  son  droit  de  prouver  qu'il  a  6i6 
\6a6. — Champagne,  D.  M. — Dagevxiis  vs.  Trudeau,  13  L.  N.,  p.  330. 

7.  Un  proems,  6tant  un  contrat  judiciaire,  le  d^fendeur  poursuivi 
par  une  personne  notoirement  affect^e  d'ali^nation  mentale  pent,  par 
exception  k  la  forme,  demander  cong6  de  Tassignation  k  raison  de  Tin- 
capacity  du  demandeur  et  cela  mSme  quand  le  d^fendeur  est  poursuivi 
sur  un  contrat  qu'il  afaitavecce  demandeur. — Pagnuelo,  J. — Aitken 
vs.  GaUyraith,  R.  J.  Q.,  6  C.  S.,  p.  379. 

98/7.  Une  exception  k  la  forme  k  une  action  prise  par  une  per- 
sonne intern^  dan?  un  asile  d'ali^n^,  mais  non  interdite,  ne  doit  pas 
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ttve  renvoy^e  sur  nne  r^ponse  en  droit,  mais  doit  Stre  conaid^ree 
oomme  one  mise  en  demeure  de  la  dem»uideresse  de  se  faire  aasister 
d'un  curateur. — Roothieb,  J. — Mercier  V8.  Mercier,  R.  J.  Q.,  2  C.  S., 
p.  479. 

9HS.  1.  An  agent  sold  a  piano,  subject  to  a  certain  condition, 
which  did  not  happen.  His  principal  knew  nothing  of  the  condition 
and  had  not  authorized  him  to  make  it.  They  sought  to  recover  the 
price  of  the  piano  from  the  person  to  whom  it  was  so  sold,  but  it  was 
held  that  the  sale  should  be  considered  as  null,  there  being  no  coasent 
on  the  part  of  the  purchaser  to  pay,  unless  the  condition  happened. — 
Q.  B,—tihaw  &  Perreaidt,  33  L.  C.  J.,  p,  92  ;  17  R  L.,  p.  659. 

2.  The  assent  of  a  creditor,  at  a  meeting  of  creditors,  to  a  compo- 
sition, even  if  proved,  would  not  bind  him  to  accept  the  terms  of  a 
deed  of  composit'on  and  discharge  by  which  the  original  claims  of  the 
creditors  were  novated  and  replaced  by  composition  notes — ^Davidson, 
J. — Vineberg  V8.  BeavZien,  M.  L.  R.,  4  S.  C,  p.  328. 

9H9.  1.  A  cheque,  which  does  not  show  consideration  on  its 
face,  is  not  conclusive  evidence  of  a  debt  due  from  the  drawer  to  the 
payee,  but  the  Plaintiff  must  make  proof  of  the  consideration  for 
which  it  was  given.  In  the  present  case,  such  proof  was  found  in  the 
allegations  of  the  plea  and  the  promises  of  the  Defendant  to  pay. — 
Johnson,  J. — Dufreane  vs,  St.  LouAs,  M.  L.  R.,  4  S.  C,  p.  310. 

2.  Where  a  hon,  made  to  represent  the  value  of  a  share  in  a 
business  purchased  by  the  Plaintiff,  was  endorsed  and  transferred  to 
the  Plaintiff,  by  the  vendor,  the  Plaintiff  could  not  sue  the  vendor,  on 
the  bon,  while  at  the  same  time  he  retained  the  share  acquired  by  him 
in  the  business  which  was  represented  by  the  hon. — Q.  B. — Cridiford 
&  Bulmer,  M.  L.  R .  4  Q.  B.,  p.  293. 

3.  Qu'une  obligation,  sans  consideration,  par  une  personne  faible 
de  corps  et  d'esprit  et  sous  I'influence  de  menaces,  serad6clar6e  nulle. — 
Q.  B.—Kerr  &  Davis,  18  R.  L.,  p.  194;  M    L.  R,  5  Q.  B.,  p.  156. 

The  above  case  was  reversed  as  to  facts  by  Supreme  Court — 17 
S.  C.  R,  p.  235  ;  13  L.  N.,  p.  153. 

4.  Que  la  remise  par  concordat  de  partie  d'une  cr^nce,  tout  en 
affranchissant  le  debiteur  de  Tobligation  civile,  laisse,  n^anmoins, 
subsister  Fobligation  naturelle  pour  la  partie  ainsi  remise  et  que  cette 
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dette  naturelle  peut  ensuite  Sire  la  cause  et  consideration  valable 
d'une  nouvelle  obligation  civile  consentie  par  le  d6biteur. — Jett£,  J. — 
Loekerby  vs.  0*Hara,  M.  L.  B.,  7  S.  C,  p,  35. 

5.  A  draft  made  by  B.  P.  &  B.,  throuprh  their  agent  D.  and  given 
to  a  bank,  in  payment  of  another  draft,  drawn  by  W.  on  S.  &  M.,  in 
favor  of  D.  (subsequently  dishonored  by  S.  &  M.)  discounted  by  the 
bank  to  pay  a  promissory  note  due,  by  reason  of  a  transaction  by 
wh^ch  B.  P.  &  B.  never  profited  and  of  which  they  were  ignorant,  is 
without  consideration  and  no  action  lies  on  it  against  B.  P.  &  B. — 
Andrews,  J. — Union  Bank  of  Canada  vs,  Bryant,  17  Q.  L.  R,  p.  93. 

The  above  case  was  inscribed  in  appeal,  but  was  withdrawn. 

6l  An  action  does  not  lie  to  recover  from  a  broker  a  balance 
remaining  in  his  hand:)  of  money,  which  was  deposited  with  him  by 
the  Plaintif]^  as  margin,  or  security  aeainst  loss  on  transactions  in 
stock:),  which  were  being  carried  on  by  the  broker  for  the  Plaintiff, 
and  which  were  admitte  ily  mere  fictitious,  or  gaming  contracts. — 
G  R — Pirodeau  vs.  Jackson,  R  J.  Q.,  3  C.  S.,  p.  364. — Dohebty,  J. — 
R  J.  Q.,  2  C.  S.,  p.  25. 

7.  Le  conducteur  d'une  locomotive,  qui  voit  une  personne  sur  la 
▼oie  k  une  distance  considerable,  est  tenu  de  prendre  les  nioyens  les 
plus  effioaces  pour  Tavertir  de  son  danger  et,  au  besoin,  de  ralentir  la 
marche  de  la  locomotive,  et  sil  arrive  un  accident  dans  ces  circons- 
tances,  la  responsabilite  de  la  compagnie  sera  engag^e,  et  surtout 
lorsque  la  personne  bless^e  se  trouvait  sur  la  voie  dans  Texercice  de 
888  fonctions  et  n'avait  commis  aucune  imprudence.  Le  r^glement 
d'une  soci^tS  d'assurance  6tablie  pour  ses  employes,  par  la  compagnie 
dn  Grand  Tronc,  par  lequel  cette  compagnie  stipule,  qu'en  considera- 
tion de  sa  contribution  au  fonds  de  cette  society,  elle  sera  libSr^e  de 

oute  responsabilite  vis-ii-vis  d'aucun  membre  de  cette  soci6t6  k  raison 
d'accidents,  est  ill6gale  et  vMra  vires  et  ne  saurait  soustraire  la 
compagnie  k  la  responsabilit6  de  ses  d^lits  ou  quasi-d61its.  —  Jett£,  J. 
—Roach  V8.  Grand  Trunk  Ry.  Co.,  R  J.  Q.,  4  C.  S.,  p.  392. 

8.  In  an  action  on  a  bond,  executed  by  J.  to  secure  an  indebted- 
ness of  L  to  plaintiff  bank,  the  evidence  showed  that  L,  who  had 
married  an  adopted  daughter  of  J.,  was  agent  of  the  bank,  and  having 
embezzled  the  bank  funds,  the  bond  was  given  in  consideration  of  an 
agreement  not  to  prosecute.  Held,  affirming  the  judgment  of  the 
ooort  below,  that  the  consideration  for  said  bond  was  illegal  and  J. 
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was  not  liable  thereon. —  Supreme  Court. —  (On  appeal  from  the 
Supreme  Court  of  Nova  Scotia). —  The  People's  Bank  of  Halifax  A 
Johnson,  20  S.  C.  R,,  p.  541. 

Note. — See  decision  number  8,  at  article  990  and  decision  number 
2,  at  article  994,  in  this  Supplement 

9.  Some  cases  relating  to  debtors  giving  promissory  notes  to 
creditors,  in  excess  of  the  amount  of  the  composition  effected  with  other 
creditors,  are  noted  at  C.  C.  993. 

990.  1.  Decision  number  23,  noted  at  this  article  (Verge  vs. 
Verge),  was  confirmed  in  Appeal. — 19  R  L,,  p.  468. 

2.  La  liberty  de  conscience  est  un  principe  fondamental  de  notre 
l^slature  coloniale  et  de  notre  droit  civil,  et  est,  par  consequent, 
d'ordre  public. — Mathieu,  J. — Kvmptmi  vs.  Canadian  Pacific  Ry, 
M.  L.  R.,  4  S.  C,  p.  338  ;   16  R  L.,  p.  361. 

3.  Qu'une  cession  de  certains  biens,  faite  par  le  mari  k  un  tiers 
et  par  ce  tiers  k  la  femme,  pendant  le  mariage,  ayant  pour  effet  de 
faire  passer  k  la  femme  les  biens  du  mari,  est  contraire  k  Tordre 
public.  (This  case  is  more  fully  reported  in  this  Supplement  at  article 
1039).— Q.  B.—Fonderie  de  PlessisvUle  &  Dubord,  17  R.  L.,  p.  499. 

4.  Que  le  creancier  qui,  pour  signer  un  concordat  avec  son  d6bi- 
teur,  s'est  fait  remettre  un  billet,  en  sus  du  montant  que  le  d^biteur 
payait  k  ses  cr^anciers  par  le  concordat,  ne  pourra  exiger  le  paiement 
de  ce  billet,  dont  la  consideration  est  ill6gale. —  Pagnuelo,  J. — 
Lefebvre  vs.  Btrthiaume,  18  R.  L.,  p.  326. 

5.  Que  le  billet  en  cette  cause,  ayant  6t6  consenti  comme  sous* 
cription  k  ua  fond  electoral,  est  sans  valear,  la  loi  (Art.  425,  S.  R.  P.  Q.) 
defendant  tel  paiement  ou  promesses  de  paiement. — Q.  B. — St  Louia  Jk 
Sinicaly  33  L.  C.  J.,  p.  325 :  18  R.  L.,  p.  160  ;  M.  L.  R,  5  Q  B.,  p.  382. 

6.  The  consideration  of  a  contract,  between  two  persons,  appointed 
jointly  to  a  public  office,  that  one  of  them  shall  receive  all  the  fees 
and  emoluments  attached  to  it  and  pay  a  salary  to  the  other,  is  con- 
trary to  public  policy  and  illegal  and  the  contract  itself  is,  therefore, 
void. — Andrews,  J. — Remillard  vs.  Trudelle,  15  Q.  L.  R,  p.  328. 

7.  A  promissory  note  given  by  an  insolvent  to  a  creditor,  to 
induce  the  latter  to  sign  an  agreement  of  composition,  is  null  and  void. 
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and  DO  action  can  be  maintained  thereon  by  a  person  to,  whom  the 
note  is  transferred  after  maturity. — WuRTELE,  J. — Oervaia  vs.  Dub4, 
It  L.  R,  6  S.  C,  p.  91 ;  20  R  L..  p.  211. 

8.  R.,  commis  chez  G.  fr&res,  d^touma  a  ses  patrons  la  somme  de 
$275.  Menac^  de  poursuites  au  criminel,  11  leur  remit  certains  effets 
mobiliers,  et  G.  frferes,  en  consideration  de  ce  riglement,  s'engagferent 
de  ne  point  faire  arreter  leur  commis  infidele.  JugS,  que,  malgr6  le 
reglement  de  la  f^lonie  commis  par  R,  ce  contrat  ^tait  valide  et  a  eu 
pour  effet  de  conf^rer  a  G.  frferes  la  propriety  de  ces  effets. — ^C.  R — 
Paquette  va,  Bruneaw,  M.  L.  R.,  6  S.  C,  p.  96. 

Note. — See  decision  number  8,  at  article  989,  and  decision  num- 
ber 2,  at  article  994,  in  this  Supplement. 

9.  Qu'une  convention  faite  entre  un  certain  nombre  de  catholiques, 
par  laquelle  ils  s  engagent  k  construire  une  6glise,  en  contravention  k 
nne  ordonnance  de  T^vSque  dioc6sain,  qui  defend  la  construction  de 
cette  6glise,  est  contre  Tordre  public,  les  bonnes  moeurs  et  la  prohibi- 
tion expresse  de  la  loi  et  qu'une  action  pour  forcer  Tun  d'eux  k  payer 
sa  part  d*une  6glise  construite  dans  ces  circonstances  sera  renvoy^e. — 
CiMON,  J. — Michaud  va,  Levaaaeur,  19  R  L.,  p.  91. 

10.  The  works  of  an  author  are  not  contrary  to  good  morals, 
within  the  meaning  of  C.  C.  990,  unless  they  are  so  immoral  as  to  be 
punishable  under  the  criminal  law.  The  mere  fact  that  a  book  has 
been  placed  in  the  index  librorum  prohibitorum  by  the  Congregation 
of  the  Index,  will  not  affect  the  validity  of  a  contract  made  by  a 
bookseller  wiih  an  agent,  for  procuring  subscribers  to  such  work. — 
Davidson,  J. — Tackeva,  Derome,  M.  L.  R.,  6  S.  C,  p.  178. 

11.  An  insolvent  debtor,  who  makes  a  composition  with  his 
creditors  and  who,  to  obtain  the  consent  thereto  of  one  of  them,  gives 
him  a  promissory  note,  cannot,  on  an  action  brought  by  such  creditor 
to  recover  the  amount  of  the  note,  plead  the  nullity  of  the  agreement. 
— LoRANGER,  J,— Smith  va,  Blumenthal,  13  L.  N.,  p.  396. 

12.  In  the  absence  of  legislative  enactments  prohibiting  the  same 
and  in  default  of  an  Insolvent  Act,  whereby  the  majority  of  the  cre- 
ditors would  bind  the  remainder  to  the  conditions  of  a  composition 
and  discharge,  nothing  invalidates,  as  between  the  debtor  »ind  his 
creditor,  an  agreement  by  which  the  debtor  undertakes  to  pay  such 

creditor  more  than  the  amount  of  said  composition  and  discharge, 
10 
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and  a  promissory  note  given  to  cover  such  excess  is  valid. — Gill,  J. — 
Racine  vs.  Champcmx,  M.  L.  R,  6  S.  C,  p.  478. 

13.  Qu'une  obligation  qui  a  pour  cause  I'influence  d'une  perspnne, 
anpr^  d'un  d^put6,  ou  ses  amis,  pour  I'obtention  d'un  emploi  sou3  le 
gouvercement,  est  nulle. — Cimon,  J. — Raymond  vs.  Fra^er,  R  J.  Q., 
1  C.  S.,  p.  103. 

14.  The  plaintiff,  alleging  that  a  judgment  rendered  against  her 
husband  had  been  registered  against  an  immoveable  belonging  to  her, 
asked  that  the  hypothec  be  radiated  The  defence  was  that  the 
property  really  belonged  to  the  husband,  who  had  always  remained 
in  possession,  the  transfer  from  the  husband  to  R  and  from  R  to  the 
wife,  being  simulated  and  fraudulent,  and  constituting  a  sale  from 
husband  to  wife  by  a  person  intei-posed.  Held  : — -That,  it  being 
proved  that  the  wife  had  no  right  to  the  property,  her  action  for 
radiation  of  hj'pothec  might  be  dismissed,  without  her  husband  or  R 
being  in  the  cause. — Q.  B. — Carter  &  McCaffrey,  B.  J.  Q.,  1  B.  R, 
p.  97i 

1^.  That  a  promissory  note,  given  by  an  insolvent  debtor  to  one 
of  his  creditors,  in  excess  of  the  composition  payable  under  an  agre^ 
ment  of  composition,  to  induce  the  creditor  to  sign  such  agreement,  is 
absolutely  null,  and  no  action  upon  such  note  can  be  maintained  by 
the  creditor  against  the  debtor. — Dohebty,  J. — Oreene  &  Sons  Co.  vs. 
Tobin,  R  J.  Q.,  1  C.  S.,  p.  377. 

16.  In  an  action  on  a  promissory  notd,  by  the  payee  against  the 
maker,  the  latter  pleaded  that  he  owed  the  Plaintiff  $180  on  a  note, 
but  that,  whilst  that  note  was  at  the  bank,  he,  Defendant^  made  a 
composition  with  his  creditors,  including  the  Plaintiff,  for  15  cents  on 
the  dollar,  and^got  a  full  discharge  ;  that  a  few  days  afterwards,  the 
Plcdntiff  asked  him  to  renew  the  note  for  his  accommodation,  which  he 
did,  withoujb  receiving  any  consideration,  the  renewal  note  being  that 
now  £[ued  upon.  It  was  proved  that  the  composition  between 
Plaintiff  and  Defendant  was  simulated,  the  Plaintiff  never  having- 
discharged  Defendant,  and  having  received  the  note  sued  upon  as  a 
renewal  of  the  original  obligation.  Held  : — (Johnson,  J.,  di^a)  Even 
admitting  thai  the  composition  was  simulated,  the  Defendant  was- 
liable  for  tiie  amount  of  the  note,  he  having  received  consideration  for 
the  original  note,  now  represented  by  the  note  sued  upon,  and  having 
speoially  agreed  that  he  should  not  be  discharged  from  the  debt — C' 
B^—Gi^insv».  BariL,  R  J.  Q.,  4  C.  S.,  p.  192. 
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lY;  Que  le  d6biteur  insolvable,  qai  compose  avec  ses  cr^anciers  et 
qui  conf^ent  k  un  de  ses  cr^anciers  des  billefc^s  proraissoires.  en  sus  da 
montant  de  la  composition,  jus(]a'&  concurrence  de  sa  cr^ance  totale, 
iai  donnanb  ainsi  nne  pr6F6rence  indue  sur  les  aufcres,  ne  pourra  se 
fair»  tib^rer  de  cette  obligation,  en  invoquant  cette  fraude  qui  ne  pr6- 
judicie  qu'aux  autres  cr^anciers. — LoaANGER,  J. — Teea  va.  MGArthwr^ 
35  li.  Cl  J.,  p.  33. 

18.  Que  les  banques  ne  penvent  charger,  sur  les  billets  qui  lenr 
8ont  prdsent^ff  pcMir  escompte,  qu'un  int6r§t  de  sept  par  cent  par  an. 
Que  la  prohibition  de  la  loi,  en  cette  matiere,  6tant  dordre  public, 
celui  qui  a  pay6  k  une  banque  un  int^rdt  d^passant  le  taux  iix6  par 
la  loi,  a.  droit  de  r6p6ter  de  la  banque  le  montant  de  Te&c^  lanL — 
Pagnuelo,  J. —  Banque  de  St-HyacvrUhs  vs.  Sarraain,  B.  J.  Q,,  2  C. 
S.,  p*.  96. 

19.  A  promissory  note,  given  by  a  candidate  for  money  loaned 
him  during  an  election  of  a  member  of  the  legislature,  the  lender 
Jcnowing  that  the  money  was  obtained  and  destined  for  use  by  the 
borrawer  in  aneh  election,  is  not  recoverable  at  law,  in  virtue  of  the 
provisions  of  art.  425  R.  S«  Q„  as  being  a  promise  and  contract  arising 
ont  of  an  dection. —  C.  B. —  Bitokdevs.  VaUSe,  B.  J.  Q,,3  C.  S.,  p.  7.0. 

20.  All  alleged  infringement.of  the  Banking  Act  {e,  g.  taking  secur- 
ity for  future  advances)  though  a  matter  affecting  public  policy,  will 
not  support  a  contestation  of  the  Bank's  claim,  unless  pleaded  and 
legally  proved. — C.  R. — McCaffrey  vs.  La  Banque  du  Peuple. — B  J. 
Q.,.5aS.,p,  135. 

21.  Le  billet  k  ordre,  sign6  par  la  femme,  sans  consideration  et 
pour  le  benefice  de  son  mari,  qui  en  a  eu  le  produit  de  Tescompte  et  I'a 
employ^  pour  son  avantage  personel, — est  nul,  et  cette  nullity  ^tant 
absolue  et  d'ordre  public,  pent  etrd  invoqu6e  contre  le  tiers  porteur 
dece  billetpour  valable consideration. — Q.  B. — Richard  &  La  Banqut 
Nationale,  R  J.  Q,  3  B.  R,,  p.  161. 

22.  Celui  qui  se  pretend  porteur  de  bonne  foi,  pour  Tavoir  acquis, 
avantrech^ance  et  pour  valeur,  d'un  billet  entach6  de  fraude  etd'ill6- 
galit^,  Qst.tenu  de  prouver  ce  qu'il  allegue.  Le  refus  de  r^pondre  k 
une  question,  de  peur  de  ^'incriminer,  est  une  objection  que  le  t6moin 
ffeuLpaot Clever ;  ce  privilege  lui  est  personnel,  et  s'il  rdpond,  les  parties 
Jbla^eaiusa  a^ont  aucun  droit  d'objecter  k  la  preuvc  comme  iliegale.— « 
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C.  R. — La  Banque  Jacques-Cartier  V8.  Oagnon,  R.  J.  Q.,  6  C.  S,,  p. 
88.— CiMON,  J.— R.  J.  Q.,  5  C.  S.,  p.  499. 

23.  S.,  (Appellant's  husband)  brought  an  action  against  St.  L  Bros, 
on  a  promissory  note  for  $4,000,  a  renewal  of  a  note  for  same  amount 
made  by  S.,  endorsied  by  him  and  handed  to  St.  L.  Bros.,  alleging  that 
the  original  note  had  been  made  and  discounted  for  the  accommodation 
of  St.  L.  Bros.  The  evidence  showed  that  the  proceeds  of  the  note 
were  paid  over  to  one  D.,  cts  ageno  for  S.,  to  be  used  as  a  portion  of  a 
provincial  election  fund  controlled  by  S. — Held,  affirming  the  judgment 
of  the  court  below,  that  the  plaintiff  could  not  recover,  even  as- 
suming a  promise  to  pay  on  the  part  of  St.  L.  Bros.,  the  transax^tion 
being  illegal  under  38  Victoria.,  c.  7,  sec.  266  (P.  Q.),  now  R.  S.  Q.  art 
425,  which  makes  void  any  contract,  promise  or  undertaking,  in  any 
way  relating  to  an  electioa  under  the  said  Act. — Supreme  Court. 
—Danaereau  dk  St  Louis,  18  S.  C.  B.,  p.  587.— Q.  B.— M.  L.  R,  5  Q.  R, 
p.  332. 

24.  La  disposition  du  chapitre  122  des  Statuts  Revises  du  Canada^ 
qui  present  les  conditions  dans  lesquelles  les  banqu^s  d'^pargne  sont 
tenues  de  faire  le  placement  de  leurs  fonds,  est  d  ordre  public  Le 
pr^t  fait  par  une  deces  banques  k  un  particulier,  qui  lui  d6livre,  pour 
seule  garantie  de  rembonrscment,  une  lettre  siga^e  par  un  metnbre  da 
gouvernement  local  de  Quebec  k  YeSdt  que  ce  gouvernem  3nt  paiera  k 
ce  particulier,  ou  k  son  ordre,  une  somme  d'argent,  k  une  date  future, 
est  une  violation  de  la  disposition  et,  partant,  absolument  nul.  En 
mati^re  de  r^p6tition  de  I'indu  (condictio  sine  caiisa,  condt^tio  oh 
tumem  causam),  il  faut  distinsfuer  entre  les  contrats  -nuls  d'ane 
nullity  absolue,  ceux  q*ii  sont  conbraires  aux  bonnes  moeurs,  ou  immor 
raux,  et  ceux  qui  n'ont  pas  ce  caracb&re.  Les  somnies  dont  on  se 
dessaisit  en  verbu  des  premiers  ne  p3uveat  pas  Stre  r6p6tees  ;  celles 
dont  on  se  dessaisit  en  verbu  des  seconds  sont  siijettes  k  r6p^tibion,  par 
application  de  la  r^gle  que  nul  ne  pent  s  enrichir  au  depens  d  autruL 
— Q.  B.— Holland  &  La  Caisse  d'Economie,  R.  J.  Q.,  3  B.  R.,  p.  315. 

25.  That  no  suit  or  action  can  be  maintained  on  quantum  ToeruU  . 
for  the  value  of  services  alleged  to  have  been  rendered  to  or  for  a 
candidate  at  an  election  of  a  member  to  the  Provincial  L3gislature. — 
Andrews,  J. — Turcotte  vs.  Martineau,  R.  J.  Q.,  1  C.  S.,  p.  363. 

26.  L 'intim^,  poursuivi  par  lappelant   sur  billet  promissoire,  a 
offert  en  compensation  un  compte  pour  effets  et  marchandises  all6ga6s 
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avoir  6t^  vendue  et  livr^B  k  I'appelant  et  k  sa  demande  et  requisition 
sp^ciale.  La  preuve  a  d^montr^  que  ce  compte  se  rapportait  h,  une 
Election,  faite  en  vertu  de  la  loi  ^lectorale  de  Quebec,  et  ne  paraissait 
pas  avoir  &\A  transmis  k  Tagent  l^gal  du  candidat,  dans  le  d^Iai  d'un 
mois  de  la  declaration  de  Teiection,  et  de  plus,  que  le  dit  compte 
n'avait  pas  6t6  encouru  pour  Tappelaut  personnellement,  ni  pour  ren- 
contrer  des  d^penses  legitimes  de  la  dite  Election  et  que  Tintime  con- 
naissait  I'objet  pour  lecjuel  il  vendait  et  livrait  les  dits  effets  et 
marchandises.  Jvgi :  Qu  en  vertu  des  dispositions  de  1  article  423  des 
Statuts  Revises  dc  Quebec,  le  dit  pr^tendu  contrat  ^tait  nul,  et  le 
compte  en  question  non-recouvrable  eu  loi.  Sous  les  circonstances  de 
cette  cause,  et  en  Tabsence  d  objection  de  part  et  d'autre,  une  preuve 
verbaleietsecondaire  de  la  tenue  de  l^lection  6tait suffisante. — Q.  B. — • 
Brwa^Ue  &  Bigin,  R.  J.  Q.,  1  B.  R.,  p.  570. 

27.  An  action  lies  for  the  value  of  work  done  for  a  candidate,  in 
connection  with  an  election  contest  for  the  House  of  Commons, 
proviJi'd  the  account  for  the  work  was  reported  to  the  candiilate's 
election  agent  within  the  delay  stipul  vted  by  the  Election  Act. — Q.  B. 
— Guirin  Jk  Taijlar,  R.  J.  Q.,  3  B.  R.,  p.  83.  — TASCflEftEAU,  J. — R, 
J.  Q.,  2  C.  &,  p.  288. 

• 

28.  Uengacrement  contracts  par  un  failli  en  vers  un  de  ses  cr^an- 

ciers,  pour  obtenir  son  consentement  k  lacbe  de  composition  et  d^charge, 
de  lui  payer  lexcedant  de  sa  cr^ance  sur  le  dividende  fixe,  est  nul,  et 
un  billet  consent!  par  le  failli,  en  faveur  du  cr<^aneier,  pour  le  mentant 
de  tel  exc6dant,  et  post-date,  n'est  pas  recouvrable  en  loi. — C.  R — 
Oameau  vs.  Lariviirty  R.  J.  Q.,  1  C.  S.,  p,  491. 

993.  1.  L  purchased  at  auction  from  P.  certain  lots  in  the  City 
of  Montreal,  situated  on  projected  streets,  which  the  auctioneer 
announced  were  60  feet  wide  and  which  appeared  to  be  the  same  width 
throughout,  on  lithographed  copies  of  the  plan  of  the  property,  but,  on 
the  official  plan,  were  only  51  feet  witle  through  a  portion  of  their 
length.  After  the  sale.  I.,  who  decided  to  keep  the  lots,  although 
aware  of  the  difference  in  the  width  of  the  street  on  which  they  were 
situated,  brought  an  action  against  P.  in  damages,  claiming  that  the 
said  lots  were  of  less  value  on  a  street  51  feet  wide  than  if  situated  on 
a  street  60  feet  wide.  No  actual  amount  of  damage  was  proved.  Held, 
that  as  Plaintiff  had  made  option  to  keep  the  sai4  lots,  instead  of 
refusing  to  carry  out  the  sale,  as  he  might  have  done  on  discovering 
the  difference  between  the  actual  width  of  the  street  on  which  said 
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lots  were  situated  and  that  which  said  street  was  represented  to  ha^ 
and  as  he  had  not  proveti  any  actual  loss  to  be  suffered  by  him  in 
consequence  of  such  difference  in  the  wid^h  of  the  street,  he  was  not 
entitled  to  recover  damages  from  Defendant. — ^Davidson,  J. — Ivglia 
V8.  Phillips.  33  L.  C.  J.,  p.  82  ;  M.  L.  R.,  3  S.  C,  p.  403.-45.  B.— M. 
L.  R.,  7  Q.  B.,  p.  36. 

2.  Que  la  donation  entrevifa  de  biens  meubles  appartenant  k 
autrui,  quoique  nulle  vls-^-vis  du  propri^taire,  est  bonne  et  valable 
oontre  le  donateur  si,  par  la  suite,  ce  dernier  devient  Th^ritier  du 
propri^taire.  (C.  C.  773).  Que  dans  c*  cas  le  donateur  ne  pent  faire 
annuler  la  donation  pour  cause  d  erreur,  les  motifs  de  la  donation 
restaiit  les  memes  et  I'erreur  ne.touchant  pas  sur  la  substance  de  ^ 
ch  se  donn^e. — Tellier,  J. — Boucher  vs.  Bosquet^  M.  L.  R,  5  S.  C  p» 
11. 

3.  Que,  si  le  vendeur  d'une  maison  repr^sente  qu'elle  est  enl>riquej 
tandis  qu'elle  n'est  que  lambri:<i>^e  en  brique,  cette  erreur  sera  suffi- 
sante  pour  annuler  la  vente.—  Loranqer,  J. — Qreene  vs.  Mapping  20 
R  L.,  p.  213. 

4.  Qn'un  contrat  de  vente  est  nul,  lorsqu'il  y  a  erreur  comraun 
sur  la  matiere  qui  fait  lobjet  du  contrat — DeLorimier,  J. — Belhur- 
meur  vs.  MassS,  34  L.  C.  J.,  p.  294. 

5.  Qu'il  y  a  erreur  sur  une  dea  con<iidSratioiis  principales  de  la 
i^^ente,  si  Tacquereur  pretend  acheter  un  lot  de  villo,  avec  une  maison 
en  briques  des-«us  construite,  tandis  que  la  maison  est  const*  uite  en 
boisetn'est  que  lambriss6e  en  briques. — Q.  B. — DandurandJkMappi/iii 
34  L.  C.  J.,  p.  306. 

6.  A  bequest  of  real  property  was  made  to  three  ladies  "  con- 
**  jointly  and  in  equal  shares,  to  be  enjoyed  by  them  during  their 
"  natuiul  life,  and  after  their  decease  to  their  children  respectively," 
and,  if  two  ot*  the  three  peisons  should  die,  without  children,  the  prop- 
erty was  to  go  and  belong  to  the  child  or  children  of  the  survivor,  in 
full  and  entire  propertj^  One  only  of  the  usufructuaries  (the  last  sunr- 
ivor)  was  married  and  had  a  child.  Hebi  :  That  there  was  accretion 
amonir  the  usufioictuaries,  and  that  the  heir  was  excluded  fi^m  th« 
usufruct,  as  long  as  any  of  the  usufructuaries  survived.  Hence,  ibM 
contract  in  question  in  this  cause  was  not  void,  there  bein^  no  errof 
in  fact,  or  in  law,  in  respect  thereof.  2o.  In  any  case  error,  to  be  n 
cause  of  nullity  in  a  contract^  must  be  absolute  and  unquea^'ionable. 
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If  there  be  diversity  or  contraxliction  of  opinion  on  a  point  <yf  Ia^, 
and  eaeh  view  be  supporte<l  by  imposing  authorities,  the  legal  pre- 
SBinption  is  that  the  act  was  done  with  a  knowledge  of  their  ezist- 
eiice.^DAviosoN,  J. — De  Hertd  vs.  Boe,  R.  J.  Q.,  1  C.  S.,  p.  427. 

7.  The  defendant  purchased  an  immovable  property  at  auction 
for  $5,000.  In  the  conditions  of  sale  were  the  following  words, 
**  lease  to  be  respected,  rental  £90."  This  was  an  unintentional  error,  the 
lease,  wliich  had  one  more  year  to  run,  being  for  £85.  The  rent  was 
not  mentioned  in  the  public  advertisements  of  the  sale ;  the  seller 
acted  in  good  faith,  and  had  offered  to  make  up  the  deficiency  in  rental. 
Helfl :  That  the  error  was  not  sufficiently  serious  to  justify  the  buyer 
in  treating  the  sale  as  a  nullity  and  in  refusing  to  complete  t^ 
purchase. — Q.  B. — McBean  &  Manier,  B.  J.  Q.,  1  B.  R,  p.  353. 

8.  Where  the  holder  of  a  timber  licen*^  does  not  verify  the 
correctness  of  the  official  description  of  the  lands  to  be  covered  by 
ihe  license  before  it  issues,  and,  after  its  issue,  works  on  lands  and 
nakee  improvements  on  a  branch  of  a  river  which  he  believed  formed 
{Mirt  of  his  limits,  but  was  subsequently  ascertained,  by  survey,  to 
form  part  of  adjoining  limits,  he  cannot  recover  from  the  Cro#n  for 
tosses  sustained  by  acting  on  an  understanding  derived  from  a  plan 
furnished  by  the  Crown  prior  to  the  sale.  (Foumier  J.,  dissenting.) 
Per  Patterson,  J.  The  licensee's  remedy  would  be  by  action  to  cancel 
the  license,  under  art.  992  C.  C.  with  a  claim  for  compensation  for 
moneys  expended. — Supheme  Coltrt. — Orant  <Sk  The  Queen,  20  S.  (X 
R.,  p.  297. 

HAS.  1.  Decision  number  12,  noted  at  this  article  (Blowifa  in 
Bruvdle)  is  also  reported  in  the  M.  L.  R,  4  Q.  B.,  p.  399. 

2.  Decision  number  No  28,  noted  at  this  article  (Black  &  Walker) 
was  confirmed  by  the  Supreme  Court. — M.  L.  R.,  4  Q.  R,  p.  X. 

3.  That  exaggeration,  by  the  seller,  of  the  v»ilue  of  the  thing  sold, 
does  not  constitute  a  fraud  which  atmiils  the  contract,  more  particular- 
ly where  the  purchaser  did  not  wholly  rely  upon  the  seller's  state- 
ments, but  took  advice  from  disinterestei  parties  and  made  enquiries 
as  to  the  value  and  did  not  seek  to  repudiate  the  bargain  until  nine 
months  afterwards. —  Davidson,  J. —  Caverhill  vs.  Burland,  M.  L.  R., 
«  S.  C,  p.  169. 

4.  Qu'une  personne  qui  a  deja  achet^  k  I'enchere  publique^  d'un 
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corateur  k  nne  feiillite,  les  livres  et  cr^ances  da  failli,  et  qui  fait 
rev  ndre  ces  m^mes  cr^aoces  k  I'encan  pablic  par  an  encantear,  apr^ 
avoir  fait  dans  les  livres  de  faasses  entries  et  avoir  pr^par6  une  liste 
fausse,  y  incluant  des  coniptes  qui  n'ont  jamais  exists,  ou  qui  avaient 
6t6  pay^s,  sur  laquclle  listo  la  vente  publique  aurait  eu  lieu,  commet 
un  dol  suffisant  pour  entacher  la  vente  de  nullity  et  que  cette  vente 
sera  annul^e  quand  meme  il  sera  prouv6  qu'elle  a  eu  lieu  sansgarantie 
aucune,pas  mSme  de  I'existence  des  cr^ancea — ^Mathieu,  J.— PerrauZ^ 
V8.  Tessier,  M.  L.  R.,  6  S.  C.  p.  102. 

5.  Where  a  promissory  note  has  been  obtained  by  fraud  and 
without  any  consideration  received  by  the  maker  thereof,  such  note 
is  absolutely  void  an<]  a  third  party,  who  has  become  the  holder,  in 
good  faith,  is  not  entitled  to  recover  the  amount  thereof  from  the 
maker. —  De  Lorimier,  J. —  Banque  Jacques-Cartier  V8.  Leblanc,  M. 
L.  R.,  6  S.  G,  p.  217  ;  20  R.  L.  p.  93. 

6.  Where  the  signature  to  a  convenant  of  sale  was  obtained  by 
deception  and  misrepresentation,  by  pretending  that  a  condition 
previously  objected  to  by  the  party  signing  had  been  removed  from 
the  agreement,  the  agent  who  procured  the  signature  is  not  entitled 
to  receive  the  commission  stipulated  in  such  agreement — Davidson, 
J. — Land  &  Loan  Go.  V8.  Fraser,  M.  L.  R.,  6  S.  C,  p.  392. 

7.  The  Appellant  was  sued  on  a  promissory  note  and  pleaded 
that  the  note  sued  on  was  given  in  part  payment  of  certain  shares  of 
the  bank.  Respondent,  which  he  had  been  induced  to  buy  at  a  figure 
in  excess  of  their  market  value,  through  the  faUe  representation  and 
fraud  of  the  Respondent.  It  was  held  that  the  evidence  did  not 
sustain  the  plea  and  moreover  that  the  Appellant  had  subsequently 
ratified  the  contract — Q.  B. — Montplai8ir  &  La  Banque  Ville-Marie, 
33  L.  C.  J.,  p.  317  ;  18  R.  L.,  p.  153. 

8.  Que  la  f  raude  peut  r^sulter  de  reticences,  lorsqu*il  est  constats 
que,  par  ces  reticences,  on  obtient  une  chose  que  Ton  n'aurait  pas 
obtenu  autrement,  en  faisant  connaitre,  k  celui  avee  qui  on  contracte, 
le  fait  qu*on  lui  cache,  sachant  qu*il  n'aurait  pas  contract^  s'il  Teiit 
connu. — Mathieu,  J. — Halde  V8.  Richer,  19  R.  L.,  p.  260. 

9.  A  sale  of  substituted  property,  by  authority  of  justice,  is  null 
as  regards  the  substitute,  who  was  not  represented  therein,  where  the 
authorization  to  sell  was  obtained  by  the  tutrix  fraudulently  con- 
cealing the  will  creating  the  substitution  (not  yet  open)  and  by  also 
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withholding  iDformatioD  oa  to  the  assets  and  grossly  over-stating  the 
debts  of  the  succession.  (This  case  is  noted  below,  as  decision  num- 
ber 15  against  this  article).— Pagnedlo,  J. — McGregor  va.  Canada 
Investment  Jk  Agency  Co.,  M.  L.  R,  6  S.  C,  p.  196. 

10.  Que  le  vendeur  k  une  vente  simul^e,  faite  dans  le  but  de  sous- 
traire  ses  biens  k  I'atteinte  de  ses  cr6anciers»  n'est  pas  recevable  k 
deroander  la  nullity  de  cet  acte,  visk-vis  d*un  second  acquereur, 
qui  est  son  cr^ancier,  quoique  ce  dernier  connut,  au  moment  de  son 
acquisition,  les  circonstances  de  la  premifere  vente. — Q.  B. — Oareau  & 
Oareau,  20  R.  L.,  162 

11.  Que  Fintention  frauduleuse  des  deux  parties  k  une  vente  d'im- 
meuble  siniul^e,  ne  pent  enlpSeher  le  vendeur  de  r^clamer  Timmeuble 
vendu,  s*il  est  prouve  qu'ii  n'a  jamais  en* endu  vendre  et  n'a  jamais 
vendu  cet  immeuble,et  que,  dans  le  cas  de  simulation,  Tune  des  parties 
ne  pcut  b^n^ficier  seule  de  cette  simulation,  au  prejudice  de  I'autre, 
ce  qui  aurait  lieu,  si  Tacheteur  piiuvait  retenir  Timmeuble. — Mathieu» 
J. — Sctoggie  vs.  Biims,20  R  L.,  p.  167. 

12.  Si,  dans  un  contrat  de  vente.  Tun  des  contractants,  sans  f raude 
positive  de  sa  pai-t,  a  cependant  induit  Tautre  contractant  en  erreur, 
sur  un  fait,  dont  la  croyance  f-eule  a  d^termin6  ce  dernier  icontracter, 
il  pouiTa  y  avoir  lieu  a  la  rdsiliation  du  contrat  encore  que  leiTeurne 
toinbe  que  sur  le  motif  et  non  sur  la  cau<e  de  Tengagtment — DeLo- 
RIMIER,  J. — BelhuTneur  vs.  Mass6,  34  L.  C.  J.,  p.  294. 

If^.  Qu'une  partie  k  un  acte  simul^,  fait  dans  le  but  de  soustraire 
ses  biens  k  latteinte  de  ses  creanciers,  pent  invoquer  cette  simulation 
k  I'encontre  de  Tautre  partie  k  lacte  pour  soutenir  une  r^siliation  de 
cet  aHe  que  Ton  pretend  avoir  ^ik  faite  so  is  de  fausses  represen- 
tations.—Larue,  J. — Paquet  vr.  Pelletier,  20  R  L.,  p.  499. 

14.  L  engagement  contracts  par  un  failli  envers  un  de  ses  crean- 
ciers, pour  obtenir  son  consentement  k  lacte  de  composition  et  d^charge, 
de  lui  payer  lexcedant  de  sa  creance  sur  le  dividende  tix^,  est  nul,  et 
un  billet  conscnti  par  le  failli  en  faveur  du  creancier  pour  le  montant 
de  tel  exc^ant,  et  post  dat^,  n'est  pas  recouvrable  en  loi.— C.  R — 
Oameau  vs.  Lariviire,  R  J.  Q.,  1  C.  S.,  p.  491. 

15.  Qu'un  d^cret  fait  avec  toutesles  formalit^s  requises  par  la 
loi,  sur  une  personne  en  possession  de  Timmeuble  vendi),  constitue  un 
bon  titre  en  faveur  de  Tadjudicataire,  et  que  cetts  vente  ne  pent  Stre 
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annul^e,  parce  que  cet  adjudicataire  aurait,  par  oq  titre  aa'Meuv, 
frauduleusement  acquis  cette  niguie  propri^te,  dont  il  aunit  diapos^ 
ensuite,  en  faveur  des  auteurs  de  celui  >ur  lequel  il  est  venda,  et  qu'(m 
ne  peut  aller  au-del&  de  ce  d^cret, — Q.  B. — Giinada  Investment  4t 
Agency  Go.  &  McGregor,  K  J.  Q.,  1  B.  R,  p.  197. — Paqnuelo,  J. — 
M.  L.  R,  6  S.  a,  p.  196. 

The  above  case  was  confirmed  in  the  Supreme  CaaRT,  without 
special  reference  to  the  point  indicated  in  the  aliove  quotation  fmcn 
the  holding  of  the  C'^urt  of  Queen's  Bench.  The  Supreme  Court 
holding  is  noted  in  full  in  this  Supplement  at  article  928,  decisioti 
number  9. 

Note. — Some  cases  relating  to  debtors  giving  promissory  notes  to 
^reditora,  in  excess  of  the  amount  of  the  composition  effecttsd  with 
«ther  creditors,  are  noted  at  article  990. 

994.  1.  Qu'une  obligation  sign6e,  sans  consideration,  par  uno 
personne  faible  de  corps  et  d'esprit  et  sous  Tinfluence  de  menaces,  sera 
d^clar^e  nuUe.— Q  B.—Kerr  &  Davis,  18  R.  L,  p.  194 ;  M.  L  R,  6 
Q.  B.,  p.  156. — ^(Reversed  as  to  facts  by  the  SUPREME  Coimr. — 17  S^ 
C.  R,  p.  236 ;  13  L.  N..  p.  153.) 

2.  Le  demandeur  avait  achet^  d'un  tiers,  de  bonne  foi,  du  fer 
appartenant  k  la  d^fenderesse,  et  Tavait  ensuite  bris6  pour  Ic  vendrd 
conime  du  vieux  fer.  Menace  de  poursuites  criminellea,  il  s'oblige  k 
payer  k  la  d^fenderesse,  $1,400,  ce  qui  d^passait  consiJ^rablement  le 
jXLontant  des  domma'^cs  soutferts  par  cett^  derniira  Jiigi:'^Q,\XQ^ 
qtioique  le  demaideur  n'eut  assuma,  ^w  son  a^hit,  aucune  respansik^ 
bilit6  civile  ou  criminelle,  cependanb  rarrangamsnb  en  question  eonsti- 
tuatit  une  transaction,  il  ne  po>ivait  Sbre  mis  de  c6te  k  cau^  de 
Ferreur  de  droit  sous  I'empire  duquel  le  demandeur  setait  engag4  k 
payer  cette  somme  pour  ^viter  des  poursuites  et  ce  nonobstant  la 
lesion  que  le  demandeur  avait  soufferte,  la  lesion  n'etant  pins  une  cause 
de  nullity  entre  majeurs.  Que  la  crainte  d'un  proces  suffit  en  droit 
pour  servir  de  base  k  une  tran.saction  et  lui  donner  une  cause  valabto 
et  licite. — Jette,  J. — Ste.  Marie  vs.  Smart,  K  J.  Q.,  2  G.  S.,  p.  292. 

Note. — See  decision  number  8,  at  article  9S3  and  decision  num^ 
ber  8,  at  article  990,  in  this  Supplement 

903.  llireats  to  a  woman  in  a  weak  state  of  health  and  feebloi, 
bodily  and  mentally,  that  she  would  be  turned  out  of  her  propertf^ 
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Iiiil6!)8  she  signed  an  obligation  and  hypothec,  constitute  violence 
AHd  fear  within  the  moaning  of  C.  C.  994  and  996  and  are  a  cause  of 
Bullity  in  an  obligation  executed  under  such  circumstances  and 
without  consideration. — Q.  B.— iffrr  &  Davis^  M.  L  R.,  5  Q.  B.,  p. 
166 ;  18  R  L.,  p.  194  (Reversed  as  to  facts  by  Supreme  Coubt.— 
17  S.  C.  R.,  p.  235 ;  13  L.  N.,  p.  163), 

098.  Defendant  allowed  a  judgment  to  be  obtained  against 
him  ex  parte.  When  execution  issued  thereon,  after  obtaining  delay 
from  time  to  time,  he  paid  the  costs  in  cash  and  gave  a  note  for  th';  debt. 
H^ld :  Violence,  or  duress,  could  not  be  pleaded  as  a  defence  to  an 
action  on  the  note,  the  duress  being  only  the  fear  of  a  party  doing 
that  which  he  had  a  right  to  do. — Davidson,  J. — Evnng  va,  Hogue^ 
R  J.  Q.,  4  C.  S..  p.  494 

> 

1002.  Le  mineur  pent  valablcment  s'engager  comme  apprenti, 
sans  I'assistance  de  son  tuteur ;  son  contrat  n'est  pas  nnl  de  plein 
droit,  mais  seulement  annulabb  pour  lesion. — DESNTOrEXis,  J.  S.  P., 
Major  vs.  LabeUe,  12  L  N.,  p.  399. 

1012.  1.  Deeisiom  number  8,  noited  at  this  article,  Bl*f4:k  4k 
Wheder)  was  confirmed  by  the  Supreme  Court — M.  L.  fi.,  4  Q.  R,  p.  X. 

2.  Que  la  lesion  dans  les  contrats  de  rente,  ou  Equivalents  k  ventQ» 
on  autres  n'est  plus  une  cause  de  restitubitm,  ou  de  nullit6,  depuis 
SMOtre  Code.— Q.  B.— Wilson  <t  Lacoste,  20  R.  L.,  p.  286. 

The  above  case  was  cim&rmed  by  the  Supreme  Court,  which  did 
not  pass  upon  the  point  above  referred  to. — SaPftEME  Court. — 20  S.  C. 
R.,  p.  21& 

1013.  1.  Que  Tex^subion  d*un  acte,  par  les  parties,  doit  dinger  led 
tribunaax  dans  rinterpretation  des  obligations  stipul6es  dans  cet  actei 
— Q.  B. — L'lnjeuin  dk  Morrissette,  19  R.  L,  p.  476. 

2.  The  condition  of  a  contract  may  be  fulfilled  per  equipnUems 
instead  of  in  forma  fq>ec*Jioa,  when  it  appears  probable  that  such  was 
the  intention  of  the  contracting  parties.  And  the  same  rule  Hp;>li'*« 
to  a  condition  imposed  by  a  jud>rment,  which  is,  in  fact,  a  judicial 
contract  and  in  ihis  latter  case,  the  intention  of  the  Court  in  imposing 
mch  condition  mast  be  considered — Andjiews,  J. — Simard  v<.  For- 
tier,  R.  J.  Q,  1  C.  S.  p.  191. 

3l  Que  racheteor  a«  contre  soa  vendeur,  Taction  en  diminution 
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du  prix  et  eu  doramagcuty  k  cause  d*une  servitude  non  d6clar^e,  ni 
apparente,  au  moment  de  son  aohat»  et  qu'il  a^trouv^e  consign^  dans 
le  titre  de  son  vendeur,  sous  forme  de  reserve  en  faveur  d*un  tiers, 
propri6taire  du  terrain  voisin,  mSme  si  celui-ci  n'y  6tait  pas  partie^ 
eb  quand  bien  m§<ne  la  servitude  n*est  pas  assez  importante  pour 
autoriser  la  rescission  de  la  vente.  Que  cVst  au  vendeur,  si  ce  tiers 
n'y  a  pas  droit,  k  faire  disparaitre  la  servitude,  et  non  k  Vacheteur  k 
plaider  k  ce  sujet  avec  ce  tiera  Que  la  clause  d'un  acte  de  vente* 
disant:  **  Tacqu^reur  declare  connattrc  le  susdit  emplacement  et  ses 
"  accessoires  et  n  en  pas  exiger  plus  ample  designation/'  est  de  pur 
style  et  ne  porte  que  sur  T^tat  apparent  de  IVmplacement  k  ce  mo- 
ment Ik— CiMON,  J,^Lebd  Vfi,  Bdavger,  R  J.  Q.,  2  C.  S..  p.  331. 

4  Le  bail  en  question  cootenait  la  clause  suivante  :  **  Should  the 
"  lessee  desire  any  alteratioa  to  be  made  to  the  said  premises,  and 
*'  should  the  lessor  see  fit  to  make  the  sama,  the  said  lessee  binds  and 
"  obliges  himself  to  pay  10  per  centam,  per  annum  upon  the  total  cost 
"  thereof,  quarterly  with  said  rental" — Juge; — Que  sous  cett^  clause* 
il  6tait  k  la  discretion  du  locateur  de  faire,  ou  <)e.ne  point  faire,  les 
changeinents  aux  lieux  lou6s  demandes  pir  sdu  locatiire  et  que,  dans 
Tesp^ce  ce  dernier  ne  pouvait  le  forcer  d'^tablir  une  communication 
entre  plusieurs  maga'^ins  contigus  que  le  locateur  lui  avait  loues  par 
ce  bail — Q.  B. — Scroggie  &  Watson,  R.  J.  Q.,  2  B.  R.,  p.  104. 

5.  Where  a  clause,  in  a  deed,  is  ambiguous  and  uncertain,  the 
Court  will  give  it  such  interpretation  as  apptnirs  to  be  most  consistent 
with  the  intentio'i  of  the  parties  and  the  equities  of  the  case.  So, 
where,  by  the  terms  of  a  don  rmjutiiel,  by  marriage  contract,  a  farm, 
alleged  to  be  then  in  the  o:»cup  vncy  of  J.  M..  (one  of  the  sons  of  the 
husband)  was  exclu  led  from  the  don  muttunL  anl  it  appe.ared  that 
this  farm  was  then  in  the  possession  of  the  son  under  a  deed  of  dona- 
tion from  his  father,  which  w»is  subsequently  resiliated,  and  the  farm 
then  became  again  the  absolute  property  of  the  father,  it  was  held 
that,  the  reason  for  excluding  the  farm  having  ceased  and  disappeared 
by  the  interversiim  of  title,  it  should  not  be  excluded  From  the  don 
Tntituel. —  Q.  B. —  Powers  &  Martindale,  R.  J.  Q.,  1  B.  R,  p.  145.— 
Supreme  Coi  rt. — 23  S.  C.  R.,  p.  597. 

lOlS.  The  cashier  of  a  bank  removed  bundles  of  notes  from  the 
bank  premises  to  his  residence,  for  the  purpose  of  signing  them,  but 
it  appeared  that  he  brought  them  all  back,  and,  subsequently,  in  his 
office  in   the  bank,  he  put  a  number  of  $5  notes  in  the  bundles. 
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instead  of  $10  notes,  and  thus  defrauded  the  bank  of  $8,140.  Held : — 
In  intrusting  the  notes  to  the  cashier  to  be  signed,  there  was  no 
negligence  on  the  part  of  the  bank  involving  a  violation  of  the  terms 
of  the  contract,  and  the  loss  was  one  caused  by  "  fraud  and  dishonesty 
amounting  to  embezzlement  '*  on  the  part  of  the  employee,  and  came 
under  the  guarantee  given  by  the  policy.  The  same  employee,  short- 
ly before  his  flight  from  the  country,  caused  his  own  cheques,  to  the 
amount  of  $15,574  to  be  certified  by  the  ledger-keeper  of  the  bank, 
although  he,  the  cashier,  had  no  funds  there.  Held  :— 2.  This  act^ 
although,  technically  speaking,  not  constituting  the  crime  of  em- 
bezzlement, was  **  fraud  and  dishonesty  amounting  to  embezzlement'* 
on  the  part  of  the  cashier,  and  came  under  the  guarantee  of  the 
policy.  These  words  m  the  policy  have  to  be  taken  in  their  ordinary 
or  vulgar  sense,  as  otherwise  the  words  "  fraud  or  dishonesty  "  would 
be  without  effect. — Q.  B. — London  Guarantee  &  Accident  Co.  <t  The 
Hochda/ja  Bank,  R.  J.  Q.,  3  B.  R.,  p.  25. 

lOlS.  1.  Decision  number  3,  noted  rt  this  article,  {Battia  vs.  An- 
deraov,)  was  reserved  in  Appeal,  on  the  ground  that  certain  illegal 
evidence  had  been  admitted. — 15  Q.  L.  R.,  p.  196. 

2.  Que  Tentrepreneur  d*un  chemin  de  fer  ne  pent  exiger  d'etre 
pay6  de  ses  travaux  avant  d'avoir  ex6cut4  lui-meme  ses  obligations, 
conform^ment  k  son  contrat,  et  que  s'il\i6glige  d'ex^cuter  ses  obliora- 
tions  dans  le  temps  fix6  par  son  contrat,  la  Compagnie  pent  faire 
entreprendre  le  chemin  par  uq  autre,  sans  encourir  aucune  responsa- 
bilit^  vis-i-vis  du  premier  entrepreneur.  Que  lorsqu'il  est  convenu 
qu'une  comp^ignie  de  chemin  de  fer  6mettra  des  debentures,  et  les 
deposera  entre  les  mains  d'un  d^positaire  nomm6  par  Tentrepreneur, 
pour  la  garantie  de  ce  dernier,  il  ne  pourra  se  nommer  lui-mSme  le 
d^positaire. — Q.  B. — i^tanton  &  La  Cie  du  Cfterain  de  fer  Atlantique 
Canadien,  21  R.  L.,  p.  168. 

lOlO.  1.  That,  under  the  terms  of  an  agreement,  whereby  the 
Respondents  took  over  the  vessel ''  Cambria"  aad  assumed  all  debts 
due  by  her,  they  were  responsible  for  the  sura  demanderl,  though  not  a 
privileged,  or  mortgage  claim,  against  the  vessel. — Q  B. — Samson  & 
Ross,  16  Q.  L.  R,  p.  271. 

2.  Where  one  of  the  parties  to  a  contract  has  the  privilege  of 
doing  something  thereunder,  in  such  manner  as  he  may  elect,  as 
where  he  has  the  option,  as  to  lands  pledged  to  him,  of  selling  the 
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same  (in  default  of  fulfilment  of  conditions  of  contract)  either  en 
bloc,  or  in  severtxl  lots,  the  Court  will  not  interfere  with  the  exercise 
of  his  discretion,  unless  it  be  clearly  shown  that  the  creditor  would  not 
be  prejudiced  anJ  that  the  debtor  woald  be  benefited  by  such  inter- 
ference.— Pagnuelo,  J. — LitUe  &  Dundee  Mortgage  and  Loan  Co,^ 
R  J.  Q.,  2  C.  S.,  p.  240. 

3.  Dans  un  contrat  de  garantie  donn6  k  Tappelant  par  Tintim^e, 
se  lisait  la  clause  suivante :  "  The  bank:,  as  additional  security  for  the 
"  payment  of  the  interest,  hereby  guarantees  that  the  same  will  be 
*'  promptly  paid  to  you  as  the  instalments  of  interest  fall  due,  provided 
''  always  that  the  bank  may,  after  the  payment  of  amy  instalment, 
''  terminate  this  guarantee,  by  notice  to  you  in  writing,  three  months 
"  previous  to  any  following  instalment."  Ces  paiements  devaient 
6cheoir  les  8  fevrier,  moi,  avril  et  novembre. — Juge,  infirmant  le 
jugement  de  la  Cour  de  premiere  instance,  Boss^,  J.,  (2i8«67/^i672<e: — 
Que  pour  mettre  fin  k  cette  gai*antie,  la  banque  devait  donner  un  avis 
de  trois  mois  avant  le  'commencement  d'un  ''  in^'talment"  et  nonavant 
r^ch^ance  de  cet  "  instalment."  Ainsi,  un  avis  donn6  le  ler  octobre 
ne  suffisait  pas  pour  exempter  la  banque  de  son  obligation  de  garantir 
le  versement  6chu  le  8  fevrier  suivant. — Q.  B. — Cross  &  Ontario 
Bank,  R  J.  Q.,  2  B.  R,  p.  363. 

4  Bans  la  lettre  de  garantie  en  question  dans  lesp^e  se  trouvait 
la  stipulation  suiv  inte :  "  It  is  understood  that  you  may  grant  any 
^  extensions  of  time  for  payment  of  said  goods,  or  balance  of  accounl^ 
"  or  renew  any  promissoxy  notes,  or  bills  of  exchange  given  therefor* 
''  without  prejudice  to  this  guarantee,  which  is  to  be  construed  as  a 
''  continuing  guarantee  and  to  remain  in  full  force  until  determined  by 
**  notice  m  writing  given  to  you  by  us  ;  and  upon  giving  such  notice 
"  we  agree  to  pay  whatever  may  tben  be  due  or  accruing  due  to  you 
**  by  the  said  Max  Goldberg  to  the  extent  aforesaid  of  $1,500. — Jugi ; 
Que  cette  faculty  donn^e  au  cr^ancier  d'accorder  une  prorogation  de 
terme  au  d^biteur  principal  ne  s'appliquait  que  pendant  Texistence  de 
la  lettre  d^  garantie  ;  que  quand  cette  lettre  avait  pris  fin,  par  lavis 
prevu,  Tobligation  de  la  caution  se  trouvait  transform^e  en  celle  ds 
payer  le  montant  alors  dft  par  le  debiteur,  et  qu'il  n'^tait  plus  loisible 
au  cr^ancier  d'accorder  une  prorogation  de  d^lai  au  d4biteur  prill^ 
cipal.— Q.  B.— Friedman  &  Caldwell,  R  J.  Q.,  3  B.  R,  p.  200. 

102S.  1.  Que  lorsque  Finspecteur  des  bMisses  de  la  cit6  de 
Monir^,  en  sa  dite  quality,  contracte  aveo  un  tiers  pour  faire  dimdiir 
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tme  Mtiase,  suivant  les  prescriptions  des  r^glements  mnnicipaux,  la 
cit6  de  Montreal  est  responsable  da  coflt  des  travaux  ainsi  faits. 
(See  cases  noted  at  G.  C.  1041  et  segr,)— Mathieu,  J. — Frappier  ve. 
Gits  de  Montreal,  M.  L,  R,  5  S.  C,  p.  37  ;  20  R.  L.  p.  141. 

2.  Que»  sous  Teifet  de  larticle  1023  du  Code  Civile  un  acheteor 
d'tin  immeuble  ne  pent  poursuivre  en  dommages  un  second  achcteur 
da  mdme  immeuble,  parceque  celui-ci  aurait,  en  achetant,  donne  une 
contre-lettre  an  vendcur  s'engageant  k  respecter  la  preini^i*e  vente  et 
garantissant  le  vendeur  oontre  le  recours  de  son  premier  acheteur ; 
aacnn  lien  de  droit  n'exi^'tant  entre  les  deux  acheteurs. — Wurtele,  J. 
— Haule  V9,  Mihain^m.,  M.  L.  R.,  7  S.  C,  p.  275. 

10S4.  The  Plaintiff  agreed  to  put  up  a  cash  security  of  $15,000  to 
the  Qovernment  of  Canada  for  the  performance  of  a  contract  by  the 
Defendants^  which  security  was  to  remain  in  the  hands  of  the  Govern- 
ment until  the  coniaract  should  be  fulfilled,  and  the  Defendants  were 
to  pay^to:the  Plaintiff  the  sum  of  S2,000  per  annum  until  the  security 
should  be  neleased.  By  arrangement  with  the  Exchange  Bank,  a 
deposit  receipt  for  $15,000  in  that  Bank  was  accepted  by  the  Receiver- 
General,  which  sum  was  placed  to  his  credit  in  the  Exchange  Bank 
and  remained  under  his  control.  HM  (following  Oilman  <b  GUlhert, 
noted  io  this  Supplement  at  C.C.  1805)  that  the  loss  of  the  $15,000,  by 
the  failure  of  the  Bank,  was  a  loss  to  be  borne  by  the  Government 
ajid  not  by  tiho  Plaintiff  and  that  the  Plaintiff  was  entitled  to  recover 
the  $2,000  per  annum  from  the  Defendants,  notwithstanding  the 
tender  liack  to  him  of  the  deposit,  receipt,  after  the  insolvency  of 
the  Bank  ;  that  the  term^  on  which  the  Plaintiff  obtained  the  credit 
at.  the  Exchange  Bank  were  not  material  to  the  issue,  the  Plaintiff 
having  furnished  what  was  accepted  by  the  Government  as  equivalent 
to  ca$h  at  the. time  it  was  given  ;  that  the  amount  being  entered  in 
the  bopks  of  the  Bank  to  the  credit  of  the  Receiver  General,  the 
deposit  thereby  became  a  debt  due  by  the  Bank  to  the  Receiver- 
General  and  was  at  the  ri^k  of  the  Government — Davidson^  J. — 
GUfmn  m  OUbert,  M.  L.  R,  4S.  C,  p.  226. 

In  the  above  case  leave  to  appeal  to  the  Supreme  Court  was  ref  us:t 
ed— M  &  a  R,  p.  189. 

MKStS.  Appellants  advanced  monies  to  M.,  a  manufacturer  of  bark 
extract,  for  the  purchase  of  bark  for  them  from  time  to  tima  M.. 
also  agreed  to  buy  from  Appellants  the  fall  supply  of  bark  required 
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for  his  factory,  not  less  than  600  cords  per  month  at  $1  per  cord 
advance  on  cost  price.  M.  bought  the  bark  in  his  own  i»ame,  and  it 
was  piled  on  his  land,  where  a  certain  quantity  in  question  in  this 
suit,  was  measured  and  specially  identified  by  Appellants.  M.,  having 
afterwards  become  insolvent,  Appellants  claimed  that  they  were 
entitled  to  have  the  bark  so  measured  and  identified,  and  seized  it  in 
the  pos'>ession  of  M.'s  curator.  Held :  That  although  M.,  ac:in$i:  as 
afrent  for  Appellants,  purchased  the  bark  in  his  own  name,  and  it 
remained  in  his  possession,  yet  the  whole  transaction  beinjOf  in  good 
faith,  and  there  being  no  suspicion  of  Ms  insolvency  at  the  time  of 
the  transaction  in  question,  Appellants'  right  of  property  in  the  bark 
so  measured  and  identified  was  perfect  without  delivery,  and  Appel- 
lants were  entitled  to  revendicate  the  same  from  the  curator. 
Appellants  also  purchased  at  one  time  a  particular  lot  of  bark  from 
M.  pnyinor  full  value  therefor.  This  bark  remained  in  M.'s  possession 
at  the  time  of  his  assignment.  Held:  That  M.*s  curator  was  not 
entitled  to  retain,  in  behalf  of  the  estate,  property  acquired  by  Ap- 
pellants from  M.  before,  but  not  delivere  1  to  them  at  the  time  of,  the 
assignment.  Appellants  entered  into  a  further  a2:reement  witl^  M., 
that  he  should  manufacture  extract  from  their  bark  piled  on  M's 
premises.  M.  proceeded  to  do  so,  but  used  indiscriminately  bark 
belonging  to  Appellants  and  other  parties.  Held :  That  it  being 
impossible  to  identify  the  extract  manufeustured  from  AppoUants' 
bark,  they  were  not  entitled  to  revendicate  any  portion  of  the  extract 
from  the  curator. — Q.  B. — Church  cfc  Bemier,  R.  J.  Q.,  1  B.  R.,  p.  25Y. 

1026.  B^liveau  vendit  au  d6fendeur,  Michaud,  50,000  briques  k 
prendre  sur  une  plus  grande  quantity,  pres  de  la  gare  du  chemin  de 
fer  ;  il  fut  convenu,  d  aprfes  le  d^fendeur,  qu'il  irait  prendre  la  brique 
k  son  besoin,  et  en  tiendrait  coinpte.  Beliveau  fait  ensuite  cession  de 
ses  biens.  Jivgi:  1.  Que  cette  convention  na  point  pour  efFet  de 
rendre  le  di^fendeur  propri^taire  de  la  brique  vendue  sans  comptage  ; 
que  la  vente  n'est  parfaite,  quant  auK  tiers  et  noram^ment  quant  aux 
creanciers  du  vendeur,  repr^sent^s  par  le  curateur  k  la  cession  de 
biens,  que  lorsque  les  choses  sont  devenucs  certaines  et  d6termin6es 
par  le  comptage  (art.  J  474,  C.  C.)  ;  que  le  defendeur  ayant  pris  posses- 
sion de  la  brique.  apr^  la  cession  de  biens,  est  tenu  de  la  remettre,  on 
d'en  payer  la  valeur  au  curateur  ;  2.  Que  la  compensation  etant  inad- 
missible, la  valeur  de  la  brique  doit  etre  distribute  au  marc  la  livre 
entre  tons  les  cr6anciers. — C.  R. — Archambault  vs.  Michaud,  1  R.  de 
J.,  p.  323. 
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1037.  1.  Que  renr^gistrement  est  un  element  essentiel  da  con- 
trat  de  vente,  quant  aux  tiers,  et  que  la  propriety  n'est  transmise 
valablement  quant  k  eux,  que  par  Tenr^gistrement,  et  quc«  partant, 
les  cr^anciers  du  vendeur  peuvent  valablement  saisir  rimmeuMe  vendu 
et  dont  la  vente  n  a  pas  H^  enr^gistrd  ;  et  que  renrSgistrement,  apr^ 
la  saisie,  est  sans  etfet. — Pagnuelo,  J. — Latimer  V8,  Lajeunesse,  R.  J. 
Q.,  1  C.  a,  p.  406. 

2.  Dans  le  cas  de  vente  de  meubles,  par  un  meme  vendeur, 
k  deux  personnes  diff(^rentes,  Tacheteur  qui  est  en  possession  actuelle 
et  de  bonne  foi,  doit  ^tre  pr^f^re.  inerae  si  son  titre  d'acquisition  est 
postirieur  k  ceiui  de  Tautre  acheteur,  et  lors  uiSme  que  ce  dernier 
aurait  eu  tradition. — RouTHiER,  J.  — Drouin  vs.  Lefrangoia,  R  J.  Q., 
2  C.  a,  p.  128. 

3.  Le  4  i-eptembre  1888,  k  Quebec,  un  nomm6  Parent  et  Tappelant 
firent  un  contrat,  s  us  seing-priv^,  dans  lequel  ils  prirent  respective- 
ment  les  qualit^s  de  vendeur  et  d  acheteur,  et  par  lequel  le  prem'er 
vendit  an  second  toute  Fecorce  de  pruche  en  lattes  qu'il  avait  k  Lyster 
€t  k  Ste- Julie,  environ  700  k  800  cordes,  k  raison  de  S7  la  corde,  char- 
ge sur  les  chars  aux  stations  de  ces  deux  endroits,  et,  au  mois  de  mai 
1889,  Parent  ayant  fait  proc6der  au  mesurage  de  cette  6corce,  constata 
qu'il  avait,  aux  deux  endroits,  792  cordes.  L  appelant  d^lara  accepter 
le  mesurage  de  Parent,  et  lui  pnya  792  cordes.  Cette  quantity  d'6- 
ooree,  ne  pouvant  Stre  refue  k  la  fois  dans  T^tablissement  de  Tappelant 
k  Quebec,  I'exp^dition  en  fut  faite  par  partie  variant  suivant  les 
besoins  de  la  fabrication,  et  au  11  octobre  1889,  440  cordes  avaient 
M  revues  et  il  en  restait,  aux  stations  du  Grand  Tronc,  k  Ste-Julie  et 
Lyster,  352  cordes.  A  cette  date,  Tappelant  aycuit  appris  que  Parent 
avait  fait  une  cession  de  ses  biens  po<ir  le  b6n6tice  de  ses  cr^anciers  et 
qn'il  y  avait  compris  les  352  cordes  d*^orce  qui  lui  appartenaient,  fit 
6m%ner  et  executor  un  bref  de  saisie-revendlcation.  Les  intim^s, 
Millier  et  Griffith,  nomm6s  curateui*s  aux  biens  de  Parent,  intervin- 
rent  et  reclam^rent  la  dite  6corce  dans  rint.6rSt  de  la  masse  des 
er^anciers. — J  age:  Que  la  vente  faite  par  Parent  k  I'appelant,  ^tait 
une  vente  parfaite  entre  les  parties  ;  que  les  intim^s  n'avaient  jamais 
pris  ni  obtenu,  k,  ou  avant  la  date  de  Texecution  de  la  sa  sie  revendi- 
cation  faite  en  cette  cause,  la  possession  actuelle  et  r6elle  de  la  partie 
de  la  dite  6corce  qu'ils  reelaraaient  par  leur  intervention,  et  qu'en 
autant  Tarticle  1027  du  Code  Civil  de  cette  Province  ne  leur  donnait 
pas  le  droit  d'obtenir  les  conclusions  de  leur  dite  intervention,  et  qii'k 

I'encontre  du  demandeur,  propri^taire  de  la  dite  6corce,  et  contestant 
11 
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la  dite  intervention,  les  intim^s  se  trouvaient  sans  droit. — Q.  B.-— 
RocketU  A  MUler,  17  Q.  L.  R,  p.  164. 

1028.  Q'le  ia  convention,  dans  an  acte  de  vente,  par  laquelle 
i'acqu^reur  s'oblige  k  payer  toutes  les  hypoth^ues  affectant  le  terrain 
vendu,  ne  donne  pas  aux  er6anciers  hypoth6caires  une  action  directe 
contre  Facqu^reur. — Brooks,  J. — Parker  vs.  Lamoureiuc,  17  R  L., 
p.  705. 

1029.  Persons  named  as  beneficiaries  in  policies  issued  while 
the  Act,  29  Vict.  Q.,  ch.  17,  was  in  force,  have  no  accrued  or  vested 
right,  within  the  meaning  of  41-42  Vici,  ch.  13,  and  the  revocation 
and  the  re-appropriation  ma^ie  in  1880  were  valid.  In  any  event, 
under  Art.  1029  C.  C,  the  husband  had  power  to  revoke  the  stipula- 
tion for  the  benefit  of  the  wife,  so  long  as  she  had  not  signified  her 
assent  thereto. — Q.  B. — Reea  &  Hv^hea,  R  J.  Q.,  3  B.  R,  p.  443. 

The  above  case  is  noted  in  full,  in  this  Supplement,  at  article  1265. 

lOSO.  Une  certaine  lisi^re  de  terrain,  requise  pour  T^largisse- 
ment  d'une  rue,  f ut  conc6d6e  par  feu  Thomas  Bum  k  la  demanderesse, 
k  la  charge  par  cette  demi^re  de  faire  certains  travaux  de  voierie, 
d'embellissement  et  d'entretien,  tant  que  le  c6dant  n'aurait  pas  vendu 
ou  dispos6  autrement  le  terrain  contigu  k  celui  c6d6.  Thomas  Bum, 
le  p&re  des  D6fendeurs,  ^tant  d6c^d6  ah  intesta^,  la  Demanderesse 
poursuivit  deux  de  ses  h6ritiers  pour  recouvrer  le  coiit  des  travaux 
faits  depuis  son  dec&s.  Ces  deux  h^ritiers,  les  Defendeurs,  avaient 
acquis  par  acte  de  vente,  d'un  troisi^me  h^ritier,  sa  part  indivise  dans 
les  biens  dependant  de  la  succession.— -/tt^^ ;  Que  les  D^fendcurs  ne 
pouvaient  etre  recherch&s  par  la  Demanderesse  pour  le  coiit  des  tra- 
vaux en  question,  attendu  que  la  stipulation  faite  par  Thomas  Bum, 
dans  ra.cte  de  cession,  etait  cens6e  faite  tant  pour  lui  qu'au  profit  de 
ses  h^ritiers. — Bourgeois,  J. — La  Coiporation  de  Trois-Riviires  vs. 
Rebv/rn,  1  R  de  J.,  p.  339. 

1081.  1.  Decision  No.  3,  noted  at  this  article,  was  confirmed  in 
the  Supreme  Court  by  the  following  judgment ; 

The  Molsons  Bank  took  from  one  H.,  several  warehouse  receipts 
as  collateral  security  for  commercial  paper  discounted  in  the  ordinary 
course  of  business  and,  having  a  surplus  from  the  sale  of  the  broods 
represented  by  the  receipts,  after  paying  the  debts  for  which  they 
were  immediately  pledged,  claimed,  under  a  parol  agreement,  to  hold 
that  surplus  in  payment  of  other  debts  due  by  H. — H.,  having  become 
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insolvent,  T.  (Appellant),  under  C.  C.  1031,  brought  an  action  against 
the  bank,  claiming  that  the  surplus  must  be  distributed  rateably 
among  the  credit*  rs  generally.  H.  was  a  member  of  the  firm  of  H, 
&  H.  and  they  were  not  parties  to  the  suit.  Held,  affirming  the 
judgment  of  the  Courts  below,  that  the  parol  agreement  was  not 
contrary  to  the  provisions  of  the  Banking  Act  chap.  120,  seca  52  et 
seq.  That,  after  the  goods  were  lawfully  sold,  the  money  that 
remained,  after  applying  the  proceeds  of  each  sale  to  its  proper  note, 
was  simply  money  held  to  the  use  of  H.,  subject  to  the  terms  of  the 
parol  agreement  —Supreme  Court. — Thompson  Jk  Molsons  Bank,  12 
L.  N.,  p.  339 ;  16  S.  C.  R.,  p.  664. 

2.  An  unpaid  creditor  can  raise  the  question  as  to  the  real  owner 
of  property  sold  in  execution  and  can  claim  the  proceeds,  although 
the  real  owner  be  silent. — Q.  B. — St  Ann's  Mutual  Building  Society 
&  Watson,  M.  L.  R.,  4  Q.  B.,  p.  328, 

3.  A  creditor  who,  on  the  distribution  of  the  price  of  sale  of  his 
debtor's  property  under  process  of  execution,  has  not  been  collocated, 
because  the  proceeds  were  insufficient  and  were  awarded  in  the 
report  to  a  privileged  creditor,  for  a  claim  due  by  the  debtor  jointly 
with  another,  his  warrantor  to  the  extent  of  one  half  of  the  claim, 
has,  under  C.  C.  1031,  the  right  to  bring  the  action  the  debtor  could 
ha've  brought  against  such  warrantor  to  recover  from  him  the  amount 
for  which  he  is  liable.  The  failure  of  the  debtor  to  proceed  in 
warranty  against  his  co-debtor  and  warrantor,  at  the  time  of  the 
distribution  of  the  proceeds  of  his  property,  amounts  to  a  refusal  and 
neglect  on  his  part  to  act,  sufficient  to  entitle  the  creditor  to  avail 
himself  of  this  article.  It  is  not  necessary,  in  such  a  case,  that  the 
creditor  should  join  his  debtor  as  co-defendant  in  the  suit  brought 
against  the  warrantor. —  C.  R —  Qosselin  vs  Bruneau,  16  Q.  L.  B. 
p.  23. 

4.  Qu'un  cr^ancier  n'a  pas  le  droit  de  faire  saisir,  par  saisie-arrSt 
avant  jugement,  les  biens  du  d^biteur  de  son  d^biteur  qui  sont  entre 
les  mains  d'an  tiers. — C.  R. — Starr  vs,  Phillips,  R.  J.  Q.,  1  C.  S.,  p.  315. 

5.  The  privilege  granted  by  Art.  873,  C.  C.  P.,  as  amended  by 
Art  6973,  R.  S.  Q.,  of  substracting  from  the  sale  the  effects  men- 
tioned in  Art  566,  C.  C.  P.,  may  be  exercised  by  a  third  person,  who 
is  the  owner  of  any  effects  on  the  leased  premises,  which,  had  they 
belonged  to  the  tenant,  could  have  been  withdrawn  by  him. — Doherty, 
J, — Hen'on  vs.  Brunei,  R.  J.  Q.,  6  C.  S.,  p.  318. 
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^  6.  The  privilege  grrtnted  to  the  lessee,  by  Art  873  C.  C.  P.,  a* 
amended  by  Art.  5973  R.  S.  Q.,  of  subtracting?  from  the  sale  under  a 
saitne-gagerie  the  effeets  mentioned  in  Art.  656  C.  C.  P.,  may  be  exer- 
cised by  a  third  person,  who  is  the  owner  of  effects  on  the  premises 
leased,  which  effects,  had  they  belonged  to  the  tenant,  could  have 
been  withdrawn  by  him. — C.  R. — Brophy  V8,  Fitch,  R.  J.  Q.,  7  C.  S.^ 
p.  175. 

1033.  1.  D-  cision  number  4,  noted  at  this  article,  {Porteoua  & 
ReyTMv)  is  also  reported  in  the  16  Q.  L.  R.,  p.  37. 

2.  Decision  number  18,  noted  at  this  article,  (Black  &  Walkery 
was  affirmed  in  the  Supreme  Court — M.  L.  R,  4  Q.  B.,  p.  X. 

3.  Que  la  vezite  d'un  immeuble,situ6  dans  les  cantons,  faite  soua 
seing  prive.  ne  sera  pas  annul6e,  comme  faite  en  f raude  des  droits  des 
creanciers  du  vendeur,  si  le  vendeur  ^tait  solvable  au  temps  de  cette 
vente,  et  ce  quand  mSine  Tacte  de  vente  ne  serait  enregistr^  qu'apres 
que  le  vendeur  fut  devenu  en  d^confiture  (C.  C.  2090.) ~Q.  B. — 
Eastern  Township  Bank  &  Bishop,  17  R  L,  p.  161 ;  M.  L.  R,  6  Q.  B.^ 
p.  216. 

4.  Que  Tadjudicataire  de  biens  c6d6s  par  un  d^biteur  insolvable, 
qui  aura  contribu6  k  Eloigner  des  ench^risseurs  serieux,  dans  lev  but 
d'acqu^rir  les  biens  pour  Tinsolvable,  sera  responsable  aux  creanciers 
de  Tinsolvable  du  montant  de  la  perte  qu'il  leur  aura  fait  6prouver. — 
Q.  B.— Jacobs  &  Ransom,  17  R  L.,  p.  323  ;  M.  L.  R,  6  Q.  B.,  p.  260. 

5.  Where  a  person,  who  is  notoriously  insolvent,  transfers  a 
policy  of  life  insurance  to  a  creditor,  as  collateral  security  for  a  pre- 
existing debt  and  the  amount  of  the  pol  cy  is  received  by  such 
creditor  after  the  death  of  the  assignor,  any  otiier  creditor  may  bring 
an  action,  in  his  own  name,  against  such  assignee,  to  set  aside  the 
assignment  and  to  compel  him  to  pay  the  money  into  Court  for 
distribution  among  the  creditors  generally. — Davidson,  J. — Prentice 
vs.  Steele,  M.  L.  R,  4  S.  C,  p  319.— C.  R— M.  L.  R,  5  S.  C,  p.  294 

6.  Qu'un  cr^ancier  chirographaire  d'un  donataire  pent  invoquer 
le  d^faut  d'enregistrernent  d'une  donation  entrevifs  consentie  par  le 
donateur,  son  dibiteur,  en  fraude  de  ses  droits. — DeLorimier,  J. — 
Leclaire  vs,  Landry,  19  R.  L.,  p.  343. 

7.  Qu*un  acte  de  vente  ou  cession  d'un  immeuble,  consdnti  par 
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'Wb  ioaolvable,  en  ex^ution  d'une  convention  aot^rieure.  faite  dansui^ 
iiiBinpfi  oii  il  n'itait  pas  insolvable,  ne  sera  pas  annuls  comme  fait  e^ 
%aujle!  des  crdanciera — Q*  B. — Prifontaine  <fe  Barrie,  19  E.  L,  p.  50L 

8.  Que  les  jagements  rendus  contre  un  d^biteur  pen  vent  6tr& 
4^taqute  par  ses  cr^anciers  comme  rendas  en  fraude  de  leurs  droits. — 
<}AaH£,  J.  --DuBerger  vs.  Ray,  13  L.  N..  p.  402. 

9.  Le  cr^ncier  qui  exerce  les  droits  de  son  d^biteur  n'est  pas  nn 
tiers,  mais  le  repr^sentant  du  d^biteur,  son  ayant  cause ;  c'est  le  d^biteur 
qui  agit  par  son  interm^diaire,  et,  par  consequent,  il  ne  pent  faire 
-valoir  que  les  droits  que  le  d^biteur  lui-mSme  pourrait  faire  valoir. 

Si  un  acte  de  vente  a  6t6  consenti  frauduleusement,  les  cr^anciers         ^ 
peuvent  en  demander  Tannulation  ;  mais  ils  ne  peuvent  accepter  la 
partie  qui  leur  est  favorable  et  rejeter  ce  qui  leur  paraii  d^favorabie, 
<ju  d^savantageux. — Q.  B. — Parent  (fe  Leclaire,  R.  J.  Q.,  1  B.  R,  p.  244. 

10.  The  sale  d  r&mir6  by  a  debtor,  to  enable  him  to  pay  part  of 
his  liabilities,  cannot  be  attacked  as  simulated,  fraudulent  and  prefe- 
rential by  a  creditor  who  was  cognizant  of  the  snle  and  himself 
received  the  proceeds  of  it.  Under  such  circumstances,  the  remedy  * 
of  the  creditor  is,  not  to  deprive  the  advancer  of  his  security,  but 
ratht'r  to  disinterest  him  by  repaying  him,an<l  thus  bring  the  security 

back  into  the  debtor's  estate. — Andrews,  J. — Ratte  vs,  Noel,  R.  J.  Q., 
2  C.  S.,  p.  79. 

11.  Where Opposant's  title  to  immoveable  property, acquired  by  her 
from  a  disinterested  third  party,  was  duly  rejristered  before  the  exist- 
ence of  the  claim  of  a  judgment  creditor  of  Oppo&mts  husband,  and 
n  >  action  to  annul  the  wife's  deed  had  ever  been'  instituted,  such 
creditor  is  not  entitled  to  seize  the  property,  an<l  a  contestation  by 
him  of  the  wife's  opposition,  on  the  ground  that  the  deed  to  the  wife 
IFas  simulated  and  that  the  husband  was  the  real  owner,  cannot  be 
maintained. — Q.  B. — L  fehvre  &  Lapi  n^e,  R.  J.  Q.,  1  B.  R,  p.  364. 

12.  Par  Casault  J. — La  revocation  d'un  contrat  frauduleux  est 
prononc^  non  seulement  en  faveur  du  creancier  qui  la  demande,  ma  s 
aussi  en  faveur  de  tons  les  cr^anciers  auxq'ieU  le  contrat  attaqu^ 
porte  prejudice.  (Le  tuc  &  Tourigny  at  al,,  17  R  J.  Q.,385,  discut^e.) 
£t  sous  ce  rapport,  il  ny  a  aucune  difference  entre  un  paiement  (C.  CI 
1036)  et  un  contrat,  tons  deux  faits  par  un  d^biteur  insolvable  et 
reputes  faits  avec  intention  de  frauder.  Pour  les  actions  pauliennes, 
-eomme    ponr  toutes    les    autres    actions    r^vocatoires,    la   juridic- 
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tion  est  d^termin^e  par  la  valeur  des  choses  qu'ellea  ont  pour  but  de 
r^taMir,  les  premieres  dans  I'actif  du  c^dant,  les  autres  dans  celui  de 
la  personne  qui  les  intente. — C.  T^—Beavlieu  V8,  Leveaque,  R.  J.  Q.,  2 
C.  S..  p.  1 93. 

13.  La  classe  de  Taction  et  le  montant  des  d^pens,  dans  une 
action  paulienr  e,  sont  d6teriQin6s,  non  par  le  montant  de  la  cr^ance 
du  dem^^ndeur,  niais  par  la  valeur  de  Timmeuble  qu'on  veut  faii*e 
rentrer  dans  le  patrimoine  du  defendeur. — De  Lorlmier,  J. —  Labelle 
va,  Meunier,  R.  J.  Q.,  3  C.  S.,  p.  256. 

14.  L'action  paulienne  ne  poursuivant  pas  la  dtelaration  d'une 
nul1it6  relative,  mais  celle  d'une  nullity  absolue,  le  rnontant  deB 
timbres  k  opposer  sur  les  procedures  doit  Stre  r^gl^^non  par  la  somme 
demand^,  mais  par  la  valeur  des  biens  qu'on  cherche  k  faire  rentrer 
dans  le  patrimoine  du  d^biteur. —  C.  R —  Leclaire  vs,  Cotd,  R.  J.  Q.,  3- 
C.  S.,  p.  331. 

15.  It  is  competent  for  a  party  contesting  an  opposition  qfin  de 
dist'ra'fre,  to  the  sale  of  moveables,  to  attack,  by  his  plea  to  the  opposi- 
tion, the  validity  of  the  sale  under  which  the  opposant  claims  title^ 
and  to  which  contestant  was  not  a  party,  on  the  ground  of  simulation 
and  fraud.— C.  K— Wilson  vs.  Malum,  R.  J.  Q.,  3  C.  S.,  p.  267. 

f 

16.  The  holder  of  a  location  ticket  granted  a  hypothec  on  his  lot 

to  a  creditor,  and  afterwards  sold  the  lot  to  his  son,  who  obtained  a 
patent  from  the  Crown.  The  hypothecary  creditor  then,  by  action 
pavZiaTui,  directed  against  father  and  son,  asked  the  annulment  of  the 
sale  as  a  fraud  on  his  right.  Held,  that  the  hypothec  was  void  under 
article  1743  of  the  Revised  Statutes  of  Quebec,  which  forbids  the 
hypothecation  of  and  exempts  from  seizure,  a  settler's  lands  held  under 
location  ticket;  and  inasmuch  as  the  lot  had  never,  in  contemplation 
of  law,  been  part  of  the  debtor's  patrimoine^  so  as  to  be  the  gage  of 
his  creditors,  the  plaintiff  had  no  action  paxdiana  in  respect  of  it.. 
Even  if  the  sale  were  proved  to  be  collusive,  the  Court  would  not  set 
it  aside  merely  to  enable  the  plaintiff  to  call  upon  the  Crown  to  take 
proceedings  for  the  annulment  of  the  letters- patent  as  having  been 
fraudulently  obt  ained.  The  plaintiff's  remedy,  if  any,  in  that  dii-ection, 
would  be  a  dinct  application  to  the  Attorney -General,  supported  by 
aiBdavit. — C.  R. — Morin  V8.Tremblay,  17  Q.  L.  R.,  p.  272. 

17.  On  the  20th  December,  1883,  the  creditors  of  one  L  resolved 
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to  accept  a  composition  payable  by  his  promissory  notes  at  4,  8  and  12 
montha  At  the  time  L  was  indebted  to  the  Exchange  Bank  (in 
liqaidation),  who  ^'vi  not  sign  the  composition  deed,  in  a  sam  of  S14  003. 

B.  et  al.,  the  Appellants,  were  at  that  time  accommodation  endorsers  for 
$7,415  of  that  amount,  but  held  as  security  a  mortgage,  dated  the  5th 
September,  1881,  on  L's  real  estate.  The  bank  having  agreed  to 
accept  $8,000  cash  for  its  claim,  B.  et  al.,  on  the  8th  January,  1884, 
advanced  $3,000  to  L.,  and  took  his  promissory  notes  and  a  new 
mortgage,  registered  on  the  13th  January,  for  the  amount,  having 
discharged  and  released  on  the  same  day  the  previous  mortgage  of  the 
5th  September,  1881.  This  new  transaction  was  not  made  known  to 
D.  et  aL,  the  Respondents,  who,  on  the  14th  January,  1884,  advanced  a 
sum  of  $3,000  to  L.  to  enable  him  to  pay  off  the  Exchange  Bank  £uid 
for  which  they  accepted  L.'s  promissory  notes.  L.,  the  debtor,  having 
failed  to  pay  the  second  instalment  of  his  notes,  D.  et  aL,  who  were 
not  originally  parties  to  the  deed  of  composition,  brought  an  action  to 
have  the  transaction  between  L.  and  the  Appellants  set  aside  and  the 
mortgage  declared  void,  on  the  ground  of  having  been  granted  in  fraud 
of  the  rights  of  the  debtor  s  creditora  Helti,  reversing  the  judgment  the 
courts  below,  that  the  agreement  by  the  debtor  L.  with  the  Appellants 
was  valid,  the  debtor  having,  at  the  time,  the  right  to  pledge  a  part  of 
his  assets  to  secure  the  payment  of  a  loan  made  to  assist  in  the 
payment  of  his  composition.  (The  Chief  Justice  and  Taschereau,  J., 
dissenting.)  Per  Foumier  J.  The  mortgage  having  been  registered  on 
the  13th  January,  1884,  the  Respondent's  right  of  action  to  set  a4de 
the  moi-tgage  was  prescribed  by  one  year  from  that  da.te.    (Art.  1040 

C.  C.) — Supreme  Court.— Broaaard  &  Dupraa,  19  S.  G  R.,  p.  531. 

18.  The  Respondent  obtained,  against  the  Montreal  and  Sorel 
Railway  Company,  a  judgment  for  the  sum  of  $675  and  costs  and 
having  caused  a  writ  of  venditioni  exponas  to  issue  against  the  rail- 
way property  of  the  Montreal  and  Sorel  Railway,  the  Appellants,  who 
were  in  possession  and  working  the  railway,  claimed,  under  a  certain 
agreement  in  writing,  to  be  entitled  to  retain  possession  of  the  railway 
property  pledged  to  them  for  the  disbursements  they  had  made  on  it, 
and  tiled  an  opposition  ajin  de  charge  for  the  sum  of  $35,000  in  the 
hands  of  the  Sheriff.  The  Respondent  contested  the  opposition.  The 
agreement  relied  on  by  the  Appellant  company  was  entered  into  be- 
tween the  Montreal  and  Sorol  Railway  and  the  Appellant  company, 
and  stated,  amongst  other  things,  that  the  Montr  eal  and  Sorel  Railway 
Company  was  burthened  with  debts  and  had  neither  money  nor  credit 
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to  phM2e  the  road  in  running  order,  ete.  The  amount  daksed  Urn 
disbursments,  etc.,  was  over  $35,000.  The  Superior  Court,  whose  judg^ 
ment  was  affirmed  by  the  Court  of  Queen's  Bench  for  Lower  Cfemada, 
dismissed  the  opposition  ajin  d/t  charge.  i)n  appeal  io  the  Sttpreme 
Gburt,  the  Respondents  moved  to  quash  the  appeal,  on  the  ground  that 
the  amount  of  the  original  judgment  was  the  only  matter  in  contro- 
versy and  was  insufficient  in  amount  to  give  jurisdiction  to  the  Courk 
The  Court,  without  deciding  the  question  of  jurisdietion,  heard  the 
Appeal  on  the  merit<«,  and  it  was  held  :  1st.  That  such  an  agreement 
must  be  deemed  in  law  to  have  been  made  with  intent  to  defraud  and 
was  void  as  to  the  anterior  creditors  of  the  Montreal  and  Sorel  Rail* 
way  Company.  2nd.  That,  as  the  agreement  granting  the  lien,  or 
pledge,  effected  immoveable  property  and  had  not  been  registered,  it 
was  void  against  the  anteri  >r  creditors  of  the  Montreal  and  Soret 
Railway  Company  (Arts.  1977,  2015  and  2049  C.  C.)  3rd.  That  Art 
419  C.  C.  does  not  give  to  a  pledgee  of  an  immoveable,  who  has  not 
registered  his  deed,  a  right  of  retention  as  against  the  pledger's  exe- 
cution creditors  for  the  payment  of  his  disbursements  on  the  property 
pledged,  but  the  pledgee's  remedy  is  by  an  opposition  afia  de  onaer- 
t;  r  to  be  paid  out  of  the  proceeds  of  the  judicial  sale  (Art.  1972.) — 
— Supreme  Court — I'he  Great  Eastern  Ry.,  <fe  Lambe. — 21  S.  C.  R, 
p.  431. 

19.  Que  la  quittance  obtenue  d*un  commer<;ajit  insolvable,  peu 
de  jours  avant  sa  cession,  avec  de  Targent  prSt6  au  d61»iteur  par  la 
femme  s^par^e  de  biens  de  ce  commer<;ant, — et  la  vente  k  remer^, 
consentie  simultanement  k  la  femme,  par  ce  d6biteur,  du  chaland  dont 
la  balance  du  prix  d'une  vente  ant6rieure  formal t  la  cr^ance  du  mari 
contre  lui, — sont  ceus^es  frauduleuses,  simul«^es  et  faites  en  vue  de 
soustraire  ill6galement  cette  enhance  aux  cr^anciers  du  mari,  et  comme 
telles  doivent  ^tre  annulees. — Gill,  J. — Lamarche  vs.  Gartier,  1  K  de 
J.,  p.  27. 

20.  Qu'une  donation  par  contrat  de  mariage,  en  faveur  de  la 
future  Spouse,  pour  lui  tenir  lieu  de  douaire,  stipul^e  par  le  futur 
^poux,  doit  etre  pr^sum^e  frauduleuse,  k  IVgard  des  cr^anciers  actuels 
et  posterieurs  de  ce  dernier,  si  telle  gratuity,  ajoutee  k  la  masse  de 
ses  autres  dettes,  a  eu  pour  efTet  de  le  rendre  insolvable. — Ouimet,  J. 
— BaissUrea  vs,  ProuLx,  1  R.  de  J.,  p.  58. 

21.  I7ne  donation  faite  par  le  mari  k  sa  femme,  par  contrat  de 
mariage,  payable  en  cas  de  mort  ou  de  faillite,qui  d^passe  Tactif  libre 
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QQAri  et  4  VeiVkt  de  le  veBi1r&  inpolvable,  peat  dtre  nii8&  de  cOt6 
«OHHne  feanduleusie. — C.  R» — RobibaiUe  vs.  ProtdXy  R  Ji  Q.,  7  C.  SU 
p.  274 

22.  S.  obtained  from  a  person,  who  afterwards  became  insolvent, 
a  transfer  of  a  warehouse  receipt,  a9  collateral  security  for  a  pa'^t  du^ 
indebtednesa  S.  sutidequently  transferred  the  receipt  to  another 
party.  In  an  action  against  S.,  by  the  curator  to  the  transferor,  to 
have  her  condemned  to  deliver  up  the  receipt  to  him,  or  pay  the  value 
of  the  floods  represented  thereby.  Held:  That  the  transfer  of  a 
warehouse  rt^ceipt,  to  secure  a  past  due  indebtedness,  is  not  in  itself 
an  unlawful  act,  but  such  transfer  gives  the  transferee  none  of  the 
exceptional  rights  which  would  result  from  a  transfer  under  C.  S.  C. 
ch.  54,  s.  9.  It  giv;  s  him  no  right  upon  the  goods  represented  by  the 
receipt,  such  goods,  notwithstandincr  the  transfer,  remaining  the  pro- 
perty of  the  transferor,  free  of  any  lien  whatever  in  favor  cf  the 
transferee.  And  as,  in  th*^  present  case,  the  ti*an<^feree  had  taken  no 
st«^ps,  prior  to  the  insolvency  of  the  transferor,  to  obtain  possession 
of  the  goods  and  had  dispossessed  hert^elf  of  the  i'ecHipt,the  action  by 
the  curator  to  compel  the  transferee  to  deliver  up  the  receipt,  or  pay 
the  value  of  the  goods,  was  held  to  be  unfounded.— C.  R — Fattvs. 
Shortly,  R  J.  Q.,  1  C.  S.,  p.  e389. 

1034.  1.  Que  la  crdance  resultant  d'un  cautionnement,  pour  la 
garantie  de  lex^cntion  fid&ie  das  devoirs  d'un  oiBeier  public,  n'a 
d existence,  cont  e  la  caution,  (|U au  temp^  oh  le  d^faut  de  lofficier 
public  est  constats  et  que.  si  la  caution  donne,  san^  f  raudc.  tous  ses 
biens,  par  un  acte  de  donation  passe  dnpuis  la  date  du  cautionnement, 
mais  avant  le  temps  ou  le  d^faut  de  lofficier  public  est  constats,  le 
ereancier  ne  pourra  obtenir  la  nullit6  de  la  donatiim,  vu  que  cette 
cr^ance  doit  6ire  considir6e  comme  post^^rit^ure  k  cette  donation. —  Q. 
R — Marion  &  Postmaster  General,  18  R  L.,  p.  697 ;  M.  L.  R,  6  Q.  B., 
p.  175. 

2.  Que  la  donation  de  meubles  de  m^nas^es  faites  dans  un  con- 
trat  de  mariage  par  le  f utur  ^pous  k  la  fubur  epouse,  est  un  contrat 
k  titre  gratui  et  que,  si  au  temps  de  la  donation,  le  futur  6poux  est 
in^olvable,  cette  donation  pourra  Stre  annul6e,  a  la  deman  le  dea 
cr6anciers  de  ce  dernier,  sans  qu'il  soit  n6cessaire  de  prouvtr  que  la 
future  ^pou<e  connaissait  alors  Tinsolvabilit^  du  mari  —  Davidson,  J. 
Mclntoah  vs.  Beiplinger,  20  R  L.,  p.  130 ;  M.  L.  R,  7  S.  C,  p.  456. 
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3.  Une  donation  partielle,suivie  dune  s^rie  d'autres, qui  ont  pour 
effet  de  rendre  le  donatcur  insolvable,  au  prejudice  de  ses  cr^anciers, 
est  annula'>le  k  la  demande  de  ces  demiers,  au£  termes  des  articles 
1032  et  1034  C.  C— C.  TSi.—Houli8ton  m  Hart,  17  Q.  L.  R,  p.  249. 

103^.  1.  Where  a  debtor  enters  into  a  contract,  twenty-three 
days  before  he  makes  a  judicial  abandonment,  by  which  he  transfers 
to  one  of  his  creditors  practically  the  whole  of  his  available  moveable 
property,  being  at  the  time  indebted  to  other  creditors  in  a  large 
sum,  which  he  has  no  m^^ans  of  payingr,  it  may  be  presumed  that  the 
debtor  knew  he  was  insolvent.  Knowledge  of  the  insolvency,  by  the 
person  with  whom  he  cimtracted,  may  be  presumed  from  the  fact  that 
this  person  had  been  doing  business  with  him  for  several  years  and 
had  an  intimate  knowledge  of  his  affairs  ;  that  he  knew  that  the 
insolvent  was  indebted  to  him  in  a  large  amount  ;  that  he  held  over- 
due paper  of  the  insolvent  and  that  the  insolvent  was  indebted  to  him 
in  a  large  amount  and  that  the  insolvent  was  ind«^bted  to  other 
parties. — Lynch,  J. — Letov/meiix  vs.  Dufreane,  14  L.  N.,  p.  65. 

The  above  case  was  confirmed  in  Appeal  by  the  following 
decision  : 

2.  Where  a  debtor  enters  into  a  contract  (twenty-three  days 
before  making  a  judicial  abandonment  of  his  estate^,  by  which  he 
transfers  to  one  of  his  creditors  practically  the  whole  of  his  stock  in 
trade  and  moveable  property,  he  being  ac  the  time  indebted  to  other 
creditors  in  a  large  sum,  which  he  has  no  means  of  paying,  it  may  be 
presumed  that  the  debtor  was  in  a  state  of  insolvency.  Knowleijge 
of  the  debtor's  insolvency,  by  the  creditor  with  whom  he  contracted^ 
may  be  presumed  from  the  fact  that  the  creditor  had  been  doing 
business  with  him  for  several  years  and  had  an  intimate  knowledge 
of  his  aHTairs  ;  that  the  insolvent  was  indebted  to  him  in  a  large 
amount  ;  that  the  creditor  held  overdue  paper  of  the  insolvent  and 
was  aware  that  he  was  indebted  to  other  parties. — Q.  B. — Odraour  Jt 
Letourneux,  R.  J.  Q.,  1  B.  R,  p.  294. 

3.  An  onerous  contract  made  by  an  insolvent  debtor,  with  a 
person  who  does  not  know  him  to  bo  insolvent,  and  whose  acts 
throughout  show  good  faith,  will  not  be  set  aside  as  simulated  and 
fraudulent. — C.  'R.^Adams  vs. Boucher,  R  J.  Q.,  2  C.  S.,  p.  182. 

4.  Que  la  vente  dont  il  s'a;xit  dans  cette  cause  ^tant  faite  en 
paioment  d'une  dette  ancienne,  lorsque  Beliveau  ^tait  insolvable,  k  la 
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connaissauce  du  d^fendeur,  est  frauduleuse. — C.  R. — Arcluimbavlt  V8. 
Michavd,  1  R.  de  J.,  p.  323. 

5.  See  case  of  Stevenson  &  Canadian  Bank  of  CoTrimerce,  noted 
in  this  Supplement  at  Article  1036,  decision  number  4. 

1036.  1.  See  case  of  Prentice  V8.  Steele,  noted  in  this  Supple- 
ment at  article  1032,  decision  number  5. 

2.  Que  le  curateur  k  une  cession  de  biens  pent  intenter,  pour  le 
b^n^fice  des  cr^nciers,  Taction  paulienne  r^clamant  une  somuie  d'ar« 
gent  pay^e  par  Tinsolvable  k  Tun  de  ses  creanciers,  sur  une  saisie-arrSt 
avant  jugement,  si  ce  cr^aneier  savait,  lors  du  paiement,  que  son  d6bi- 
teur  6tait  alors  insolvalile. — Pagnuelo,  J. — Dion  vs.  Ph'inix,  18  R 
L.,  p.  509.— C.  R— 19  R.  L.,  p.  184. 

3.  That  a  creditor,  who  alleges  that  his  debtor,  while  insolvent, 
has  m  ide  payments  to  another  creditor,  who  was  aware  of  his  insol- 
vency, is  entitled  to  sue  the  latter  in  his  own  name,  and  to  ask  that 
such  moneys  be  paid  into  Court,  for  the  benefit  of  the  creditors 
generally.  Where  a  curator  has  been  appoint  d  to  the  insolvent,  the 
curator  may  bring  the  action  and,  in  his  default,  it  is  competent  for 
any  creditor  to  brin$^  it.  — Paonuelo,  J. — Jeann^tte  va.  Bank  of  St 
Hyacinthe,  M.  L.  R.,  7  S.  C,  p.  21. 

4.  W.  K  E.,  connected  with  two  business  firms  in  Montreal,  viz., 
the  -firm  of  W.  K  Elliot  &  Co.,  oil  merchants,  of  which  he  was  the  sole 
member,  and  Elliott,  Finlayson  &  Co.,  wine  merchants,  made  a 
judicial  abandonment,  on  the  18th  August  1889,  of  his  oil  business. 
Both  firms  had  kept  their  accounts  with  the  Bank  of  Commerce. 
The  bank  discounted  for  W.  R  Elliott  &  Co.,  before  his  departure  for 
England,  on  the  30th  June,  a  note  of  $5,087.50,  due  1st  October,  signed 
by  John  Elliott  &  Co.,  and  endorsed  by  W.  E.  Elliott  &  Co.,  and  Elliott, 
Finlayson  &  Co.,  and  on  the  5th  July  took,  as  collateral  security,  from 
Finlay-on,  who  was  also  W.  E.  Elliott's  agent  during  his  absence,  a 
warehouse  receipt  for  292  barrels  of  oil,  and  the  discount  was  credited 
to  Elliott,  Finlayson  &  Co.  On  and  about  the  9th  July,  146  barrels 
were  sold,  and  the  proceeds,  viz.,  $3,528.30^  were  subsequently,  on  the 
9th  August,  credited  to  the  note  of  $5,087.50.  On  the  13th  July 
McDougall,  Logie  &  Co.,  failed  and  W.  K  E.  was  involved  in  the 
failure  to  the  extent  of  $17,000,  of  which  amount  the  bank  held 
$7,559.30  and,  on  the  16th  July,  Finlayson,  as  agent  for  W.  E.  E.* 
left  with  the  banlc,  as  collateral  security  against  W.  K  £.'s  indebt- 
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6diie88  of  $7,569.30  on  ihe  paper  of  McDooKall,  Logie  ta  Oo^ 
customers'  not^s  to  the  amount  of  $2,768.28,  upon  which,  the  bank 
collected  $1,603.43,  and  still  kept  a  note  of  J.  P.  &  Co.,  unpaid, 
of  $1,165  32.  On  the  return  of  W.  E  E.,aAother  note  of  John  Elliott 
&  Co.,  for  $1,101.33.  previously  discounted  by  W.  E.  E.,  became  due  at 
the  bank,  thus  leaving  a  total  debit  of  the  Elliott  firms,  on  their 
joint  paper,  of  $2,660.53.  The  old  note  of  $5,087.50,  due  1st  October 
and  the  one  of  $1,1 01.33,  were  signed  by  John  Elliott  &  Co.,  and  on  the 
10th  August,  were  replaced  by  two  note.s  signed  by  Elliott,  Finlayson 
&  Co.,  and  secured  by  200  barrels  of  oil,  146  barrels  remaining  from 
the  original  number  pledged,  and  an  additional  warehouse  receipt  of 
54  barrels  of  oil,  endorsed  over  by  W.  E.  E.  to  Finlayscm,  Elliott  &  Co*, 
and  by  them  to  the  bank.  The  Hespondent,  as  curator  for  the  &stata 
of  W.  E  Elliott  &  Co.,  claimed. that  the  pledge  of  the  200  barrels  of 
oil,  on  the  10th  August,  and  the  giving  of  the  notes  on  the  16th  Ju^y 
to  the  bank,  were  fraudulent  preferences.  The  Superior  Court  held 
that  the  bank  had  knowledge  of  W.  E  E.'8  insolvent  condition,  on  or 
about  the  13th  of  July,  and  declared  that  they  h  id  received  fraudulent 
pnferences  by  receiving  W.  E.  E.'^  customers'  notes  and  the  200 
barrels  of  oil,  but  the  Court  of  Appeal,  reversing  in  part  the  judgment 
of  the  Superior  Court,  held  that  the  pledging  of  the  200  barrels  of  »>il, 
by  Elliott,  Finlayson  &  Co.,  on  the  10th  August  was  not  a  fr  uclulent 
preference.  On  an  appeal  and  crovss-appeal  to  the  Supreme  Court : — 
Held,  1st,  That  the  finding  of  the  courts  below  of  the  fact  of  the  bank  s 
knowledge  of  W.  E.  Elliotts  insolvency  dated  from  the  13th  July,  was 
sustained  by  evidence  in  the  case,  and  there  had  therefore  been  ai 
fraudulent  preference  given  to  the  bank  by  the  insolvent  in  transfer- 
ring over  to  it  all  his  customers'  paper  not  yet  due.  (Gwynne  J,, 
dissenting.)  2nd,  That  the  additional  security  given  to  the  bank  on  the 
10th  of  August,  of  54  barrels  of  oil  for  the  substituted  notes  of  Elliott^ 
Finlayson  &  Co.,  was  als<i  a  fraudulent  preference.  (Gwynne,  J.  dis- 
senting. )3rd,Beversing  the  judgment  of  the  Court  of  Queen*s  Bench  and 
restoring  the  judgment  of  the  Superior  Court,  that  the  legal  effect  of 
the  transaction  of  the  10th  August  wa^  to  release  the  pledge  of  146 
barrels  of  oil,  and  that  they  became  immediately  the  property  of  the 
insolvent's  creditors,  and  that  they  could  not  be  held  by  the  bank  as 
eoUateral  security  for  Elliot,  Finlaystm  &  Co.'s  substituted  notes* 
Arts  1169  and  1035  C.  C,  (Qwynno  &  Patterson,  JJ.,  dissenting.) — 
Supreme  Court. — Stevenson  vs.  The  Canadian  Bank  of  Commerce,  23 
g.  C,  E.,  p.  530.  -Q.  B.— R  J.  Q.,  1  B.  R.,  p.  371. 

5.  Que  la  vente  dont  il  s'agit  dans  cette  cause,  6tant  f aite  en  paie^ 


Consolidated  Supplement  No.  l.—Arts.  1037-1039.  173 

mentd'ane  dette  ancienne,  lorsque  Beliveau  6tait  insolvable,  k  la  con- 
naissance  du  d^fendeur,  est  frauduleuse. — C.  R — ArchambaiUt  va. 
Mvihaud,  1  R.  de  J.,  323. 

6.  Pour  les  actions  pauliennes,  c^mme  pour  toutes  les  autres 
actions  r6vocatoires,  la  juridiction  est  d^termin^e  par  la  valeur  des 
choses  qu'elles  ont  pour  but  de  r6tablir,  les  premieres  dans  Tactif  du 
e^dant,  les  autres  dans  celui  de  la  personne  qui  les  intente. — C.  R. — 
Bea^U^eu  va.  Leveaque,  R.  J.  Q.,  2  C.  S.,  p.  193.  ^ 

1037.  ATn^'ndTnfint — Article  1037  is  repealed  by  the  Federal  Act 
respecting^  the  Revised  Statutes  of  Canada. — 49  V.,  c.  4,  s.  5,  Schedule 
A.— R  a  Q.,  art.  6233. 

1038.  1.  Que  pour  faire  maintenir  Tctction  paulienne,  contre  un 
tiers-acquereur  par  contrat  k  titre  on^reux,  il  faut  all6guer  et  prouver  la 
complicity  de  ce  tiers-acqu^reur  en  la  fraude  commise.  Que  le  debi- 
teur,  m§ijae  insolvable,  conserve  la  libre  disposition  de  ses  biens  et  que 
Tali^nation  qu^il  en  fait,  de  Ix^nne  foi  et  sans  fraude,  est  valable,  m@ine 
k  Tencontre  de  ses  cr^anciers.  —  Jette,  J. — Dearoaiers  va.  MeiUeur,  R. 
J.  Q,;2  C.  S.,p.  411. 

2.  This  article  was  discussed  by  Pagnuelo,  J.  in  the  case  of — 
Lefebvre  va.  Goyttte,  R  J.  Q.,  2  C.  S.,  p.  216. 

lOSO.  Amendment — Article  1039  should  read  as  follows:  . 

lOSO.  '•  No  contract  or  payment  can  be  avoided,  by  reason  of 
anything  contained  in  this  section,  at  the  suit  of  a  subsequent  cre- 
ditor, unless  h*'  is  subrogated  in  the  rights  of  an  anterior  creditor." 
C.  C.  1039 ;  43  V.  C.  c.  1 ;  49  V.  c.  4,  s.  5,  Schedule  A.— R  S.  Q,,  art. 
6284. 

1.  Un  cr^ancier  pent  attaquer  une  collocation  qui  repose 
8ur  un  titre  anterieur  au  sien,  lorsque  la  nullity  dont  il  est  entache  est 
absolue  et  d'ordre  public. — Q.  B. — Union  Bank  &  Gagnon^  15  Q.  L 
R,  p.  31. 

2.  Qu'une  cession  de  certains  biens,  faite  par  le  mari  k  un  tiers, 
et  par  ce  tiers  k  la  femme,  pendant  le  mariage,  ayant  pour  effet  de 
faire  passer  k  la  femme  les  biens  du  mari,  «st  contraire  k  Fordre 
public  et  est  frapp6  d'une  nullite  absolue,  en  vertu  des  articles  1260, 
1265  et  1483  du  Code  Civil,  non  seulement  k  r^jmrd  de  tons  les  int6- 
ress^s,  y  corapria  lea  crdanciera  poaterieura,  mais  k  regard  des  parties 
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elles-mSmes  et  que  la  femme  n'acqniert  pas,  par  ces  actes,  aucun  droit 
de  propri6t6  sur  les  biens  y  mentionn^s,  qui  ne  cessent  pas  d'apparienir 
au  mari. — Q.  B. — Fonderie  de  FlessibviUe  &  Ihibord,  17  R  L.,  p.  499. 

3.  Qu'un  cr^ancier  ne  peut  attaquer,  comme  frauduleux,  Qn  acte 
coQsenti  par  son  d^biteur  ant^rieurement  k  son  titre  de  cr6ance,  qu'ii 
la  charge  d'all^guer  et  de  prouver  que  I'acte  ar^u6  de  fraude  a  6t6 
consomm6  en  vue  de  Favenir  et  pour  enlever  des  garanties  k  des  tiers 
avee  lesquels  le  debiteur  se  proposait  de  contracter,  ou  lorsque  ces 
actes  ont  eu  pr^cisement  pour  but  de  d6poiiiller  k  Tavance  les  cr6an- 
ciers  futars  de  leurs  droits  sur  Tactif  du  debiteur. — OuiMET,  J. — Che- 
vdLi".r  V8.  Latraverae,  17  R.  L.,  p.  642. 

The  above  case  of  Chevalier  vs.  Latraverae,  was  reversed  in  Re- 
view on  other  issues.  The  decision  of  that  court  is  noted  in  this 
Supplement  at  articles  1472  and  1970. 

4.  Une  vente  simul6e  et  frauduleuse  ne  fait  pas  sortir  le  bien 
vendu  du  patrimoine  du  vendeur,  et  peut  Stre  attaqu6e  par  les  cr^an* 
ciers  du  vendeur,  meme  plus  d'un  an  apr^  qu'ils  Tunt  connue  et  par 
les  cr6anciers  post^rieurs  aus'^i  bien  que  par  ceux  ant^rieurs  k  cette 
vente. — C.  R. — Oendron  va,  Labravche,  R  J.  Q.,  3  C.  S.,  p.  83. 

5.  Any  creditor,  whether  anterior  or  posterior  to  the  execution 
of  a  simulated  deed  of  sale  of  moveables  by  his  debtor,  may  allege  such 
simulation,  in  his  contestation  of  an  opposition  based  on  such  deed. 
2.  A  creditor  to  whom  a  simulated  deed  is  opposed,  as  an  obstacle  to 
his  executing  a  judgment  obtained  against  his  debtor  upon  goods 
seized  as  belonging  to  the  debtor,  has  an  interest  to  invoke  the  simul- 
ation of  such  deed,  whether  his  debtor  be  insolvent  or  not,  and,  conse- 
quently, he  is  not  obliged  to  allege  the  insolvency  of  the  debtor. — 
DoHERTY,  J. — LightaU  va.  O'Brien,  R  J.  Q.,  6  C.  S.,  p.  159. 

ll>40.  1.  An  action  was  brought  to  set  aside,  as  illegal  and 
irregular,  a  resolution  of  creditors  authorizing  a  sale  en  bloc  of  an 
Insolvent  Estate  undei^f  the  Insolvent  Act  of  1875.  The  purchaser  at 
this  sale  was  the  original  insolvent,  but  he  had.  at  that  time,  obtained 
his  discharge.  He  intervened  and  pleaded  that  the  action  was 
prescribed  by  one  year,  under  C.  C.  1040,  but  it  was  held  that  this 
prescription  did  not  apply,  as  he  had  obtained  his  discharge  before  he 
purchased  the  estate  and  therefore  was  not  a  debtor. — Q.  B. — Stephen 
^  Haga/r,  M.  L  R,  4  Q.  B.,  p.  299. 
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2.  Que  celoi  qui  demande  la  nullit6  d'un  acte,  plus  d'un  an 
^prte  sa  passation,  doit,  lorsque  le  d^fendeur  plaide  preaeription  de 
Taction,  all(^guer  et  prouver  qu*il  n'a  eu  conna  ssance  de  Tacte  que 
daus  i'ann6e  pr^c^dent  Tinstitution  de  son  action. — C.  R. — Barthe  & 
Ouertin,  R  J.  Q.,  1  C.  S.,  p.  96. 

3.  Dans  Tesp^ce,  la  vente  attaqu^e  est  annul^e  corame  fraudu- 
leuse  et  simul^e,  k  la  poursuite  des  demandeurs,  qui  ne  <%ont  devenus 
cr^aneiers  du  vendeur  qu  apres  la  passation  de  Facte. — C.  R — Oendron 
V8.  Labranche,  R.  J.  Q.,  3  C.  S.,  p.  83. 

4.  The  plaintiff  in  this  case  having  sworn  that  he  only  had 
knowledge  of  the  contract  sought  to  be  annulled  for  a  period  of  less 
than  one  year,  it  was  held  that  the  prescription  had  not  been  acquired. 
— C.  R — Houliston  vs.  Ha/rt,  17  Q.  L.  R..  p.  249. 

5.  The  right  of  the  Curator  to  contest  a  hypothec,  alleged  to 
have  been  granted  by  th  insolvent  in  fraud  of  his  creditors,  is  pres- 
cribed by  the  lapse  of  one  year  from  the  time  of  the  Curator's 
appointment. — C.  R — Lefebvre  vs.  Laraontagne,  R.  J.  Q.,  3  C,  S.,  p. 
158. 

6.  S  'e  also  case  of  Broasard  &  Dv/pras,  noted  in  this  Supplement 
at  article  1032,  decision  number  17. 

1041.  1.  Que  le  m^decin  qui  donne  ses  soins  k  un  donateur, 
pent,  par  une  action  directe,  recouvrer  la  valeur  de  ses  soins  du 
donataire,  qui,  par  Tacte  de  donation,  s'est  charg^,  en  cas  de  maladie 
du  donateur,  d*aller  chercher  le  m^decin  et  de  lui  payer  ses  honoraires. 
— Mathieu,  J. — Laporte  vs.  Qravel,  17  R.  L.,  p.  164.  ^ 

2.  Que  le  p^re,  dont  le  tils  mineur,  &g6  de  vingt  ans,  a  laiss^, 
volohtairement,  le  toit  paternel,  pent  ^tre  tenu  de  payer  h,  un  tiers  des 
<;hoses  neccssaires  k  son  ills  et  &  lui  foumies  par  ce  tiers,  lorsque  le 
fils  n'a  pas  eu  le  temps  d'en  gagner  lui-meme. — Mathieu,  J. —  Picard 
vs.  Poitras,  17  R  L.,  p.  355. 

3.  Que  Tacheteur  d'un  immeuble  n'a  pas  de  recours  contre  le 
vendeur,  pour  recouvrer  ce  qu'il  aurait  paye,  pour  d6sint^resser  un 
adjudicataiie  du  m§mo  immeuble  qui  aurait  ete  vendu  ant^rieurement 
pour  taxes,  si  le  vendeur  a  lui-meme  rem^re  cet  immeuble. —  Q.  B. — 

PeUisaer  &  Trenholme,  18  R.  L.,  p.  171. 

• 

4.  Qu'il  n  y  a  pas  de  lien  de  droit  entre  un  agent  d  une  compagnie 
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d'aflsurance  et  une  personne  qai,  par  Tentremifie  de  cet  agent,  prend 
nne  police  d'assurance  dans  la  coinpagnie  et  qu  une  action  intent6» 
par  Tiigent  centre  cet  a8sur6,  qui  ne  paye  pa**  ses  primes,  pour  la  p€upt 
ou  le  proHt  que  Tagent  doit  en  retirer,  d'apres  ses  arrangements  avec 
la  compagnie  d  assurance,  pourra  Stre  diboutee  sur  defense  en  droit. 
— Tait,  J. — DaveLvuy  vs.  H&rumlf,  M.  L.  R,  6  S.  C,  p.  205. 

6.  Qu'un  contracteur  ne  pent  poursuivre  directement  le  propri6- 
taire,  pour  les  ti'avauK  ordonn^s  par  le  locataire,  et  que  son  recoura 
n'existe  que  contre  le  locataire. — Jette,  J. — LarocheUe  vs.  Baxter,  21 
B.  L.,  p.  87. 

6.  That  while  creditors,  or  inspectors,  of  an  insolvent  estate,  are 
not  ipso  facto,  liable  individually  for  legal  expenses  incurred  in 
respect  of  the  liquid ition  of  the  estate,  and  for  thj  payment  of  whi6h 
assets  <lo  not  exist,  they  may  make  themselves  so  liable  by  some  act 
of  direct  authorization  or  interference,  e.  g.,  by  consultations  with 
counsel,  by  giving  them  instructions,  and  by  advances  of  money  paid 
through  the  curator.  Such  liability  is  joint,  in  proportion  to  the 
amount  of  the  creditor  s  claims  against  the  estate. — Davidson,  J. — 
Laflarame  vs,  Ontario  Bank,  R  J.  Q.,  1  C.  S.,  p.  371. 

1042.  1.  Que  celui  qui  contracte  une  obliis^tion  pour  une  com- 
pagnie, qui  n'est  pas  alors  incorpor^e,  mais  que  Ton  se  propose  de  faire 
incorporer,  est  responsable  personnellement  de  I'ex^cution  de  cette 
obligation,  si  la  compagnie,  npr^s  son  incorporation,  la  r6pudia— Q.  B. 
— Irwin  &  Lessard,  17  R  L.,  p.  589. 

2.  Qu'une  corporation  municipale  est  responsable  du  coiit  dea 
d^penses  faites  pour  obtenir  son  incorporatioa — C.  R. — Archarribaidt 
vs.  Corporation  de  la  viUe  des  Laurentides,  19  R  L.,  p.  266. 

3.  Que  des  personnes  qui  pcrmettent  que  Ion  se  serve  de  leurs 
Doms,  c(mime  directeurs  provisoires  d'unc  compagnie  proj6t^eaux  fins 
d  obtenir  du  parlement  un  acte  constituant  cette  compagnie  en  corpo- 
ration, et  qni  sigrient  les  requetes  k  cet  effet,  sont  respousables  du 
paiement  des  honoraires  du  procureur  dont  les  services  ont  6t6  retenus 
par  le  promoteur  de  cette  compagnie. — Q.  B. — Auger  &  ComeHier,  R 
J.  Q.,  2  B.  R,  p.  29a 

4.  L'avocat  qui  a  6t6  employ 6  par  une  partie  des  contribuables 
pour  voir  a  la  redaction,  aux  amendements,  et  k  Foctroi,  par  la 
Legislature,  d'une  charte  de  ville,  a  droit  detre  r^mun^r^  de  ses 
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services  par  la  ville  elle-mSme,  apr^  son  incorporation,  surtout  lorsque 
les  services  d'un  autre  avocat,  employes  dans  le  m6me  but,  par  d'autres 
contribuables,  ont  6t6  d6ji  r6tribu6s. — Taschereau,  J. — Bwrroughs 
V8,  La  Corporation  de  LachuUe,  1  R.  de  J.,  p.  Ill ;  R.  J.  Q.,  6  C.  S.,  pi 
398. 

1046.  1.  Que  le  fid6i-commis,  k  qui  on  remet  la  possession  d'un 
immeuble  affects  k  une  cr^ance  appartenant  k  un  cr^ancier  qu'il 
represente,  n'est  pas  tenu  de  payer  le  prix  de  choses  vendues  au  debi- 
teur,  lorsqu'il  ^tait  encore  en  possession  de  Timmeuble,  mais  depuis 
Facte  de  fid6i-commis,  et  qui  ont  6t&  incorpor6es  k  Fimmeuble. — Q.  B. 
— FarweU  and  Ontario  Car  and  Foundry  Co.,  17  R.  L,  p.  630;  M. 
L.  R.,  6  Q.  B.,  p.  91 ;  35  L.  C.  J.,  p.  126. 

2.  A  similar  decision,  noted  in  this  Supplement  at  article  1973, 
was  rendered  in  the  case  of. — Q.  B. — FarweU  <k  Walbridge,  17  R. 
L.,  p.  637  ;  M.  L.  R.,  6  Q.  B,.  p.  77  ;  35  L.  C.  J.,  p.  85. 

The  decisions,  in  the  above  two  cases  were  confirmed  by  the 
Supreme  Court. — 18  S.  C.  R,  p.  1. 

3.  Que  le  propri^taire  qui,  au  refus  de  son  locataire  d'enlever  la 
neige  sur  le  toit  de  la  maison  lou6e,  comme  il  est  oblig6  par  la  loi,  fait 
enlever  cette  neige,  pourra  recouvrer  du  locataire  les  frais  par  lui 
faits  pour  cet  enlevement. — Gill,  J. — Hudson  vs.  Bayn^s,  18  R.  K, 
p.  81. 

'  4.  Le  m^decin  ordinaire  d'un  malade,  qui  r^quiert  Tassistance 
d'un  autre  in^decin,  sera  presume  avoir  agi  comme  negotiorum  gestor 
de  ce  malade,  si  le  m6decin  requis  donne  ensuite  r^ellement  ses  soins 
a  ce  malade,  en  conformity  de  telle  requisition. — DeLorimier,  J. — 
Forest  vs.  Cadot,  1  R.  de  J.,  p.  173. 

1<I4T.  1.  See  case  of  Dupuis  vs.  Evans,  noted  in  this  Supple- 
ment at  article  1158. 

2.  Que  le  curateur  k  une  cession  de  biens  pent  intenter,  pour  le 
benefice  des  cr^nciers,  Ta^ction  paulienne  r6clamant  une  somme 
d'argent  pay6e  par  Tinsolvable  k  Tun  de  ses  cr^anciers,  sur  une  saisie- 
arrSt  avant  jugement,  si  ce  cr^ancier  savait,  lors  du  paiement,  que  son 
d6biteur  6tait  alors  insolvable.  (C.  C.  1036.) — Pagnuelo,  J. — Dion  vs. 
Phhiix,  18  R.  L.,  p.  509.— C.  R.— 19  R.  L.,  p.  184. 

3.  La  declaration  all^uait  quen  avril  1891,  le  gouvernement 
12 
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provincial  dSsirant  payer  certains  subsides  vot^  en  faveur  de  la. 
compa^ie  de  chemin  de  far  de  la  Bale  des  Chaleurs,  et  voulant  que 
ces  subsides  fussent  d'abord  employes  k  aequitter  certaines  dettes 
ant^rieures  de  cette  compagnie,  nomma  un  mandataire,  qu'il  chargea 
de  faire  ces  paiements  et  qu'une  lettre  de  credit,  au  montant  de  $100,- 
000»  adress^  k  la  Banque  Union,  fut  mise  k  la  disposition  de  ce  man- 
dataire  pour  cet  objet  Que  celui-ci  la  d6posa  k  la  dite  Banque  Union 
et,  le  mSme  jour,  fit  k  I'ordre  du  nomm^  C.  N.  Armstrong  cinq 
chk)ues  de  $20,000  chacun,  et  les  lui  remit  dans  le  bureau  du  defen- 
deur,  et  qu'imm6diatement  les  dits  cheques  furent  endoss^s  et  d^livr^s 
par  le  dit  Armstrong  au  d^fendeur,  sans  qu'il  ne  fut  rien  dii  a  ce 
dernier.  Et  le  gouvernement  demanda  le  recouvrement  de  cette 
somme  du  d^fendeur,  par  action  en  r^p^tition  de  Tindu.  Jug^ : — Sur 
defense  en  droit,  que  Taction  ne  d^montrait  aucun  lien  de  droit  entre 
le  gouvernement  et  le  d^fendeur.  et  ne  pouvait  6tre  maintenue. — 
RouTHiER,  J. —  Casgrain  vs.  Pdcaud,  R  J.  Q.,  2  C.  S.,  p.  89. 

4.  Que  les  banques  ne  peuvent  charger,  sur  les  billets  qui  leur 
sont  presentes  pour  escompte,  qu'un  int^ret  de  sept  par  cent  par  au. 
Que  la  prohibition  de  la  loi,  en  cette  mati^re,  6tant  d  ordre  public, 
celui  qui  a  paye  k  une  banque  un  int^rSt  depassant  le  taux  fix6  par  la 
loi,  a  droit  de  r6p6ter  de  la  banque  le  montant  de  Texc^dant. — 
Pagntjelo,  J. — BaTique  de  St-Hyacinthe  vs.  Sarrazin,  R.  J.  Q.,  2  C. 
S.,  p.  96.    ' 

5  A  party  who  receives  money  from  a  Savings  Bank,  on  a  con- 
tract that  has  no  legal  existence,  is  bound  to  return  it  under  art.  1047 
C.  C.  which  provides  that  "  he  who  receives  what  is  not  due  to  him, 
through  error  of  law  or  of  fact,  is  bound  to  restore  it." — Andrews,  J. 
Langlais  vs.  La  Caisse  d'Economie,  R.  J.  Q.,  4  C.  S.,  p.  65. 

6.  En  mati^re  de  r6p6tition  de  Tindu  (condictio  sine  causa, 
condictio  ob  turpem  causam,)  il  faut  distinguer  entre  les  contrats 
nuls,  d'une  nuUite  absolue,  ceuxqui  sont  contrairesaux  bonnes  mceurs, 
ou  immoraux,  et  ceux  qui  n'ont  pas  ce  caract^re.  Les  sommcs  dont  on 
se  d^ssaisit  en  vertu  des  premieres,  ne  peuvent  peis  etre  r^p^t^es ;  celles 
dont  on  se  d^ssaisit  en  vertu  des  secondes,  sont  sujettes  k  r^p^tition,. 
par  application  de  la  r^gle  que  nul  ne  pent  s'enrichir  aux  depens 
d'autrui. — Q.  B. — RoUand  <k  La  Caisse  d'Economie,  R.  J.  Q.,  8  B.  R, 
p.  315. 

104S.  Decision  number  17,  noted  at  this  article,  was  reversed 
in  Appeal,  where  it  was  held  as  follows  • 
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1.  Property  occupied  as  a  private  boarding  and  day  school  for 
girls,  where  there  are  numerous  teachers  and  pupils  and  no  grant  is 
received  from  the  municipality  in  which  it  is  situated,  is  an  educational 
institution  within  the  meaning  of  C.  8.  L.  C,  cap  15,  sea  17^  §  2,  as 
amended  by  41  Vict.,  cap.  6,  sea  26,  and  consequently  exempt  from 
municipal  and  school  taxes.  Where,  in  ignorance  of  the  exemption 
so  created,  money  has  been  paid  as  taxes  upon  such  property,  it  may 
be  recovered.  In  such  action,  where  it  was  alleged  that  such  payment 
had  been  under  constraint  and  it  was  proved  to  have  been  made 
voluntarily,  but  through  error  of  law  and  fact,  an  amendment  to  make 
the  declaration  conform  with  the  proof  was  not  an  alteration  sufficient 
to  change  the  nature  of  the  action  and  should  be  allowed,  even  after 
the  case  has  been  submitted — Q.  B. — Haight  &  City  of  Montreal^ 
M.  L  R,  4  Q.  B.,  p.  353  ;  33  L  C.  J.,  p.  13. 

2.  The  exemption  from  municipal  taxes  enjoyed  by  educational 
establishments,  under  the  Act  41  Vict,  cap  6,  sec,  26,  extends  to  taxes 
imposed  for  special  purposes,  e.  g.,  the  construction  of  a  drain  in  front 
of  their  property.— (Leave  to  appeal  to  the  Privy  Council  was  refused. 
14  App.  Cas.,  p.  660;  12  L.  N.,p.  281.) — Supreme  Court. — EcddsiaS' 
tiques  du  S&minaire  de  St  Sulpice  &  City  of  MontreaZ,  12  L.  N.,  p. 
178 ;  16  S.  C.  R.,  p.  399.— Q.  B.— M.  L.  R,  4  Q.  B.,  p.  1. 

3.  The  Statute,  Q.  38  Vict.,  ch.  73,  sec.  3,  exempting  churches 
parsonages  and  bishops' palaces  from ''all  taxes," includes  exemption 
from  special  assesments  for  local   improvements. — Q.   B. — City  of 
Montreal  &  Rector  of  Christ  Church's,  M.  L.  R.,  5  Q.  B.,  p.  20. — Tellier, 
J.— M.  L.  R,  4  S.  C.  p.  13. 

4.  The  portion  of  the  railway  bridge  built  on  the  Richelieu  River 
and  the  railway  track  belonging  to  the  Company,  Appellants,  within 
the  limits  of  the  town  of  St.  Johns,  are  exempt  from  taxation,  under 
the  Statute,  Q.  40  Vict.,  ch.  29,  sees.  326  and  327,  although  no  return 
had  been  made  to  the  Council  by  the  Company  of  the  actual  value  of 
their  real  estate  in  the  municipality. — Privy  Council. — Corporation 
of  Tovm  of  St.  Johns  &  Central  Vermont  Ry.,  12  L.  N.,  p.  290 ;  14 
App.  Cas.,  p.  590. — Supreme  Court. — 1^  S.  C.  R.,  p.  288. — Q.  B. — 
M.  L  R,  4  Q.  B.,  p.  467. 

5.  Le  curateur  k  une  substitution  qui,  pour  d^gager  des  valeurs 
appartenant  k  la  substitution  et  transport^es  h,  une  banque  par  son 
prM6cesseur,   comme   garantie    accessoire   du    remboursement  d'un 
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emprunt  fait  pour  son  usage  personnel,  paie  la  sorome  ainsi  empruni^e, 
ne  peut  ensuite  poursuivre  la  banque  en  r^p^tition  de  Tindu.  Des 
trois  conditions  n^cessaires  pour  donner  naissance  k  ce  recours,  savoir : 
le  paiement,  Tabsence  de  dette  et  I'erreur  dans  le  paicment,  les  deux 
denaiers  font  d^faut  dans  ce  cas. — Larue,  J. — Petry  vs.  La  Caisae 
d'hconomie  N.  D.,  16  Q.  L.  R,  p.  19a 

The  above  case  was  confirmed  by  the  Supreme  Court,  the  holding 
of  which  is  noted  in  this  Supplement  at  article  931,  decision  number  3. 

6.  That  an  asylum  for  the  insane,  established  and  incorporated  by 
an  Act  of  the  Legislature,  and  supported  chiefly  by  voluntary  dona- 
tions, the  members  of  the  corporation  individually  deriving  no  profit 
from  the  institution,  is  a  charitable  institution  within  the  meaning  of 
R.  S.  Q.,  2044,  6146,  and  therefore  exempt  from  the  payment  of 
municipal  and  school  taxes. —  Q.  B. —  Corporation  of  Verdv/n,  & 
Protestant  Hospital  for  the  Insane,  M.  L.  R.,  7  Q.  B.,  p.  299. 

10S8.  As  to  damages  to  property. — See  Vol.  II,  p.  597. 

Summary  of  Decisions. 
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Railway  Accxdbnts  (6) 
Injuries  to  cattle 14  to  28a 
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Libel  &  Slander  (b) 
Miscellaneotis 147  to  171 

False  Arrests 172  to  192 

Damages  i—to  Real  Efftate,lSS  to  210 

Damages  : — arinirui  from 
acts  of  Public  Officuds. . .  .211  lo  210 

Damages  : — arising  from 
CivU  Suite 217  to  230 

Damagfs  I— arising  from 
Assaults 231  to  239 

Damages  i—Miscellaneov^.^iO  to  280 

Measure  of  Damages 281  to  317 


Railway  Accidents  (a). — General: — Decision  number  3,  nx)ted 
at  this  article,  was  reversed  by  the  Supreme  Court,  where  it  was  held 
•as  follows : 

1.  That  when  the  breaking  of  a  rail  is  shown  to  be  due  to  the 
severity  of  the  climate  and  the  sudden  variation  of  the  degrees  of 
temperature,  and  not  to  any  want  of  care  or  skill  upon  the  part  of 
the  Railway  Company  in  the  selection,  testing,  laying  and  use  of  such 
xail,  the  Company  is  not  liable  in  damages  to  a  passenger  injured  by 
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the  derailment  of  a  train  through  the  breaking  of  such  rail.  (Four- 
nier,  J.  dissenting  on  the  ground  that,  as  the  accident  was  caused  by 
a  latent  defect  in  the  rails  in  use,  the  Company  was  responsible.) — 
Supreme  Court, —  Canadian  Pacific  Ry.  Co.  &  Chalifoux,  11  L.  N.^ 
p.  315  ;  22  S.  C.  R,  p.  721. 

2.  The  husband  of  Plaintiff  was  struck  by  an  out-going  train 
and  killed,  while  attempting  to  cross  the  tracks  where  the  highway 
was  intersected  by  the  railway.  The  evidence  was  to  the  effect  that 
he  persisted  in  crossing,  notwithstanding  the  warning  of  the  guard- 
ian ;  the  gate  was  closed  ;  there  was  day-light.;  the  bell  of  the 
engine  was  ringing  and  the  approaching  train  could  be  seen  for  three 
quarters  of  a  mile  from  the  scene  of  the  accident.  The  jury  found 
for  the  Plaintiff,  but  it  was  hdd  that  the  verdict  was  against  the 
evidence,  it  being  clearly  proved  that  the  deceased  had  not  exercised 
ordinary  care  and  a  new  trial  was  ordered, — C.  R. — Curran  vs.  Grand 
Trunk  Ry.,  M.  L.  R,  5  S.  C,  p.  251 ;  33  L.  C.  J.,  p.  330. 

3.  Qu'une  personne  qui,  contrairement  aux  r^glements  d'une 
compagnie  de  chemin  de  f er,  qu'il  connait,  embarque  k  bord  d'un  train 
de  fret  et  qui  ^prouve  des  dommages,  par  suite  d'un  accident  arriv^  k 
ce  train,  ne  pourra  recouvrer  de  la  dite  compagnie,  quoiqull  efit  le 
consentement  du  conducteur  pour  qu*il  lui  permit  de  voyager  sur  ce 
train. —  Q.  B. —  Canadian  Pacific  Ry.  &  Johnson,  19  R  L.,  p.  21 ; 
11  L.  R,  6  Q.  B.,  p.  213. 

4.  A  railway  company  have  no  right  to  allow  a  freight  car, 
belonging  to  them,  to  remain  standing  for  an  unreasonable  time  upon 
their  crossing,  within  the  limits  of  the  street,  and  if  damages  ensue 
to  a  traveller,  by  reason  of  his  horse  becoming  frightened  and  un- 
manageable by  rea.son  thereof,  while  attempting  to  drive  over  said 
crossing,  they  are  responsible. —  Brooks,  J. —  Dearoussea/u  vs.  Boston 
&  Maine  Ry.,  34  L.  C.  J.,  p.  252. 

• 

5.  A  railway  company  is  responsible  in  damages  for  injury 
caused  by  the  train  of  another  company,  to  which  it  had  granted 
running  powers  over  its  track. —  Q.  B. —  Canadian  Pa^Ac  Ry,  & 
Fala/rdeau,  16  Q.  L.  R,  p.  298. 

6.  L.  was  the  holder  of  a  ticket  and  passenger  of  the  company's 
train  from  Levis  to  Ste.  Marie,  Beauce.     When  the  train  arrived  at 
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Ste.  Marie  station  the  car  upon  which  L.,  had  been  travelling  was 
some  distance  from  the  station  platform,  the  train  being  longer  than 
the  platform,  and  L.,  fearing  that  the  car  would  not  be  l»x»ught 
up  to  the  station,  the  time  for  stopping  having  nearly  elapsed,  got  out 
of  the  end  of  the  car,  and  the  distance  to  the  ground  from  the  steps, 
being  about  two  feet  and  a  half,  in  so  doing  he  fell  and  broke  his  leg, 
which  had  to  be  amputated.  The  action  was  for  $5,000  damages, 
alleging  negligence  and  want  of  proper  accommodation.  The  defence 
was  contributory  negligence.  Upon  the  evidence,  the  Superior  Court, 
whose  judgment  was  affirmed  by  the  Court  of  Queen's  Bench,  gave 
judgment  in  favor  of  L.,  for  the  whole  amount.  On  appeal  to  the 
Supreme  Court  of  Canada :  Held,  reversing  the  judgments  of  the 
courts  below  that,  in  the  exercise  of  ordinary  caxe,  L.  couid  have  safely 
gained  the  platform  by  passing  through  the  car  forward  and  that  the 
accident  was  wholly  attributable  to  his  own  fault  in  alighting  as 
he  did  and  therefore  he  could  not  recover.  (Foumier,  J.,  dissenting.) — 
Supreme  Court. — The  Quebec  Centred  Ry.  Co.,  &  Lortie,  22  S.  C.  R., 
p.  336. 

7.  While  a  railway  company  has  a  right  to  use  its  road  for  the 
purposes  for  which  it  was  intended,  and  to  run  engines  upon  it,  and 
has  a  right  and  is  bound  to  provide  its  engines  with  headlights,  and 
has  a  right  to  cause  its  engines  to  remain  stationary  at  any  point,  where 
it  is  necessary  so  to  do  for  the  purpose  of  carrying  on  the  business  of 
the  road,  it  is  nevertheless  bound,  in  so  doing,  to  use  every  reasonable 
precaution  to  prevent  the  operation  of  the  road  from  causing  injury 
and  damage  to  others,  and  it  has  no  right,  unless  circumstances  render 
it  absolutely  necessary,  to  leave  its  engines  standing  at  points  on  its 
track  where  they  become  a  source  of  danger  and  n  nder  the  highways 
unsafe  for  use  by  the  general  public.  So,  a  railway  company  is 
responsible  for  damages  caused  by  a  horse  taking  fright  at  the 
headlight  of  a  locomotive  which,  without  necessity,  was  left  standing 
on  the  track,  after  sunset,  close  to  a  highway  crossing,  the  pilot  of  the 
engine  being  exactly  over  the  line  of  the  railway  company's  property. 
The  fact  that  the  person  driving  the  horse  was  guilty  of  an  act  of 
imprudence  in  attempting  to  cross  the  track  in  front  of  the  headlight, 
is  ground  merely  for  mitigation  of  damages. — Doherty,  J. — Dv/mou- 
chel  V8.  Grand  Trunk  Ry.  Co.,  R.  J.  Q.,  4  C.  S.,  p.  379. 

8.  Le  conductear  d'une)  locomotive,  qui  voit  une  personne  sur  la 
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voie  &  une  distance  considerable,  est  tenu  de  prendre  les  moyens  les 
plus  efficaces  de  Tavertir  de  son  danger  et,  au  besoin,  de  ralentir  la 
marche  de  la  locomotive,  et  s'il  arrive  on  accident,  dans  ces  circons- 
tances,  la  responsabilit^  de  la  compagnie  sera  engag^e,  surtout  lorsque 
la  personne  bless^e  se  trouvait  sur  la  voie  dans  Texercise  de  ses  fonc- 
tions  et  n'avait  commis  aucune  imprudence.  Le  r^glement  d'une 
6oei6t6  d'assurance,  stabile  pour  ses  employes  par  la  compagnie  du 
Grand-Tronc,  par  lequel  cette  compagnie  stipule,  qu'en  consideration 
-de  sa  contribution  au  fonds  de  cette  society,  elle  sera  liberie  de  toute 
responnabilite  vis-^-vis  d'aucun  membre  de  cette  soci6t6  k  raison  d'ac- 
-cidents,  est  illegal  et  vUra  vires  et  ne  saurait  soustraire  la  compagnie 
k  la  responsabilite  de  ses  d^lits  ou  quasi-deiits. — JETTJfi  J. — Roach  vs. 
Grand  Trunk  Ry.  Go,,  R.  J.  Q.,  4  C.  S.,  p.  392. 

9.  Une  compagnie  de  tramways  qui  fait  conduire  ses  voitures  k 
une  grande  vitesse  dans  un  endroit  daugereux,  dans  I'espece,  dans  un 
endroit  oil  le  char  prenait  une  voie  d'^vitement,  engage  sa  responsa- 
bilite  vis-^vis  d'une  personne  qui  se  tenait  sur  la  plateforme  du  char, 
k  cause  de  la  f oule  k  I'interieur,  et  qui  a  &\A  jete  sous  les  roues  de  la 
voiture  par  la  violence  du  choc  produit  par  le  char  lorsqu'il  est  entr^ 
dans  la  voie  d'6vitement. — Jett]6,  J. — Clement  vs.  Montreal  Street 
Ry.  Co,,  R.  J..Q.,  5  C.  S,  p.  307. 

Other  cases  arising  from  accidents  caused  by  Street  Railway 
Oomp€mies  are  noted  in  this  Supplement,  at  this  article,  under  the 
heading  of  Street  Accidents, 

10.  L'Acte  des  chemins  de  fer  (Canada),  51  Vict.,  ch.  29.  article 
262,  exige  que  les  espaces  qui  se  trouvent  en  arri^re  et  en  avant  de 
chaque  aiguille  de  changement  de  voie,  ou  de  croisement  de  chemin 
de  fer,  soient  remplies  d'une  garniture  (frog)  en  bois  jusquau  dessous 
de  la  t^te  du  rail.  Dans  Tesp^ce  un  accident  est  arrive  k  un  accou- 
pleur  de  chars  par  suite  de  Tabsence  de  cette  garniture. — Jv^S :  Que 
la  compagnie  d^fenderesse  etant  en  faute,  vu  le  d6faut  d  une  garni- 
ture convenable,  et  cette  faute  etant  la  cause  principale  de  Taccident, 
le  fait  que  le  demandeur  se  serait  aventur^  entre  les  chars  la  nuit  avec 
une  lanteme  eteinte  ne  saurait  exon^rer  la  compagnie  d^fenderesse 
de  la  responsabilite  qu'elle  avait  encourue.  Verdict  d'un  jur^,  accor- 
dant $3,500  Hie  dom  mages,  confirm^. — C.  R. — Rice  vs,  Ottawa  and 
Oatineau  Valley  By,  Co,,  R  J.  Q.,  6  C.  S.,  p.  33. 
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11.  Where  the  preponderance  of  evidence  was  to  the  effect  that 
the  gates  at  the  point  where  a  railway  track  crossed  the  public  high- 
way were  closed  and  danger  signals  displayed,  and  the  Plaintiff's 
hasband,  while  driving  a  horse  car  at  a  considerable  speed,  dashed 
against  the  gate  at  the  moment  a  locomotive  was  passing,  and  was 
killed,  there  was  negligence  on  his  part  sufficient  to  relieve  the  rail- 
way company  from  responsibility. — Davidson,  J. — Frudhomme  vs. 
Grand  Trunk  Ry.  Co.,  R.  J.  Q.,  6  C.  S.,  p.  285. 

12.  The  Plaintiff  attempted  to  drive  across  the  railway  track  of 
Defendant,  where  it  intersected  the  highway,  at  the  time  the  gua^rdian 
was  closing  the  gate-bars  prior  to  the  passage  of  a  train,  and  persisted 
in  the  effort  to  pass,  notwithstanding  the  signals  of  the  guardian, — 
the  result  being  that  his  horse  was  fatally  injured.  Held,  that  the 
Plaintiff  was  guilty  of  imprudence  in  persisting  in  the  attempt  to  pass, 
in  spite  of  the  guardian  and  that,  under  the  circumstances,  he  could 
not  recover  damages. — Davidson,  J. — Oendron  vs.  Canadian  Pacific 
Railway  Co.,  R.  J.  Q.,  7  C.  S.,  p.  355. 

13.  A  passenger  meeting  with  an  accident,  when  trying  to  alight 
from  a  train  in  motion,  is  not  entitled  to  recover  damages  for  the  same,, 
even  if  the  train  did  not  stop  long  enough  at  the  place  of  his  destin- 
ation to  give  him  the  necessary  time  to  get  off  from  the  train.  In 
such  case  the  passenger  ha.s  a  recourse  against  the  Company  for 
carrying  him  beyond  his  destination ;  but  it  is  not  responsible  for 
the  passenger's,  imprudence,  which  is  the  direct  cause  of  the  accident. 
— Charland,  J. — David  vs.  The  Central  Vermont  Ry.  Co.,  1  R.  de  J., 
p.  428. 

(b.)  Injuries  to  Cattle  : — 14.  Qu'une  compagnie  de  chemin  de  fer 
est  responsabb  de  la  perte  d'animaux  qui  entrent  sur  sa  voie,  par  le 
mauvais  ^tat  de  sa  cl6ture,  et  qui  sont  tu6s  par  ses  convois. — Q.  B. — 
Cie.  du  Chemin  de  Fer  de  Jonction  de  Montreal  et  Cham/plain  &  Ste. 
Marie,  16  R.  L.,  p.  680. 

15.  The  Act  D.,  51  Vict,  cap.  29,  sec.  194,  does  not  so  change  the 
provisions  of  section  13,  cap  109,  R.  S.  C,  as  to  make  a  Railway  Com- 
pany liable  when  an  animal  has  strayed  on  to  the  land  of  an  adjoining 
proprietor  and  thence  upon  the  track,  where  it  is  killed,  notwith- 
standing that  the  line  of  the  Railway  is  unfenced. — Brooks,  J. — 
Morin  vs.  Atlantic  &  North  West  Ry.  Co.,  12  L.  N.,  p.  89. 
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(The  judgment  in  the  above  case  was  approved  of  in  Ontario. — 
Deacon,  County  Judge. — RathweU  vs.  Canadian  Pacific  Ry,,  12  L.  N., 
p.  241.) 

16.  When  the  employees  in  charge  of  the  trains  of  a  Railway 
discover  animals  upon  the  track,  they  are  bound  to  exercise  proper 
care  and  prudence  to  prevent  injury  to  them  and  a  mere  slackening 
of  speed  will  not  be  considered  sufficient  to  relieve  them  from  res- 
ponsibility. No  requisition  or  writing  was  necessary  to  put  Defen- 
dants in  default  for  non-compliance  with  the  Consolidated  Railway 
Act  1879,  section  16,  as  amended  by  the  Act  46  Vict.,  cap.  24,  sec.  9. 
A  Railway  Company  is  liable  for  animals  and  cattle  killed,  or 
injured,  by  getting  on  the  track  of  the  railway,  in  consequence  of  the 
absence  of  cattle  guards,  without  reference  to  whether  such  animals 
were,  as  between  their  owners  and  the  public,  lawfully  on  the  highway- 
— Q.  B- — Pontiac  Pacific  Junction  Ry.  &  Brady,  M.  L.  R.,  4  Q.  B.  p. 
346. 

17.  Que  dans  les  trois  mois  qui  suivent  la  construction  d'un 
chemin  de  fer,  ou  avant  cette  construction,  dans  les  six  mois  qui 
suivent  la  prise  de  possession  par  une  compagnie  de  chemin  de  fer, 
pour  construire  sa  voie  et  avant  qu'elle  ait  ^t^  reouise  par  ^crit  de 
faire  des  cldtures,  elle  n'est  pas  responsable  des  dommages  causes  aux 
animaux  des  habitants  voisins  par  I'absence  de  cldture.  (S.  R.  C,  ch. 
109,  s.  13;.— Q.  B.—HoLt  &  Meloche,  34  L  C.  J.,  p.  309. 

I7a.  Qu'une  compagnie  de  chemin  de  fer  est  responsable  d'un 
accident  survenu  k  un  animal  qui  serait  entr^  sur  sa  voie,  par  sa  cld- 
ture, qui  6tait  en  mauvais  ordre. — Q.  B. — Chemin  defer  Atlantique 
Canadien  <b  Sauvi,  21  R.  L.,  p.  142. 

18.  Respondent's  horses  escaped  from  his  pasture  during  the 
night,  followed  the  highway  about  a  mile  to  its  intersection  with  the 
railway  of  Appellant,  which  was  unprovided  with  cattle-guards, 
strayed  upon  the  track  and  were  killed  by  a  passing  engine. — Held, 
there  is  no  common  law  obligation  on  the  part  of  railway  companies 
to  construct  cattle-guards  and  the  statutory  obligation  to  do  so  is  only 
towards  those  using  the  highway  properly  and  lawfully,  and  not  to- 
wards those  whose  cattle  are  occupying  it  as  trespassers.  Respondent's 
animals,  being  at  large  upon  the  highway  and  not  in  charge  of  any 
one,  were  trespassers ;  therefore,  they  did  not  get  upon  the  railway 
from  a  place  where  they  might  properly  be,  within  the  meaning  of 
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the  Railway  Act,  and,  notwithstanding  the  absence  of  cattle-guards, 
at  the  intersection  of  the  highway  with  the  railway,  there  was  no 
responsibility  on  the  part  of  the  railway  company. — Q.  B. — Canadian 
Paci^  Ry.  Co.,  &  Cross,  R.  J.  Q.,  3  B.  R.,  p.  170.— Lynch,  J.— R.  J.  Q.> 
2  C.  S.,  p.  365. 

19.  Under  section  194  of  the  Railway  Act,  as  amended  by  53 
Vict.,  ch.  28,  s.  2,  where  animals  get  on  to  the  railway  company's 
property  from  the  public  road,  where  they  were  straying,  either  by 
getting  through  an  open  station  yard-gate,  or  by  getting  over  the 
cattle-guards  and  are  killed  by  one  of  the  trains  of  the  railway,  the 
company  is  not  liable. — Taschereau,  J. — Gfroulx  va,  Canadian  Pacific 
Ry,  Co.,  R.  J.  Q.,  3  C.  S.,  p.  81. 

20.  The  Plaintiffs  horse  escaped  from  an  enclosed  field  on  his 
farm,  and  got  on  the  track  of  the  Defendants'  railway,  where,  while 
running  ahead  of  an  approaching  train,  it  fell  into  a  culvert  and 
broke  its  leg.  The  Defendants'  employees  found  it  necessary  to  kill 
the  animal  in  order  to  get  the  line  clear.  There  was  no  evidence  that 
the  horse  got  on  the  track,  owing  to  any  fault  or  negligence  of  the 
Defendants.  In  an  action  to  recover  the  value  of  the  animal. — Held. 
As  the  animal  was  straying  where  it  had  no  right  to  be,  and  was 
improperly  on  the  company's  property,  within  the  meaning  of  s.  2  of 
53  Vict.  (D.,)  ch.  28,  amending  s.  194  of  51  Vict.  (D.,)  ch.  29.  the 
Defendants  were  not  liable. — OuiMET,  J. — D^sy  va.  Canadian  Pactfi/i 
Ry.  Co.,  R.  J.  Q.,  4  C.  S.,  p.  184. 

21.  Une  compagnie  de  chemin  de  fer  est  responsable  de  la  perte 
de  chevaux  tu6s  sur  sa  voie  par  un  convoi,  lorsque  le  propri6taire  de 
ces  chevaux  est  sans  faute  et  que  les  employes  pr6pos6s  k  la  conduite 
du  convoi  ont  n6glig6  de  larrSter  en  temps  utile,  ce  qu'ils  auraient 
pu  faire  facilement,  la  voie  etant  droite  et  les  chevaux  visibles  h,  une 
distance  consid6rable. — Taschereau,  J. — Bouraaaa  va.  Orand  Trunk 
Ry.  Co.,  R  J.  Q.,  4  C.  S.,  p.  361. 

22.  Dans  I'esp^e,  le  demandeur  ayant,  de  propos  d^lib^r6,  l&ch6 
son  cheval  libre,  dans  les  rues  travers6es  par  le  chemin  de  fer  et  k 
proximit6  du  chemin,  dans  le  but  de  le  laisser  pattre  sur  les  lots 
vacants  de  la  cit6  de  Hull,  ne  pent  recouvrer  de  la  d^fenderesse  des 
dotnmages  lui  resultant  de  ce  que  ce  cheval  s'est  bless^  en  traversant 
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nn  garde-bestiaox  conatruit  sur  le  chemin  de  f er  de  la  d^f enderesse. — 
Malhiot,  J. — McKenzie  vs.  Canadian  Pacific  Ry.  Co.,  R.  J.  Q.,  4  C.S., 
p.  434. 

23.  Le  code  municipal  imposant  une  amende  au  propri^taire 
d'un  animal  trouv^  sur  la  voie  publique — on  ne  pent  dire  que  cet 
animal  a  pen6tr6  sar  la  voie  d'un  chemin  de  fer,  oil  il  a  6t6  tu^,  d'un 
lieu  adjacent,  oil  il  pouvait  £tre  licitement,  aux  termes  du  statut  53 
Vict.  c.  28,  s.  2.  Ainai  la  compa^nie  de  chemin  de  fer  ne  sera  pas 
responsable  de  la  perte  d'un  animal  qui  est  aorti  d'un  emplacement  mal 
cldtur6,  k  dix-huit  arpents  du  chemin  de  fer,  et  ce  malgr^  que  la  voie 
n'6tait  pas  prot6g6e  par  des  cldtures  en  cet  endroit. — Bouboegis,  J. — 
Langevin  vs,  Canadian  Pacific  Ry.  Co,,  R.  J.  Q.,  5  C.  S.,  p.  127. 

24.  Lorsque  des  propri^taires  voisins,  a  cause  de  Uinsuffisance  de 
leurs  cldtures,  conviennent  d'un  commun  accord,  que  les  animaux  de 
Tun  passent  sur  la  terre  de  Tautre,  et  que  les  animaux  du  propri6taire 
d  une  terre,  qui  ne  touche  pas  au  chemin  de  fer,  en  passant  par  la 
terre  du  voisin,  qui  y  est  contigtte,  p^n^trent  sur  la  voie  du  chemin  de 
fer,  k  cause  de  TinsufiBsance  des  cldtures  de  ce  chemin,  et  y  sont  tu^, 
on  ne  saurait  pr^tendre  que  les  animaux  de  ce  proprietaire  se  sont 
trouv^s  " k  tort"  sur  le  chemin  de  fer,  dans  le  sens  de  Tarticle  194, 
par.  8,  de  TActe  des  chemina  dj  fer,  51  Vict.,  ch.  29  — Q  B. — Pontiac 
Pacific  Junction  Ry,  Co.,  &  Irish,  R.  J.  Q.,  3  B.  R.,  p.  267. 

25.  Le  cheval  de  Tintim^  s'^tait  6chapp6,  en  brisant  la  cldture  de 
Tendroit  oil  on  Tavait  mis  en  p&tura^e  et  avait  parcouru  environ  un 
mille  de  distance  sur  le  chemin  public.  II  a  ensuite  p6n6tre  sur  le 
terrain  de  la  station  de  Fappelante,  a  St-Hilaire,  lequel  terrain  n'6tait 
pas  cldtur6  et  de  1^  sur  le  chemin  de  fer,  oil  il  a  6t&  tu6  par  un  des 
convois  de  Fappelante. — Jugd ;  (infirmant  le  jugt-ment  de  la  Cour 
Sup^rieure,  Loranoer,  J.)  :  Que  ce  cheval  ne  se  trouvait  pas  licite- 
ment  sur  le  chemin  public  et,  partant,  aux  termes  de  larticle  194 
de  YActe  des  chemins  de  fer  (Canada),  51  Vict.  ch.  29,  tel  qu'a- 
mend^  par  le  Statut  53  Vict,  ch.  28,  art.  2,  la  compagnie  appe- 
lante  n'^tait  pas  responsable  de  sa  mort,  et  ce,  bien  que  le  terrain 
de  la  dite  station  ne   fut  pas  cldtur^ ;  2.  Que   TActe   des   chemins 

4 

<le  fer  de  la  province  de  Quebec  ne  s'applique  pas  k  la  com* 
pagnie  du  Grand-Tronc ;  3.  Qu'en  su^.posant  mSme  que  Tarticle  194 
de  VActe  des  chevn/ms  defer  Canada  ne  s'appliquerait  pas  aux  paroisses. 
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mais  sealement  aux  townships  ou  cantons,  Tappelante  n'^tait  pas^ 
tenue  aux  termes  du  code  municipal,  qui  alors  s'appliquerait  k  Yes- 
p^ce,  de  clore  la  partie  du  terrain  avoisinant  le  chemin  public,  en 
Tabsence  d  un  r^glement,  ou  d*un  procfes- verbal,  k  cet  effet,  et  que,  dans 
ces  circonstances,  ellc  ne  serait  pas  responsable  de  la  perte  du  cheval 
de  rintim6,  arrivie  sans  sa  faute  ni  celle  de  ses  employes. — Q.  B. — 
Grand  Trunk  Ry.  Co,  &  Campbell,  R.  J.  Q.,  3  B.  R.,  p.  570. 

26.  That  cattle  are  not  properly  on  a  highway,  unless  they  are  in« 
charge  of  some  one  ;  and  where  cattle  escape  from  the  land  of  their 
owner,  which  is  situated  at  a  distance  from  the  railway  track,  and 
while  straying  upon  the  highway,  get  upon  the  railway,  owing  to  the 
absence  of  cattle  guards  at  the  point  of  intersection,  and  are  killed  on 
the  track,  without  any  negligence  on  the  part  of  the  company,  the 
owner  is  not  entitled  to  recover  damages. — Brooks,  J. — McKenzie  vs- 
Canadian  Pacific  Ry,  Co,,  14  L.  N.,  p.  410. 

• 

27.  Where  cattle  or  horses,  not  being  unruly  or  breachy,  lawfully 
pasturing  upon  the  land  of  their  owner,  situate  in  a  township  with 
an  organized  municipal  corporation,  which  has  passed  no  by-laws 
respecting  cattle  running  at  large,  escape  from  the  land  of  their 
owner,  without  any  negligence  on  the  part  of  Plaintiffs  or  Defendants* 
to  adjoining  land  within  the  same  township,  which  adjoining  land  is 
unfenced,  and  upon  which  horses  and  cattle  were  in  the  habit  of 
going,  without  any  objection  by  the  owner  of  such  adjoining  land,  but 
without  any  express  permission  from  him,  and  thence  wander  on  to 
the  line  of  a  railway,  in  consequence  of  the  railway  company  having 
omitted  to  erect  a  fence  along  the  side  of  the  railway,  and  are  there 
killed  by  a  passing  train,  the  company  are  not  liable  to  the  owner  of 
the  cattle  and  horses  for  damages  caused  by  the  death  of  the  animals. 
— County  Court,  County  of  York. —  Oriffith  vs.  Canadian  Pacific 
Ry,  Co.,  15  L.  N.,  p.  119. 

28.  Plaintiff's  horses  escaped  from  his  farm,  passed  down  a 
concession  road  to  an  allowance  for  road,  which  was  intersected  by 
Defendants'  railway,  thence  along  the  allowance  for  road  to  the  point  of 
intersection,  and  then  along  the  railway  to  the  place  where  they  were 
struck  by  a  passing  train.  Held  : — That  the  horses  not  being  in 
charge  of  any  person,  were  not  properly  within  half  a  mile  of  th& 
point  of  intefsection,  and  so  did  not  get  upon  the  railway  from  an  ad* 
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joining  place  where,  under  the  circumstances,  they  might  properly  be^ 
and  notwithstanding  the  absence  of  cattle-guards  the  plaintiff  was 
not  entitled  to  recover. — Q.  B. — Toronto  Division. — Nixon  vs.  Grand 
Trv/nk  Railway  Co.,  16  L.  N.,  p.  59. 

28a.  That,  where  an  animal  gets  on  to  the  track  of  a  railway 
company,  through  defects  in  the  railway  fence,  and  then  strays  on  to 
an  adjoining  railway  and  is  there  killed  by  that  company's  engines, 
the  first  company  is  not  liable. — Champagne,  J.  M.  C. — Daoust  vs. 
Canadian  Pacifix:  Ry.,  15  L.  N.,  p.  382. 

(c)  Damages  by  Fire  : — 29.  That  a  Railway  Company  is  liable  for 
damages  caused  by  fire  by  sparks  from  its  engine,  even  though  the 
latter  is  used  with  proper  care  and  supplied  with  the  best  apparatus 
and  most  modem  appliances  to  prevent  the  escape  of  sparks.  (The 
law  in  this  Province  distinguished  from  that  in  force  in  New  Bruns- 
wick as  laid  down  by  the  Supreme  Court  in  the  case  of  Robinson  vs. 
New  Brunswick  Ry.  Co.,  11  S.  C.  R,  p.  688.) — Andrews,  J. — Leonard 
vs.  Canadian  Pacific  Ry.,  15  Q.  L.  R,  p.  93. 

30.  Qu'une  compagnie  de  chemin  de  fer  est  responsable  des 
dommages  causes,  par  une  de  ses  locomotives,  qui,  en  tratnant  un  de 

ses  convois,  met  le  feu  k  des  b&tisses  pr^s  de  son  chemin  et  qu'une 

m^me  action  pent  Stre  intent^e,  pour  ces  dommages,  par  le  propri6taire 

de  ces  b&tisses  et  par  la  compagnie  d'assurance  qui  lui  a  ^t^  subrogee 

pour  partie  des  dommages  qu'elle  a  pay6e. — Q.  B. — North  Shore  Ry. 

Co.,  &  McWiUey,  17  R  L.,  p.  367  ;  M.  L.  R,  5  Q.  B.,  p.  122  ;  34  L.  C. 

J.,  p.  55. — Supreme  Court. — 17  S.  C.  R.,  p.  511 ;  13  L.  N.,  p.  217. 

31.  Qu'une  compagnie  de  chemin  de  fer  est  responsable  des  dom- 
mages que  ses  locomotives  causent  aux  propri6t6s  voisines  en  y  mettant 
le  feu. — Q.  B. — North  West  Atlantic  Ry.  Co.,  vs.  Betov/may,  21  R.  L., 
p.  190. 

32.  Une  compagnie  de  chemin  de  fer,  qui  a  la  direction  d*une  voie, 
dont  elle  est  propri6taire  par  indivis  avec  une  autre  compagnie,  est 
responsable  du  dommage  resultant  d'incendies  causes  par  les  feux 
d'engins  de  Tune  ou  de  lautre  compagnie,  sauf  recours. — C.  R — 
LcTnieuxvs.  Quebec  &  Lake  St.  John  Ry.  Co.,  R  J.  Q.,  3  C.  S.,  p.  192, 

33.  L'assureur,  qui  a  pay^  le  montant  de  Tassurance  k  Tassur^,  a, 
pour  se  faire  rembourser,  contre  Tauteur  du  sinistre,  le  recours  en  dom- 


190  Consolidated  SupplemerU  No.  1. — Art,  106S, 

Street  Accidents. 

mages  de  Tart.  1058. — Q.  B. — The  Cedar  Shingle  Co.,  &  Insv/rance  Co.^ 
ofRimouaki,  R.  J.  Q.,  2  B.  R.  p.  379. 

34.  In  the  present  case,  the  theory  that  the  lire  originated  from 
a  "  hot  box  "  under  the  tender  of  the  railway  train,  was  fully  disproved 
by  evidence  showing  that  the  train  was  not  stopped,  nor  the  hot  box 
opened,  until  the  locomotive  was  more  than  a  quarter  of  a  mile, 
away  from  the  shed  where  the  fire  broke  out. —  Q.  B.  —  Central 
Vermont  Ry.  Co.,  &  Mutual  In,8urance  Co.  of  MontTnagny,  K  J.  Q. 
2  B.  R.,  p.  450, 

Street  Accidents: — 35.  Decision  number  47,  noted  at  this 
article,  (City  of  Montreal  &  Labelle),  was  reversed  by  the  Supreme 
Court,  the  holding  of  which  id  noted  in  this  Supplement  at  article  1056. 

Decision  number  52a,  noted  at  this  article,  was  rendered  in  the 
case  of  Coristine  vs.  Montreal  City  Pa^enger  Ry.  Co. 

36.  Qu  une  corporation  municipale  de  cit^  est  responsable  du 
dommage  resultant  de  Tinsuffisance  d'un  arc  de  triomphe  qu'elle  a 
Iaiss6  construire,  dans  une  rue,  k  Toccasion  d'une  demonstration 
publique,  quoiqu'elle  n'ait  pas  particip^  k  la  construction  mfime,  et  que 
le  droit  k  ces  dommages  n  est  pas  soumis  k  la  prescription  d^cr^t^e  par 
la  section  3  du  chapitre  85  de  S.  R  du  C. — Mathieu,  J. — Vanasse  vk 
Cite  de  Montreal,  16  R,  L.,  p.  386. 

37.  Qu'une  poursuite  pour  dommages,  resultant  du  mauvais  ^tat 
des  chemins,  intent^e  contre  une  corporation  municipale,  sans  Tavis 
exig6  par  Tarticle  793  C.  M.,  sera  renvoy^e  sur  exception  k  la  forme. 
— OuiMET,  J. — Bibeau  vs.  Corp.  de  la  Par.  de  St-Frangoia  du  Lojc,  17 
R  L,  p.  704. 

38.  Qu'une  corporation  poursuivie  en  dommage,  pour  des  dom- 
mages resultant  d'un  accident  caus^  par  le  mauvais  6tat  d'un  trottoir, 
et  qui  plaide  au  m^rite,  sans  invoquer  le  d6faut  d'avis  requis  par  Tar- 
tide  793  C  M.,  tel  qu'amend6,  n'a  pas  le  droit  de  se  pr6valoir  de  ce 
d^f aut  d  avis  k  Taudition  ati  m6rite  et  encore  moins  en  r6vision. — C. 
R — Charron  vs.  Corp.  de  la  Paroisse  de  St- Hubert,  16  R.  L.,  p.  490. 

39.  A  municipal  corporation  is  responsible  for  damages,  arising 
from  the  bad  condition  of  sidewalks  and  streets,  without  proof  that  it 
had  notice  of  the  defects  which  led  to  the  accident  complained  of. 
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The  notice  of  suit  required  by  article  793  of  the  Municipal  Code  (as 
amended  by  the  Act  Q.  45  Vict.,  cap.  35,  sec  26  and  Q.  48  Vict.,  cap. 
28,  sec  15)  applies,  not  only  to  actions  for  the  penalty  therein  enacted, 
but  also  to  actions  for  damages  resultin^sc  from  the  non-execution  of 
the  procis-verhaux  and  by-laws,  but  such  notice  is  not  a  matter  of 
public  order  and  may  be  waived  by  the  Defendant  s  failure  to  invoke 
the  absence  of  notice  by  their  pleadings  and  by  their  admission  of 
liability. — C.  R — Charron  vs.  Corp.  de  la  Pan  de  St.  Hubert,  M.  L. 
R,  4  S.  C.  p.  431  ;  32  L.  C.  J.,  p.  304. 

40.  Que  la  Cit6  de  Montr^l  sera  responsable  des  dommages  que 
pourront  causer  les  pompiers  ailant  au  feu  dans  leur  voiture,  men6e  k 
toute  vitesse,  lorsque  rien  ne  distingue  ces  voitures  et  qu'aucune  cloche 
n'est  sonnte  pour  mettre  le  public  en  garde. — Jett£,  J. — Gadbois  vs. 
CM  de  Montrtal,  M.  L.  R.,  5  S.  C,  p.  43. 

41.  Que  la  Cit^  de  Montreal  est  responsable  de  T^tat  des  trottoirs 
vis-i-vis  des  marches  publics  et  que,  lorsqu'un  accident  arrive  par  le 
mauvais  4tat  de  ces  trottoirs,  qui  ne  seraient  ni  converts  de  cendre,  ni 
coupes  de  mani^re  k  les  rendre  non  glissants,  la  Cit^  de  Montr^l       y( 
devra  payer  le  dommage  qui  en  rdsultera. — Jett^,  J. — OovM  vs  Citd 

de  Montreal,  M.  L.  R,  5  S.  C,  p.  45. 

42.  The  initiative  of  repairing,  or  otherwise  interfering  with  the 
sidewalks  in  the  city  of  Quebec  is,  by  law,  vested  in  the  city,  as  a 
part  of  its' control  over  the  streets  and  there  is  no  obligation  on,  or 
even  right  in,  the  adjoining  proprietors  to  repair  such  sidewalks, 
until  notified  so  to  do  by  the  civic  officer  charged  with  such  duty. 
Therefore,  where  the  city,  being  sued  in  damages  for  an  accident 
caused  by  a  defective  sidewalk,  sought  to  call  in  the  adjoining 
proprietor  in  warranty,  but  failed  to  allege  that  the  required  notice 
had  been  given,  or  that  it  had  been  impossible  to  give  the  same,  it 
was  held  that  the  city  alone  was  liable  and  could  not  maintain  an 
action  in  warranty  against  such  proprietor. —  Andrews,  J. —  Mullins 
vs.  City  of  Qasbec,  15  Q.  L.  R,  p.  262. 

43.  Que  le  constructeur  d'un  6go<it,  qui  pratique  une  traneh^e 
dans  une  rue,  est  responsable  des  dommages  resultant  d'un  accident 
arriv^  dans  cette  tranch6e,  k  un  cheval,  la  nuit,  surtout  lorsqu'il  est 
etabli  que  cette  tranch^e  n'^tait  pas  prot^g^e  par  une  cldture  ou 
pourvue  d'un  gardien.     Que  les  syndics  des  cheroins  k  ^arri^res  de 
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Montr^l  sont  responsables  d'un  accident  caus6  par  une  excavation 
pratiqu^e  dans  lear  chemin,  par  un  propri6taire,  pour  relier  son 
terrain  k  I'^go&t  public,  quoique  cette  excavation  ait  6t6  pratiqu6e 
sans  leur  permission. —  Mathieu,  J. —  Lynch  vs.  Oromger,  18  R  L.,  p. 
366. 

44.  Que  celui  qui  reclame  des  dommages,  causes  par  la  faute 
grossi^re  ou  par  la  negligence  du  d^fendeur,  ou  ses  employes,  doit 
^tre  lui-mSme  k  Tabri  d'une  imputation  semblable.  Que  dans  le  cas 
oil  il  y  a  eu  negligence  contributive  et  que  Taccident  pent  etre  repro- 
che  aussi  bien  k  Tun  qu'k  Tautre,  il  n'y  a  pas  droit  d  action.  —  Cham- 
pagne, D.  M. — Beaucaire  vs.  Whelan,  13  L.  N.,  p.  13. 

45.  Where  the  Respondent,  a  passenger  on  a  street  car,  while 
standing  on  the  platform,  or  step,  of  the  car,  was  injured  by  a  passing 
cart,  loaded  with  planks,  it  was  held  that,  as  the  immediate  cause  of 
the  accident  was  the  conductor's  want  of  vigilance  in  failing  to  stop 
the  car  (as  he  might  have  done)  in  time  to  avoid  the  collision,  the 
Appellants,  his  employers,  were  responsible.  The  fact  that  the 
Respondent  was  standing  on  the  platform,  at  the  time  of  the  axscident, 
did  not  relieve  the  Appellants  from  responsibility,  inasmuch  as  the 
car  was  crowded  and  he  was  permitted  to  stand  there  by  the  con- 
ductor, who  had  collected  fare  from  him  while  in  that  position. — Q. 
B, —  Montreal  Street  Ry,  Co.,  &  WiUcam,  M.  L.  R,  5  Q.  B.,  p.  340;  18 
R  L.,  p.  544.— C.  R— M.  L  R,4  S.  C,  p.  193;  32  L.  C.  J.,  p.  246. 

46.  Qu'une  personne  qui,  «n  courant,  en  plein  jour,  pour  embar- 
quer  dans  un  bateau-k-vapeur,  qui  est  sur  le  point  de  partir,  se  heurte 
contre  une  brouette,  qui  a  6t6  laiss^e  sur  le  quai  par  le  propri6taire  de 
ee  bateau  et  qui  est  parfaitement  visible,  n'a  pas  de  recours  en  dom- 
mages  contre  ce  propri6taire.—  Q,  B. —  Richelieu  &  Ontario  Naviga- 
tion Co.  &  Desloges,  19  R  L,  p.  81. 

47.  Qu'une  corporation  de  ville  qui,  par  ses  employes,  trace,  sur 
le  St-Laurent,  vis-k-vis  de  la  ville,  un  chemin  de  traverse,  sur  la 
glace,  k  des  endroits  dangereux  et  oil  la  glace  n'est  pas  suffisante,  est 
coupable  de  negligence  et  se  rend  responsable  des  dommages  r&sultant 
d  accidents  causes  aux  voyageurs  par  Teffrondement  de  cette  glace  k 
Tendroit  trac6. —  Davidson,  J. —  Prifontaine  vs.  Town  of  LongueuU^ 
20  R  L.,  p.  69. 
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48.  A  community  is  not  responsible  for  an  injury  sustained 
through  the  imprudence  of  the  person  injured  ;  as,  where  a  person 
crossing  th^  ice  on  the  St.  Lawrence,  in  wiater,  deviated  from  the        /y  ^ 
course  marked  out  by  branches  €knd  plunged  into  an  opening  in  the         -^ 
ice  and  was  drowned. —  Q.  B. — Laforce  &  City  of  Sord,  M,  JL  R.,  6  Q. 

B.,  p.  149 ;  18  R  L..  p.  688 ;  34  L.  C.  J.,  p.  63. 

49.  Une  corporation  municipale  qui,  en  faisant  constraire  un 
trottoir,  ne  remet  pas  les  lieux  dans  le  mSme  6tat  oil  ils  6taient,  v.  g.. 
ne  remet  pas  un  pont  sur  le  foss^,  laissant  ainsi  les  dits  lieiix  dans  un 
^tat  dangereux,  est  responsable  en  dommages  pour  les  accidents  qui 
peuvent  arriver  k  cet  endroit,  mSme  si  le  trottoir  a  6t6  construit  en 
conformity  avec  le  reglement  adopte  k  cotte  fin. — C.  R. — Drowin  vs. 
La  Corporation  de  Beawport,  R  J.  Q.,  1  C.  S.,  p.  405. 

50.  Qa'une  corporation  municipale  est  responsable  du  fait  que  les 
madriers  d'un  de  ses  trottoirs  ne  ^nt  pas  convenablement  clou6s,  et 
qu'il  ne  suffit  pas  k  cette  corporation  de  faire  examiner  de  temps  k 
autre  les  trottoirs  sous  «on  contrdle  par  ses  employes,  mais  elle  est 
responsable  de  la  negligence  de  ses  employes,  si  ces  demiers  ne  tienneut 
pas  les  trottoirs  en  bon  ordre,  de  mani&re  k  offrir  toute  s6curit6 
possible  aux  passants. — DeLorimier,  J. — Mills  vs.  Corporation  of 
the  Town  of  Cote  SL  Antovne,  R  J.  Q.,  2  C.  S.,  p.  262. 

51.  Que  lorsqu'une  corporation  a  n6glig6  d'entretenir  une  rue 
pendant  Thiver,  elle  ne  pent  ^chapper  k  la  responsabilite  qui  r^ulte 
d'un  accident,  en  plaidant  que  la  rue  s'est  trouv^e  dangereuse  par  suite 
d'un  d^gel  subit,  son  devoir  6tant  de  couper  la  glace  et  de  couvrir  les 
trottoirs  de  cendres.  Que,  ndanmoins,  le  demandeur,  un  vieillard,  X 
s'^tant  imprudemmeni  en^ag^  dans  une  rue  k  pcnte  raide,  sans  grappins 

et  avec  des  claques  en  caoutchouc  us^es,  il  y  a  lieu  de  mitiger  les  dom- 
mages k  cause  de  la  faute  commune  des  parties. — Pagnuelo,  J. — 
White  vs.  La  CiUde  MontrM,  R  J.  Q.,  2  C.  S.,  p.  342. 

52.  Qu'une  corporation  municipale,  qui  a  permis  au  public  de  se 
servir  d'une  ruelle  privee  et  y  a  construit  un  6gout  et  num6rot6  les 
maisons.qui  s*y  trouvaient,  est  responsable  d*un  accident  arriv6  par 
suite  du  d^faut  d'entretien  du  trottoir  de  cette  ruelle. — Loranger,  J. 
— OiUigan  vs.  La  Cit4  de  Montrial,  R  J.  Q.,  2  C.  S.,  p.  405. 

63.  As  the  statute,  Q.  55-56  V.,  cl  50,  s.  5,  imposes  the  maintenance 
13 


194  Consolidated  Stupplement  No.  1, — Art.  106S. 

Street  Accidents,  (Continued) : — 

■and  repair  of  street  sidewalks  in  the  City  of  Quebec,  on  the  proprietor 
of  the  adjaxsent  lot,  and  not  on  the  city,  a  declaration,  claiming 
damages  from  the  city  for  an  accident  caused  by  a  defective  side- 
walk, discloses  no  right  of  action  whatever  in  the  Plaintiff  against  the 
city  and  cannot  form  the  basis  of  an  action  in  warranty  by  the  city 
-against  the  adjacent  proprietor,  and  such  an  action  will  be  dismissed 
on  demurrer.  To  entitle  a  party  to  bring  an  action  in  simple  war- 
ranty, a  prima  facie  case  in  law  against  him  must  be  shown  by  the 
declaration  in  chief,  for,  if  the  allegations  of  the  action  in  chief  are 
unfounded  in  law,  there  is  no  utility  or  reason  to  bring  in  a  Defendant 
in  warranty.  There  can  be  no  legal  uncertainty  as  to  the  legal 
sufficiency  of  the  allegations  of  the  declaration  in  chief  ;  every  one  is 
bound  to  know  the  law,  and  the  Defendant  in  chief  can  run  no  risk 
(legally  speaking)  in  meeting  himself  an  action  which  will  be  held  bad 
on  his  demurrer. — Andrews,  J. — Seguin  vs.  City  of  Quebec ,  R  J.  Q., 
3  C.  S.,  p.  23. 

54.  Le  propri6taire  riverain  qui,  en  vertu  de  Tacte  d'incorporation 
«de  la  cit6  de  Quebec,  est  seul  responsable  de  I'entretien  du  trottoir 
devant  sa  propri6t6,  a  int6ret  k  intervenir  dans  une  action  port6e 
contre  la  cit6  pour  les  dommages  causes  par  le  mauvais  6tat  de  tel 
trottoir,  et  n  excipe  pas  du  droit  d'autrui  en  soulevant,  par  defense  en 
droit,  le  manque  de  lien  de  droit  entre  le  Demandeur  et  la  cit6. — 
Routhier,  J,—Sigmn  va.  City  of  Quebec,  R.  J.  Q.,  3  Q  S.,  p.  63. 

55.  While  a  municipal  corporation  is  bound  to  exercise  due  and 
reasonable  care  in  the  maintenance  of  properly  kept  sidewalks,  and 
to  increase  the  degree  of  care  during  the  winter  season,  in  order  to 
guard  against  the  greater  dangers  created  by  the  climate,  on  the  other 

•  hand,  foot  passengers  are  also  bound  to  take  greater  heed ;  and,  where 
the  accident,  which  formed  the  basis  of  the  action,  appeared  to  the 
court  to  be  due  to  the  imprudence  of  the  Plaintiff,  in  being  unprovided 
with  overshoes,  or  protection  of  any  kind,  against  the  well  known 
dangers  of  the  footpaths  during  the  winter  season,  the  action  was 
•dismissed. — Davidson,  J. — Morris  vs.  City  of  Montreal,  R.  J.  Q.,  3  C. 
S ,  p.  342. 

56. — ^La  Cit6  de  Montreal,  n'ayant  aucun  droit  de  contrdle  quant 
aux  toits  des  maisons,  mais  seulement  le  droit  de  faire  punir  Foccu- 
pant  qui  neglige  d'enlever  la  neige  et  la  glace,  n'est  pas  responsable 
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-d'aa  accident  arriv^  par  suite  de  la  chute  d'un  avalanche  de  glace  du 
toit  d'une  maisoa. — Belangeb,  J. — ThibauU  vs.  CiU  de  Montrialf  R. 
J.  Q.,  5  C.  S.,  p.  45. 

57.  Les  corporations  municipales  ne  sont  responsables  des  acci- 
dents causes  par  T^tat  des  chernios  et  des  voies  de  communication 
sous  leur  contrdle  que  lorsqu  elles  auraient  pu  prSvenir  la  cause  des 
dommages ;  ainsi,  dans  le  cas  d  un  d6gel  subit,  lorsque  Tfltccident  est 
arriv6  avant  mSme  que  les  offioiers  muaicipaux  aient  eu  le  temps  de 
s  enqu6rir  de  T^tat  des  chemins,  la  responsabilit6  de  la  corporation 
nest  pas  engag^e. — Loranqer,  J. — Walsh  vs  La  CiU  de  Montreal,  R. 

J.  Q.,  5  C.  S.,  p.  208. 

58.  Where  a  child,  two  years  of  age,  throup^h  the  negligence  or 
want  of  vigilance  of  its  parents,  is  allowed  to  leave  its  residence  and 
get  on  the  track  of  a  street  railway,  and  is  killed  there  by  a  car  of 
the  railway  company,  without  any  fault  on  the  part  of  the  employees 
of  the  company,  aa  action  of  damages,  by  the  father  of  the  child,  will 
not  be  maintained. —  Q.  B. —  Montreal  Street  Ry.  Co.  <fc  Dufresne^  M. 
L.  R.,  7  Q.  B.,  p.  215  ;  21  R.  L.,  p.  270.— Loranoeb,  J.— M.  L.  R,  7  S. 
C,  p.  10 ;  20  R.  L.,  p.  461. 

59.  Que  lorsqu'un  trottoir  a  6t6  constamment  entretenu  en  bon 
^tat  et  que  Taccident  qui  y  est  arriv^  ne  pent  etre  attribue  qu'&  un 
d^gel  considerable,  ainsi  qu'k  la  pente  de  la  rue,  il  n'y  a  pas  lieu  de 
tenir  la  corporation  responsable  de  cet  accident. — Pagnuelo,  J  — 
Foley  vs.  City  of  Montreal,  R.  J.  Q.,  2  C.  S.,  p.  346. 

60.  The  act  incorporating  the  town  of  Portland,  34  Vic.  c.  II,  N. 
6.,  gives  the  town  council  the  exclusive  management  of,  and  control 
over,  the  streets,  and  power  to  pass  by-laws  for  making,  repairing^ 
etc.,  the  same.  By  s.  84,  the  provisions  of  25  V.  c.  16  and  amending 
Acts,  relating  to  highways,  apply  to  said  town  and  the  powers, 
authorities,  rights,  privileges  and  immunities  vested  in  commissioners 
and  surveyors  of  roads  in  said  town  are  declared  to  be  vested  m  the 
council.  By  another  Act,  no  action  could  be  brought  against  a  Com- 
missioner of  roads,  unless  within  three  months  after  the  act  com- 
mitted, and  on  one  month's  previous  notice  in  writing.  The  town 
of  Portland  afterwards  became  the  city  of  Portland,  remaining  sub- 
ject to  the  said  provisions,  and  eventually  a  part  of  the  city  of  St. 
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John.    An  action  was  brought  againsfc  the  city  of  Portland,  by  C,  for 
injuries  sustained  by  stepping  on  a  rotten  plank  on  a  sidewalk,  in 
said  ci^y  and  breaking  his  leg.     More  than  a  month  before  the. action 
was  commenced,  plaintiffs  solicitor  wrote  to  the  council  notifying 
them  of  the  injuries  sustained  by  plaintiff,  and  concluding  :  "  As  it  is 
"  Mr.  Christie's  intention  to  claim  damages  from  you  for  such  injuries, 
"  I  give  you  this  notice  that  a  prompt  inquiry  into  the  circumstances 
''  may  be  made  and  such  damages  paid  as  Mr.  Christie  is  entitled  to" : 
except  this,  no  notice  of  action  was  given,  but  want  of  notice  was  not 
pleaded.     The  jury,  on  the  trial,  foand  that  the  broken  plank  was 
within  the   line   of    the  street,   and  that  the   council,  by   conduct,, 
had  invited  the  public  to  use  said  sidewalk.     After  Portland  became 
a  part  of  St.  John,  the  latter  city  became  defendant  in  the  case  for 
subsequent  proceedings.     Held,  (Strong,  J.,  dissenting),  that  the  city 
was   liable  to  C.  for  the  injuries   so  sustained. — Held,  (per  Ritchie 
C.   J.,  and   Strong,  J.,)  that  the  letter   of  the  solicitor   was  not  a 
sufficient   notice   of    action   uader  the  statute. — Per  Ritchie,   C.   J. 
If  notice  of  action  was  necessary,  the  want  of  it  could  not  be  relied 
on  OiS  a  defence  without  being  pleaded. — Per  Taschereau,  Gwynne 
and    Patterson,  JJ.     Notice  was  not  necessary,  the  liability  of  the 
city  did  not  depend  on  s.  84  of  34  Vict.  ch.  11,  but  on  the  sections 
making  it  the  duty  of  the  council  to  keep  the  streets   in   repair, 
and   the  only   privilege   or  immunity    possessed   by   the    commis- 
sioners and  surveyors  of  roads  was  that  of  exemption  from  the  perfor- 
mance of  statute  labour. — Per  Strong  J.     One  of  the  "  immunities  ** 
declared  to  be  vested  in  the  council  was  that  of  not  being  subject 
to  an  action  without  prior  notice  and  no  notice  having  been  given  in 
this  case,  C  could  not  recover.     (On  Appeal  from  the  Supreme  Court 
of  New  Brunswick.) — Supreme  Court.  —  The  City  of  St  John  & 
Christie,  21  S.  C.  R.,  p.  1. 

61.  The  charter  of  a  street  railway  company  required  the  road  be- 
tween, and  for  two  feet  outside  of,  the  rails  to  be  kept  constantly  in  good 
repair  and  level  with  the  rails.  A  horse  crossing  the  track,  stepped 
on  a  grooved  rail  and  the  caulk  of  his  shoe  caught  in  the  groove, 
whereby  he  was  injured.  In  an  action,  by  the  owner  against  the  com- 
pany, it  appeared  that  the  rail  at  the  place  where  the  accident  occured, 
was  above  the  level  of  the  roadway.  Held,  (affirming  the  judgment  of 
the  Supreme  Court  of  Nova  Scotia),  that,  as  the  rail  was  above  the 
road  level,  contrary  to  the  requirements  of  the  charter,  it  was  a  street 
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ob^tractioQ,  unauthorized  by  statute  and,  therefore,  a  nuisance  and 
the  company  was  liable  for  the  injury  to  the  horse  caused  thereby. — 
Supreme  Court. — (On  appeal  from  the  Supreme  Court  of  Nova 

Scotia).— 2%«  Ha' if  ax  Street  Ry  Co.  <fe  Joyce^  22  S.  C.  R,  p.  258. 

62.  Que  le  propriStaire  d'un  quai  priv6  n'est  pas  responsable  en 

loi  des  accidents  qui  peuvont  arriver  su?  une  partie  de  ce  quai  non     (23 
ouverte  au  public. — Billy,  J. — LeboiUiUier  va.  Carpenter,  1  R.  de  J., 
p.  296. 

63.  Where  the  corporation  of  a  city  allows  sidewalks  to  exist,  of 
especially  dangerous  kind,  it  is  incumbent  on  it  to  see  that  all  necess- 
ary precautions  are  observed  for  the  protection  of  the  public ;  and  so, 
where,  by  reason  of  the  basement  of  a  building  extending  under  the 
sidewalk  in  front  thereof  and,  by  reason  of  the  heat  of  the  basement  - 
causing  a  slippery  condition  of  the  sidewalk  overhead,  special  care  and 
precautions  were  necessary  during  the  winter  to  keep  the  sidewalk  in 
a  safe  condition,  the  city,  which  permitted  such  mode  of  construction, 
was  held  responsible  for  an  accident,  which,  in  the  opinion  of  the 
Court,  occurred  in  consequence  of  such  special  precautions  not  being 
observed. — C.  R — Normandin  va  La  Cit>i  de  MontriaL,  R.  J.  Q.,  7  C. 
S.,  p.  278. 

64.  A  bridge  of  less  than  eisrht  feet  span,  over  a  brook  which 
•crosses  a  highway,  in  a  municipality,  forms  part  of  the  road,  which, 
nu'ler  art  788  of  the  Municipality  Code,  the  corporation  is  bound  to 
keep  in  good  order.  2.  A  bridge  eighteen  feet  in  length,  six  feet  in 
width,  and  four  feet  in  height,  over  a  brook  and  near  a  bend  of  the 
road,  is  a  "  danj^erous  place,"  within  the  meaning  of  the  article  above 
isited,  and  as  such  should  be  protected  by  hand  rails.  3.  Where  two 
causes  concur  to  produce  an  injury,  one  being  a  fault  attributable  to 
the  Defendant,  and  the  other  an  occurrence  for  which  neither  party 
is  responsible,  the  Defendant  is  not  relieved  from  responsibility, 
more  especially  where  it  appears  that  the  proximate  cause  of  the 
injury  was  the  fault  on  his  part.  So,  where  the  Defendant  neglected 
to  protect  a  bridge  by  hand  rails,  and  the  Plaintiff's  hors#,  being 
startled  by  the  sudden  appearance  of  a  boy  while  he  was  crossing  the 
bridge^  the  Plaintiff  was  thrown  out  and  injured,  and  it  appeared 
to  the  court  that  the  injury  wouM  not  have  been  sustained,  but  for 
the  absence  of  hand  rails,  the  Defendant  was  held  responsible. — ^Q.  B. 
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— Corporation  of  the  Village  of  Dunham  &  Otarrick,  R  J.  Q.,  4  B.  R, 
p.  82. 

65.  The  Act,  52  Vict.  (Q.)  ch.  79,  s.  275,  provided  that  «  if  any 
"  person  claims  or  pretends  to  have  been  injured  by  any  accident  or 
"  casualty,  for  which  he  intends  to  claim  damages  or  compensation 
"  from  the  city,  he  shall,  within  thirty  days  from  the  date  of  such 
**  6bccident  or  casualty,  give  a  notice  to  the  city  of  such  intention,  con- 
''  taining  the  particulars  of  his  claim  and  stating  his  own  domicile  ; 
"  failing  which,  the  city  shall  be  relieved  from  all  responsibility  for 
"  any  damages  or  compensation  caused  by  such  accident  or  ca*^ualty, 
'*  any  article  or  provision  of  the  Civil  Code  to  the  contrary  notwith- 
"  standing."  By  53  Vict.  (Q.)  ch.  67,  s.  9,  the  above  section  was  amended 
by  striking  out  all  the  words  after  the  word  "  domicile  "  and  subs- 
tituting therefor  the  following  words  : — "  No  action  for  such  damages 
''  or  indemnity  shall  lie  anH  no  judgment  shall  be  rendered,  unless  such 
"  6bction  has  been  instituted  within  six  months  after  the  day  the 
**  accident  happened." — Held : — Section  275,  as  amended,  does  not  deny 
the  right  of  action,  when  notice  is  not  given.  The  only  effect  of  the 
section  is  to  render  the  Plaintiff  liable  for  the  costs,  if  the  city,  when 
sued  (within  six  months)  without  such  previous  notice,  admits  its 
liability  and  offers  adequate  compensation.  —  Tait.  C.  J.  —  Pyle  vs. 
City  of  Montreal,  R  J.  Q.>  6  C.  S.,  p.  489. 

Marine  Accidents  :  — 66.  H.,  a  steam  barge,  was  going  up  the 
river  from  the  Lachine  Canal  and  O.,  a  propeller,  was  coming  down. 
O.  signalled  that  she  wished  to  pass  H.  on  the  left,  or  opposite  side,  to 
that  provided  by  the  rules  of  navigation.  H.  replied  that  she  would 
keep  to  the  right,  as  usual.  O.  turned  to  the  left  and  came  into  collision 
with  H.,  sinking  her.  Held :  That,  as  O.  had  deviated  from  the  course 
which  the  rules  of  navigation  required,  she  was  liable  for  the  damaores 
caused  by  the  collision. — Q.  B. — Neelon  &  Kenny,  32  L.  C.  J.,  p.  259., 

See  also  cfiuses  noted  at  C.  C.  2432,  2524  et  seq. 

67 f  General  Accidents  :  —  Through  the  carelessness  of  the 
Defendant,  a  bundle  of  laths  rolled  from  the  gallery  of  the  story  of  a 
building,  in  which  the  Plaintiff  occupied  the  ground  tenements  It 
fell  into  the  yard  with  a  considerable  crash  and  broke  a  flower  pot 
which  was  standing  upon  a  table.     The  Plaintiff,  standing  at  her  door- 
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way,  was  considerably  startled,  and,  within  an  hour  or  two,  had  a 
miscarriage.  In  ajsuit  for  damages  it  was  held  that  such  fright  and 
its  alleged  con<«equences,  was  not  such  a  natural  and  reasonable  result 
of  Defendant's  act  as  he  would  be  bound  to  foresee  or  expect. — C.  R. — 
Rock  V8,  Denis,  16  R.  L.,  p.  569 ;  M.  L.  R,  4  S.  C,  p.  356.— Davidson, 
J.— M.  L.  R.,  4  S.  C,  p.  134. 

68.  Que  le  propri^taire  d*nn  mur  qui  s'^croule,  par  suite  des  vices 
de  construction,  et  cause  des  domnaages  au  voisin,  est  responsable  d& 
ces  dommages. — Q.  B. — Evans  &  LevfiieuXy  17  R.  L.,  p.  295  ;  M.  L.  R.,. 
5  Q.  B.,  p.  112. 

69.  Le  propri6taire  d'un  quai  n  est  pas  responsable  d'un  accident 
qui  arrive,  la  nuit,  faute  de  lumi^res  sur  ce  quai. — Q.  B. — Lefthvre  <t 
Simard,  14  Q.  L.  R.,  p.  370. 

70.  Que  Toccupant  qui  place  un  auvent  sur  le  devant  du  magasin 
qu'il  occupe  est  responsable  de  sa  chute  et  des  dommages  qu'elle  occa- 
sionne  aux  passants,  quand  mdme  cet  occupant  ne  serait  pas  propri6- 
taire  de  la  maison. — Davidson,  J. — Brisson  vs.  Renaud,  M.  L.  R,  4  S. 
C,  p.  88. 

71.  Where  the  Plaintiff,  while  standing  on  the  platform  or  step 
of  a  street  car,  was  injured  by  a  passing  load  of  wood,  it  was  held  that, 
as  the  immediate  cause  of  the  accident  was  the  conductors  want  of 
vigilance  in  failing  to  stop  the  car,  as  he  might  have  done,  in  time  to 
prevent  the  collision,  the  Defendants  were  responsible.  The  fact  that 
Plaintiff  was  standing  on  the  platform  at  the  time  of  the  accident,  did 
not  relieve  the  Defendants  from  responsibility,  inasmuch  as  he  was 
permitted  to  stand  there  by  the  conductor,  who  had  collected  his  fare 
from  him  while  he  was  standing  in  that  position. — C.  R.—rWil8cam 
vs.  Montreal  Street  Ry.  Co.,  M.  L  R.,  4  S.  C ,  p.  193 ;  32  L.  C.  J.,  p.  246. 

The  above  case  was  confirmed  in  Appeal.  The  decision  of  that 
Court  is  noted  against  this  article,  in  this  Supplement,  under  the 
heading  of  Street  Accidents,  decision  number  45. 

72.  The  Appellants  were  held  responsible  for  damages  resulting 
from  injuries  sustained  by  the  Respondent's  wife,  whilst  alighting 
from  one  of  their  cars,  the  conductor  having  caused  the  car  to  start 
whilst  he  was  in  the  act  of  assisting  her  to  alight. — Q.  B. — Montreal 
Street  Ry.  Co.  &  Bergeron,  32  L,  C.  J.,  p.  255. 
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73.  See  also  case  of  Vana^^se  vs.  City  of  Montreal,  noted  in  this 
Supplement  at  this  article,  under  the  head  of  Street  Accidents, 
decision  number  36. 

74.  The  Plaintiffs  husband  was  du*ected  to  accompany  Defendant's 
b^ll  boy,  in  the  baggage  elevator,  to  an  upper  story  of  the  hotel.  The 
door  to  the  elevator  was  open,  but  the  elevator  itself  was  not  there, 
and  the  bell  boy  stepped  forward  to  shake  the  wire  rope,  in  order  to 
attract  the  attention  of  the  operator.  The  Plaintiff's  husband, 
imagining  that  the  lift  was  there  and  that  it  was  about  to  ascend, 
stepped  into  the  shaft  and  fell  to  the  bottom,  sustaining  fatal  injuries. 
Held. — The  deceased,  having  been  misled  by  the  act  of  the  Defendant's 
bell  boy,  and  by  the  fact  l^har  the  door  was  open,  and  the  entrance  to 
the  lift,  moreover,  being  imperfectly  lighted,  the  company  Defendant 
was  responsible. — Gill,  J. — Calhoun  vs.  Windsor  Hotel  Co.,  R.  J.  Q., 
4  C.  S.,  p.  471. 

75.  The  Plaintiff,  while  travelling  on  one  of  Defendants'  steam- 
ships, was  injured  by  a  barrel,  which  broke  away  from  its  fastenings, 
during  tempestuous  weather.  It  was  in  evidence  that  the  barrel  had 
been  properly  secured,  and  that  the  accident  was  entirely  due  to  the 
heavy  weather. — Held :  That  the  carriers  were  not  responsible. — 
DeLorimier,  J. — Oracie  vs.  Candida  Shipping  Co.,  R.  J.  Q.,  6  C.  S., 
p.  494 

76.  Une  corporation  municipale,  qui  fait  demolir  le  mur  d'un 
^ditice  d^truit  par  un  incendie,  sur  le  motif  que  ce  mur  etait  devenu 
une  source  de  danger,  n'est  pas  responsable  de  la  mort  d'un  ouvrier 
employ^  k  la  demolition  et  qui  a  6ti  tue  par  la  chute  de  partie  de  ce 
mur,caus6e  par  la  violence  du  vent,  surtout  lorsque  I'ouvrier  avait  aban- 
donn6,  sans  permission  et  sans  n^cessite,  un  ouvrage  qu'on  lui  avait 
donn6  dans  un  autre  endroit  des  travaux. — Tellier,  J. — Blanchette 
vs.  La  Citd  de  Montreal,  R  J.  Q.,  6  C.  S.,  p.  507. 

76a.  Que  le  propri^taire,  tenu  k  I'entretien  d'une  cldture  de  ligne, 
est^responsable  des  dommages,  envers  son  voisin,  si,  par  suite  de  I'in- 
sufBsance  do  la  cl6ture,  dont  il  est  ainsi  charge,  les  animaux  de  ce 
deroier  passent'  sur  sa  propriety  et  se  rendent,  par  une  barrifere  ou- 
verte,  et  qu'il  lui  incombait  de  tenir  ferm^e,  sur  la  voie  ferr6e,  oil  ils 
se  font  tuer.  Qu'une  mise  en  demeure,  par  T'nspecteur  agraire  de 
I'arrondissement  municipal,  n'est  pas  n6cessaire  pour  constituer  ce 
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propri4taire  en  faute,  mais  que  la  mise  en  demeure,  par  la  partie,  suffit 
k  cet  ^garcL — Tellier,  J. — L*H6td'Dieu  de  St-Hyacinthe  va  Morin, 
1  R  de  J.,  p.  114. 

Accidents  to  Employees — Ca.ses  relating  to  this  class  of 
accidents  having  been  reported,  by  error,  at  C.  C.  1054,  in  the  original 
Code,  it  has  been  thought  best  to  report  similar  cases  in  this  Sup- 
plement under  the  same  article. 

Libels  by  Newspapers  : — 77.  Decision  number  79  noted  at  this 
4irticle  (Oraham  &  McLeiah)  is  also  reported  in  the  M.  L.  R.,  5  Q.  B., 
p.  475. 

78.  Decision  number  88,  noted  at  this  article,  (Ghraham  &  Daoust) 
is  also  reported  in  16  R.  L.,  p.  407  and  M.  L.  R.,  5  Q.  B.,  p.  498. 

79.  Que  lorsqu'un  demandeur  n'6tablit  pas  qu'il  ait  soufFert  des 
<lommages  mat^riels,  k  raison  des  publications  dont  il  se  plaint  dans 
son  action,  et  qu'il  ne  pent  tout  au  plus  avoir  droit  qu'k  des  domina- 
ges  minimes,  quoique  le  journal,  dans  la  discussion  d'une  question 
<l'int^rdt  public,  se  soit  servi  d'6pith^tes  inconvenantes  et  ble.ssantes 
pour  lui,  un  appel  d'un  jugement  renvoyant  son  action,  sans  frais,  sera 
lui-m§me  renvoy6  sans  frais. — Q.  B. — Ouimet  &  de  d' iTtiprimerie  et 
•<2e  Publication  du  Cav^ada,  17  R.  L,  p.  242;  M.  L:  R.,  6  Q.  B.,  p.  36. 

80.  Que  le  journaliste  qui  en  attaque  un  autre  et  le  ridiculise,  n'a 
pas  d*action  en  dommages  contre  ce  dernier  pour  la  publication  d'une 
nouvelle  Texposant  k  la  ris6e  publique. — Paonuelo,  J. —  Berthelot  vs, 
Trudel,  18  R.  L.,  p.  114;  33  L  C.  J ,  p.  293. 

81.  The  notoriety  of  the  facts,  contaiu'^d  in  the  publication  com- 
plained of  as  a  libel,  may  be  pleaded  in  mitigation  of  damages. —  Q. 
B.— Trudel  <k  Viau,  M.  L.  R,  5  Q.  B.,  p.  502. 

82.  In  an  action  for  libel,  the  truth  of  the  matter  charged  as  libel 
may  be  pleaded,  more  especially  when  it  is  alleged  thnt  the  public- 
ation was  made  in  the  interest  of  the  public  and  concerning  matters 
of  public  import — Q.  B. —  Trudel  <fe  Cie,  d'ImpHmerie  et  de  Pub.  du 
Oanada,  M.  L.  R.,  5  Q.  B.,  p.  510. —  Johnson,  J. —  M.  L  R.,  5  S.  C,  p. 
297. 

83.  In  an  action  of  damages  for  malicious  libel,  the  truth  of  the 
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alleged  libel  may  be  pleaded  in  justification,  or  in  mitigation  of 
damages.— Q.  B,—Leduc  <k  Oraham,  M.  L.  R,  5  Q.  B.,  p.  511 ;  33  L.  C. 
J.,  p.  184. 

84.  Que  la  v6rit6  des  imputations  contenues  dans  un  6crit  inju- 
rieux  pour  un  particulier  et  qui  fait  la  bftse  d'une  action  en  dommage, 
ne  pent  etre  plaid^e  comme  justification  de  la  publication  de  cet  6erit 
dans  un  journal.— Q.  B.—Trudd  &  Beemer,  19  R  L.,  p.  600. 

85.  A  terra,  not  injurious  of  itself,  may  become  injurious  from 
the  intention  of  the  writer,  or  speaker,  in  its  application.  Hence,  to 
allege,  falsely,  of  a  can«Jidate  for  election  to  the  legislature,  that  he  is 
an  Orangeman,  in  a  community  where  Orangeism  is  held  in  detesta- 
tion by  a  large  proportion  of  the  people,  is  an  injure  and  gives  risa 
to  an  action  of  damages. —  C.  S.  -Noyea  V8,  La  Cie,  d'ImpriTnerie  et 
de  Publication  du  Canada^  M.  L.  R,  6  S.  C,  p.  370. 

86.  Qu'il  n'est  pas  permis  de  faire  connaltre  au  public,  sans 
necessity  ou  sans  utilite,  les  fautes  du  prochain  et  la  condamnation 
qu'il  a  subie.  Dans  cette  cause  il  y  avait  trois  chefs  de  plainte,  le 
troisi^me  6tant  pour  avoir  public  dans  le  journal,  YEtendard,  des 
Merits  libelleux. — Q.  K—Bidard  ACaaaon,  R  J.  Q..  1  B.  R.,  p.  105. 

87.  A  plea  of  justification  to  an  action  against  a  newspaper  for 
libel,  cannot  be  supported,  where  it  appears  that  the  facts  were  grossly 
mis-stated,  but  without  malice,  in  the  article  complained  of ;  as  where 
it  was  stated  that  a  collision  between  vehicles  was  caused  by  the 
PlatntifTs  intoxicated  condition  and  the  proof  showed  that  he  was 
not  intoxicated,  and  not  to  blame  for  the  collision.  2.  In  an  action 
for  libel,  where  the  Plaintifi^  obtains  judgment  for  pare  of  the  amount 
claimed,  he  cannot  be  charged  with  any  part  of  the  costs,  unless  there 
has  been  a  tender  by  the  Defendant. — C.  R — Tiirgeon  vs.  Wurtde^. 
M.  L.  R,  7  S.  C.  p.  409.— DeLorimier,  J.— M.  L.  R,  6  S.  C,  p.  390. 

89.  Though  fair  public  criticism  of  a  public  servant  is  justiBable 
in  the  public  interest,  yet  attacks  on  a  public  man,  based  on  unreliable 
rumors,  are  pernicious  and  indefensible,  and  merit  judicial  reproba- 
tion. In  the  present  case  SI 00  damages  was  allowed  for  the  publication 
of  a  newspaper  article,  reflecting  on  the  conduct  of  Plaintiff,  as  a 
public  man,  such  article  based  upon  certain  alleged  rumors,  which  the 
proof  showed  to  be  unreliable  and  unfounded,  and  the  truth  of  whichi 
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Defendant  took  uo  means  to  test,  though  he  might  easily  have  done 
so,  the  Defendant  however  appearing  rather  to  have  been  misled  by 
party  zeal  than  actuated  by  personal  malice,  and  the  Plaintiff  declaring 
that  he  did  not  seek  to  derive  pecuniary  advantage  from  the  suit. — 
Andrews,  J. — Pelletier  vs.  Pacaud,  R.  J.  Q.,  2  C.  S.,  p.  140. 

90.  En  mati^re  de  dommages,  resultant  d'un  libelle  dans  un  jour- 
nal, le  tribunal  d'un  district  ou  le  defendeur  n  a  pas  son  domicile,  est 
competent  k  connaitre  d'une  6bction  intent^e  pour  recouvrer  les  dom- 
mages causes  par  la  publication  du  libelle  dans  ce  district. — Q.  B. — 
White  &  Lan^elier,  R.  J.  Q.,  1  B.  R.,  p.  491. 

91.  In  considering  a  motion  for  a  new  trial  on  the  ground  of  the 
verdict  being  without,  or  contrary  to,  evidence,  it  is  not  enough  that 
the  judge  who  tried  the  case,  or  the  court  where  the  new  trial  is 
moved  for,  might  have  come  to  a  different  conclusion  from  the  jury^ 
but  there  must  be  such  a  preponderance  of  evidence — assuming  that 
there  is  evidence  on  both  sides  to  go  to  the  jury — as  to  make  it  un- 
reasonable for  them  to  return  such  a  verdict.  The  article  complained 
of  as  libellous  charged,  among  other  things,  that"  shortages  •'  of  grain 
had  been  common  in  an  elevating  company's  warehouse.  The  De- 
fendant pleaded  the  truth  of  the  article,  and  that  it  had  been  published 
in  good  faith,  of  and  concerning  a  matter  of  public  interest.  Held  ; 
Th  it  it  was  not  error  to  admit  at  the  trial  evidence  of  frequent  pre- 
vious ''shortages,"  such  evidence  not  being  immaterial  as  to  the  motive 
of  publication. — C.  R. — McBougall  va.  Mason,  R.  J.  Q.,  3  C.  S.,  p.  171. 

92.  La  mauvaise  reputation  d'une  personne  qui  reclame  des  dom- 
mages contre  un  journal,  pour  publicatiou  d  articles  faux  et  diffama- 
toires,  ne  constitue  pas  une  defense  valable  alors  qu*il  y  a  eu  injure* 
et  ne  sert  qu'k  mitiger  la  condamnation  que  le  tribunal  aura  k  pro- 
noncer  contre  les  propri^taires  de  ce  journal. — C.  R. — Brtinet  vs.  Cie 
d'Imprimtrie  du  Canada,  R.  J.  Q.,  3  C,  S.,  p.  195. 

93.  Un  ^crit  n'est  pas  libelleux  qui  ne  fait  que  publier  un  fait 
vrai  en  substance,  que  le  demandeur  lui-mSme  a  rendu  public  en 
instituant  une  action. — C.  R. — Lamothe  vs.  Demers,  R.  J.  Q.,  5  C.  S., 
p.  235. 

94.  The  Plaintiff,  who  is  both  a  physician  and  a  chemist,  was 
arrested  upon  a  coroner's  warrant  for  manslaughter,  in  huving  filled 
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a  prescription  which  caused  the  death  of  a  child.  The  Defendants,  in 
publishing  in  their  newspaper  a  statement  referring  to  the  matter,  by 
error  substituted  the  word  "ordonni"  for  **rempli''  in  relation  to 
the  Plaintiff's  dealing  with  the  prescription. — Held :  There  being  no 
proof  of  malice,  or  that  the  damages  were  increased  in  any  ascertain- 
able amount  by  the  error,  nominal  damages  only  could  be  allowed, 
and  Defendants'  tender  of  JlOO  was  held  sufficient. — Archibald,  J. — 
Liona/rd  va.  La  Cie.  d'Im,primerie  de  Montreal,  R.  J.  Q.,  6  C.  S.,  p. 
333. 

95.  Un  compte  rendu,  vrai  et  fidele,  dans  la  presse,  des  stances 
d'un  comity  du  s^nat  du  Caua.da  et  un  commentaire  Editorial  ^rit  de 
bonne  foi  et  dans  Tint^ret  public,  sont  converts  par  le  privilege  du 
statut  f6d^ral,  31  Vict.  cap.  23,  et  ne  peuvent  donner  ouverture  k  une 
action  en  dommages  pour  diffamation  k  raison  de  ce  qu'ils  contiennent. 
— Casault,  J. — Langelier  va.  White,  R.  J.  Q.,  5  C.  S.,  p.  94. 

96.  Le  rapport  de  Tinstruction  d'un  proems  devant  une  cour  de 
justice,  conformc  k  la  v6rite  et  fait  de  bonne  foi,  au  cour  ordinaire  des 
rappoi  ts  judiciaires,  est  privil^gi^.  —  LoRANOER,  J. — Sidlivan  va.  La 
Cie.  d'Imprimerie  Minerve,  R.  J.  Q.,  5  C.  S.,  p.  106. 

97.  See  also  case  of  Cie,  de  Puhlication  du  Canada  Revue  vs. 
Mgr.  Fabre,  noted  in  this  Supplement  at  this  article  under  the 
heading  of  Libel  &  Slander  :  Privileged  Communicationa,  decision 
number  139. 

Libel  Sd  Slander  ;  Privileged  Com/municationa  :  —  Decision 
number  96,  noted  at  this  article,  was  confirmed  in  Appeal,  where  it 
was  held  as  follows  : 

98.  Quoiqu'un  individu  ait  le  droit  de  critiquer  la  conduite  d'un 
membre  de  la  legislature,  il  ne  pent,  sans  raison,  lui  imputer  des 
motifs  malhonnStes  de  sa  conduite.  —  Q.  B. —  Beaiuchamp  &  Ckampa- 
gne,  16  R.  L,  p.  506 ;  32  L.  0.  J.,  p.  237 ;  M.  L.  R,  6  Q.  B.,  p.  19. 

100.  Decision  number  98  noted  at  this  article  {Hodgaon  <£r 
Hochelaga  Bank),  is  also  reported  in  the  18  R.  L.,  p.  438. 

101.  Decision  number  99,  noted  at  this  article,  (Lajlam/me  va- 
Mail  Printing  and  Publiahing  Co.)  is  also  reported  in  the  M.  L.  R» 
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4  Q.  B.  p.  85  and  in  the  M.  L.  R.,  2  S.  C,  p.  146,  and  in  this  Supple- 
ment at  C.  C.  1053,  under  the  heading  of  Damages  arising  from 
CiTiL  Suits,  decision  number  219. 

102.  Words  of  suspicion  only,  addressed,  without  malicious  intent 
and  with  probdble  cause,  to  a  detective  officer,  by  a  person  whose 
house  had  been  burnt  down,  against  a  person  whom  public  rumour 
accused  of  being  the  man  who  had  set  the  house  on  tire,  are  not 
actionable  in  themselves. — Wurtele,  J. — Seer  vs.  Treau  de  Coeli,  11 
L.  N.,  p.  338. 

103.  The  publication  of  an  extract  from  the  declaration  of  a 
party  in  a  suit  entered,  but  before  the  return  of  the  action,  is  not 
privileged. —  Q.  B. —  Archambault  &  Orevii  North  Western  Telegraph 
Co.,  M.  L.  R.,  4  Q.  R,  p.  122  ;  14  Q.  L.  R.,  p.  8. 

104.  Where  an  injury  is  done  to  a  person,  by  giving  false  in- 
formation concerning  him,  the  party  giving  such  information  cannot 
exonerate  himself  by  the  pretension  that  the  communication  was 
privileged. —  Q.  B. —  Dunn  &  Gossette,  33  L.  C.  J.,  p.  94. —  Wurtele, 
J.— M.  L  R.,  3  S.  C,  p.  345. 

105.  Que  la  declaration  faite  par  un  maitre  k  une  personne,  qui 
s'informe  confidentiellement  du  caract^re  de  son  ancien  serviteur,  que 
«e  serviteur  n'est  pas  honnete,  est  privil6gi6e,  s'il  n'est  pas  6tabli  que 
cette  declaration  a  6t6  faite  par  malice. —  Taschereau,  J. —  Norw/in 
V8.  Farquhar,  33  L.  C.  J.,  p.  129. 

106.  Qu'il  n'y  a  point  d'injure  oil  il  n'y  a  point  d'intention 
d'injurier  et  que  la  diffamation  doit  Stre  publique  pour  qu'on  ait 
le  droit  de  s'en  plaindre.  Ainsi,  lorsque  dans  une  conversation  intime, 
entre  deux  personnes,  Tune  d  elle  fait  part  k  I'autre  de  certains  bruits 
courants,  dans  la  locality,  sur  la  conduite  16gere,  ou  imprevoyante,  d'un 
tiers,  il  n'y  a  point  injure  ni  diffamation  pour  ce  tiers,  donnant  lieu  k 
la  reparation  civile. — ^Tellier,  J. — S.  vs.  D.,  18  R  L.,  p.  132. 

107.  Que  des  paroles,  mdme  graves,  dites  satis  malice,  entre  amis 
et  trte  confidentiellement,  ne  constituent  pas  une  injure. — Q.  B. — 
Titu  <k  Duhaime,  18  R.  L.,  p.  374.— C.  R.— 15  Q.  L,  R.,  p.  275. 

108.  A  communication  relating  to  purely  civil  matters  (as  in  this 
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<3a3e),  to  be  privileged,  must  be  based  on  the  truth  of  the  facts  to  which 
it  relates.— Q.  K~Dunn  <fe  Cossette,  M.  L.  R,  5  Q.  B.,  p.  42 ;  33  L.  C.  J., 
p.  94— WuRTELE,  J.— M.  L.  R.,  3  S.  C,  p.  345 

109.  The  Defendant,  in  an  action  for  damages  for  the  publication 
of  a  libel,  may  lawfully  plead  the  truth  of  the  alleged  libel  and  that 
it  was  published  in  the  interest  of  the  public  and  concerning  matters 
of  public  import,  and  such  allegations,  if  duly  established,  constitute 
■a,  sufficient  defence  in  such  case.  (See  also  cases  noted  in  this  Supple- 
ment at  this  article  under  the  heading  of  Libels  by  Newspapers.) — 
Johnson,  J. — Trvdel  &  Cie.  d*Imp,  et  de  Pub.  du  Canada,  M.  L.  R., 
5  S.  C,  p.  297.— Q.  B.— M.  L.  R.,  6  Q.  B.,  p.  510. 

110.  Que  le  cur6  d'une  paroisse,  qui  est  consults  par  les  conseillers 
de  la  paroisse,  k  Toccasion  de  I'octroi  des  licences  pour  vente  de  bois- 
sons  et  qui  leur  communique  certains  faits,  qui  sont  vrais,  sur  la 
conduite  de  T^pouse  d  un  marchand,  qui  veut  obtenir  le  renouvelle- 
ment  d'une  licence  de  magasin  pour  la  vente  de  liqueurs  enivrantes, 
n*est  pas  passible  de  dommages,  cette  communication  6tant  privil^gi^e. 
— Q.  B. — Duaaault  <k  Bacon,  19  R.  L,  p.  441. 

111.  Que  la  v6rit6  des  imputations,  surtout  lorsque  ces  imputa- 
tions ne  constituent  pas  un  crime  dont  la  personne  injuri^e  se  serait 
rendue  coupable  et  aurait  ^te  convaincue  par  un  tribunal  competent, 
ne  pent  etre  plaid^e  comme  justification  d'un  6crit  dittamatoire. — 
Mathieu,  J. — Goyette  vs.  Berthelot,  20  R  L.,  p.  108. 

112.  Libel  on  Parliamentary  candidate.  What  may  not  be  said 
^bout  him. — C.  R. — Goyette  vs.  Rodier,  20  R.  L.,  p.  108. 

113.  Qu'en  mati^re  de  libelle,  la  v6rit6  ou  la  fausset6  des  faits  est 
uno  des  circonstances  les  plus  importantes  pour  determiner  si  Tauteur 
responsable  de  T^crit,  pr6tendu  libelleux,  a  agi  avec  malice,  ou  dans 
rintention  de  nuire.  Qu'un  citoyen,  qui  se  pr6sente  comme  candidat, 
a  une  Election,  livre  sa  vie  publique  et  meme  son  caract^re  priv6,  k  un 

juste  et  legitime  examen  des  ^lecteurs,  dont  il  brigue  les  suffrages. 
Qu'il  est  permis  de  discuter,  ouvertement,  ses  qualifications  morales  ou 
civiques,  pour  le  mandat  de  confiance  qu'il  sollicite,  pourvu  que  cette 
discussion  ne  d6g6n^re  pas  en  imputations  f ausses  ou  calomnieuses,  ou 
simplement  dict6es  par  la  malice  et  avec  Tintention  de  nuire.  Qu'un 
eiecteur  a  le  droit  de  declarer  publiquement  qu'un  candidat,  k  raison 
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de  son  intemperance  notoire  de  lan^age  et  de  ses  sorties  inconvenantes 
contre  le  clerg6,  ne  poss^de  pas  les  qualifications  requises  pour  faire 
on  depute,  et  qu'il  est  de  Tint^ret  du  corps  Electoral,  dont  le  candidat 
bri^e  les  suffrages,  que  cela  soit  connu. — Q.  B. — Vigeant  &  Poulin^ 
20  E.  L..  p.  567. 

114.  Que  le  d^fendeur,  dans  une  action  en  dommages  pour  injures 
verbales,  ne  pent  plaider  la  verity  des  imputations  contenues  dans  ces 
injures. — Q.  Jl — Moquin  &  Brassard,  20  R  L.,  p.  111. 

116.  Where  a  person  is  offering  himself  for  election  to  the  legis- 
lature, newspapers  have  a  ri&rht,  in  the  public  interest,  to  state  the 
truth  respecting  his  character  and  qualifications  ;  and  therefore  a  state- 
ment, true  in  itself,  that  a  candidate  is  a  Freemason,  is  not  ground 
for  an  action  of  damages. — C.  B. — Noyes  vs.  Cie  d*Imp.  et  de  Pvhlica- 
tion  du  Canada,  M.  L.  R,  6  S.  C,  p.  370. 

116.  Les  instructions  6crites,  donn6es  par  un  avocat,  pour  pour- 
suivre  un  tiers,  sont  une  communication  privil6gi6e  et  ne  donnent  pas 
ouverture,  en  faveur  de  ce  tiers,  k  une  action  en  dommages,  k  raison 
des  propos  libelleux  qu*elles  peuvent  contenir.  Uavocat,  qui  fait  part 
de  ses  instructions  aux  avocats  du  tiers,  au  cours  du  reglement  de  la 
difficult^,  n'en  fait,  pas  Ik,  une  publication  libelleuse.  Le  client  n'est 
pas  responsable  de  la  communication  que  son  avocat  donne  de  ces 
instructions,  k  son  insu  et  sans  son  autorisation. — Casault.  J. — Mur- 
phy vs.  Ooudreau.  16  Q.  L  R.,  p.  353. 

117.  L'intim^  poursuit  en  dommages  Tappelant,  cur^  de  sa  paruisse, 
1.  Pour  Tavoir  calomni^  dans  une  lettre  envoy6e  au  conseil  municipal 
afin  de  s'opposer  k  la  confirmation  de  son  certificat  de  licence  pour  la 
vente  de  liqaeurs  spiritueuses.  2.  Pour  avoir  port^  des  plaintes  contre 
lui,  devant  lofficier  da  revenu,  pour  la  vente  illicite  de  boissons 
enivrantes. — Jugi :  Qu'il  n'est  pas  permis  de  faire  connaitre  au  public, 
sans  n^cessit^  ou  sans  utility,  les  fautes  du  prochain  et  la  condamnation 
qu'il  a  subie.— tQ.  B. — Bidard  &  Cusson,  R  J.  Q.,  1  B.  R,  p.  105. 

118.  The  Defendants,  for  the  purpose  of  obtaining  the  liberation 
of  L,  brother  of  two  of  them,  who  was  under  arrest  on  a  false  charge 
of  lunacy,  presented  a  petition  to  a  judge,  supported  by  affidavits, 
containing  statements  respecting  Plaintiff,  which  were  relevant  to 
the  purpose  of  the  petition,  and  were  moreover  substantially  true. 
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and  had  been  generally  known  for  two  months  previously.  The 
petition  was  maintained  and  the  magistrate's  commitment  quashed. 
In  an  action  of  damages,  based  on  the  statements  contained  in  the 
petition  and  affidavits.  Held  : — That  the  Defendants,  having  acted  in 
good  faith  and  on  a  privileged  occasion,  and  their  allegations  being 
relevant  and  made  with  probable  cause,  the  plea  of  justification  was 
established,  and  the  action  should  be  dismissed. — Davidson,  J. — 
LegauU  V8,  Legatdt,  R.  J.  Q.,  1  C.  S.,  p.  528. 

119.  Que  Taccusation  port6edans  un  plaidoyer,  malicieusement  et 
sans  cause  probable,  accusant  les  demand eurs,  avocats  et  procureurs, 
d'avoir  institue,  sans  Tautorisation  de  leurs  clients,  des  procedures  et 
d'avoir  perdu,  par  leur  incurie,  leur  inhabilit^  et  leur  ignorance  de  la 
loi,  des  causes  que  les  d^fendeurs  leur  avaient  confines,  constitue  une 
injure  et  engage  la  responsabilit^  des  d6fendeura — Par  la  majority  de 
la  Cour,  (Lacoste,  J.  C,  et  Hall,  J.,  diaaentiebua).  Que  la  malice  et 
Tabsence  de  cause  probable  peuvent  s'inf 6rer  du  fait  qu'un  des  def en- 
deurs  avait,  au  nom  de  ses  co  d^fendeurs,  suivi  les  procedures  en 
question  pas  k  pas  et  avait  exprirn6,  par  ^crit,  sa  satisfaction  du 
travail  accompli  par  ses  procureurs. — Q.  B  — Mitchell  &  Trenholvx*', 
R  J.  Q.,  23.  R,  p.  164— Lynch,  J.— 35  L.  C.  J.,  p.  4. 

120.  Lorsque  les  faits,  dont  un  t6moin  depose,  sont  relatifs  k  la 
cause  dans  laquelle  il  est  examine,  et  qu'ils  sont  articul^s  de  bonne  foi 
et  sans  malice,  il  ne  saurait  y  avoir  ouvertare  a  un  recours  en  dom- 
mages  k  raison  des  paroles  ainsi  prononc^es.  Cependant,  dans  Tesp^ce, 
le  defendeur  ayant  jur6  que  la  deman  ieresse  n*6tait  pas  croyable  sous 
serment,  et  ayant  donn^,  comme  base  de  sa  croyance,  des  motifs  mal 
f ond6s  et  laisse  percer  une  certaine  prevention  contre  la  demanderesse, 
il  n*y  avait  pas  lieu  d'accorder  au  d6Eendeur  les  frais  de  Taction. — 
Jette,  J. — Marquis  vs.  Gaudreau,  R.  J.  Q.,  2  C.  S.,  p.  502. 

121.  Le  d6fendeur,  dont  le  magasin  avait  souffert  d'un  incendie, 
apr&s  que  son  t6moignaore  devant  les  commissaires  des  incendies  fut 
clos,  d^clara  aux  dits  commissaires  que  certains  effets  avaient  disparu 
de  son  magasin,  pendant  que  la  police  en  avait  la  garde,  et  11  consentit 
que  rapport  de  cette  accusation  fut  fait  au  chef  de  police.  La  preuve 
demontra  que  rien  ne  justifiait  cette  dononciation.  Jug6  : —  Que  les 
declarations  du  dSfendeur,  devant  les  commissaires  des  incendies, 
n'etaient  pas  privil6gi6es  et  que  chaque  homme  de  police,  qui  avait 
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particip6  k  la  garde  du  magasin  du  d^fendeur,  avait  droit  d'action 
eontre  ce  dernier  k  raison  de  cette  accasation. —  Jette,  J. — Prai/rie 
V8.  Vineherg,  R  J.  Q.,  2  C.  S.,  p.  507. 

122.  Un  plaidoyer,  contenant  une  accusation  de  fraude,  pent  for- 
mer la  base  d'une  action  en  dommages  pour  libelle,  si  tel  plaidoyer, 
quoique  pertinent  k  Tissue,  est  produit  avec  malice  et  intention  de 
nuire.  II  en  est  autrement  d'un  plaidoyer  fait  de  bonne  f oi  et  oil  la 
partie  avait  cause  probable  pour  sa  croyance  que  Facte  attaqu6  6tait 
reellement  frauduleux. — Routhier,  J. —  Matte  vs.  Ratt4,  R.  J.  Q.,  3  C. 
S.,  p.  68. 

The  decision  in  the  above  case  was  confiimed  by  the  Court  of 
Review,  where  it  was  held  as  follows : — 

123.  A  party  who,  in  a  pleading,  accuses  another  of  fraud,  and 
collusion,  will  be  held  liable  in  damages,  if  the  circumstances  be  not 
such  as  would  produce,  on  the  mind  of  a  cautious  and  prudent  man,  an 
honest  conviction  of  the  guilt  of  the  party  he  accuses.  In  the 
present  case,  the  Defendant  having  been  cognizant  of  the  loan  made 
to  his  debtor  by  the  Plaintiff', and  having  himself  received  the  greater 
part  of  it,  a  charge  by  him  that  Plaintiff,  in  taking  security  for  the 
loan,  by  way  of  sale  d  rdm^rS  of  all  debtor's  property,  had  acted 
<^oUusively  with  such  debtor  to  defraud  him,  the  Defendant,  held 
libellous  and  actionabla  (Casault,  J.  dissenting). — C.  R. —  Matte  vs. 
RatU,  R.  J.  Q.,  3  C.  S.,  p.  311. 

124.  L'6pouse  du  demandeur,  ay  ant  represente  au  d^fendeur,  vi- 
caire  de  T^glise  catholique  de  Ste-Brigitte  k  Montreal,  que  malgr6 
qu'elle  f ut  parente  du  demandeur,  elle  s'^tait  mariee  avec  ce  dernier 
sans  dispense,  le  d^fendeur,  avec  Tautorisation  du  cur^  de  la  paroisse, 
prit  des  renseignements,  et  ayant  appris  que  les  6poux  en  question 
^taient  parents  au  quatrieme  d6gr6,  en  ligne  collat6rale,  il  obtint,  de 
Tautorit^  religieuse,  sans  f  rais  pour  le  demandeur,  la  dispense  requise. 
Le  defendeur  se  rendit  alors  chez  le  demaideur,  lui  parla  avec  sa 
permission,  en  presence  de  ses  deux  bcaux-fr&res,  lui  demanda 
s'il  consentait  k  r6habiliter  son  manage,  et  le  demandeur,  s'y  6tant 
ref us£,  lui  d^lara  que  son  mariage  etait  nul,  que  ses  enfants  6taient 
r^put^  ill^gitimes  et  qu'il  devait  cesser  de  vivre  maritalement  avec 
sa  feimme  jusqu'k  ce  qu'il  eut  fait  r^habiliter  son  mariage.     Jug4  : — 
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Qae  le  d^fendeur,  en  essayant  de  provoquer  la  rehabilitation  ckr 
mariage  da  demandenr,  ^tait  dans  Tex^ution  de  son  devoir  de  prStre 
vicaire,  desseryant  la  paroisse  des  epoux,  et  af^issant  avec  I'antorisa- 
tion  du  cur6  de  la  paroisse,  et  qne  le  demandeur  ne  ponvait  le  recher- 
cher  en  responsabilit^  pour  sa  conduite  dans  Toccasion  en  question. 
Qu'^tant  prouv^  que  le  demandeur  et  sa  femme,  parents  an  d^gr^ 
prohib6,  s'^taient  maries,  sans  avoir  obtenu  la  dispense  pr^alable  de 
Tordinaii'e  du  lieu,  il  ^tait  du  devoir  du  demandeur,  catholique  romain^ 
de  se  soumettre  k  la  demande  et  aux  conseils  du  d^fendeur.  Que  ce- 
pendant,  le  d^fendeur  s'^tant  servi,  conim'^  moyen  de  persuasion, 
d'expressions  et  de  termes  de  comparaison  inutilement  s^veres  et 
exag^r^s,  il  n  y  avait  pas  lieu,  sous  les  circonstances,  d'accorder  des 
frais  au  d^fendeur  contre  le  demandeur.  Quq  le  d^fendeur  avait  agi 
comme  ministre  de  la  religion  et  non  en  quality  d'officier  public,  et 
qu'en  consequence,  il  n'avait  pas  droit  k  Tavis  d'un  mois  requis  par 
I'article  22  du  code  de  procedure  civil. —  Loranoer,  J. —  Pichette  m. 
Detrjardina,  R.  J.  Q.,  3  C.  S.,  p.  436. 

125. — A  person  who  assumes  to  hold  himself  out  as  a  leader  to 
influence  public  opinion,  in  favor  of  a  particular  candidate  in  a 
muniQipal  or  other  election,  by  so  doing  submits  his  motives  for  such 
action  to  the  criticism  of  the  electors,  who  are  fairly  entitled  to  know 
whether  his  zeal  is  that  of  a  disinterested  person,  acting  for  the  public 
good,  or  that  of  a  paid  canvasser,  earning  his  wages.  2.  Words  con- 
veying the  injurious  imputation  that  Plaintiff  sold  his  influence  in 
elections,  which  words  were  based  on  Plaintifl*'s  own  acts  and  state- 
ments, and  were  uttered  during  the  heat  of  an  election  squable^ 
between  partisajis  of  the  opposing  candidates,  and  to  which  it  was 
proved  that  no  particular  importance  was  attached  by  those  who 
heard  them,  should  not  make  the  party  uttering  them  responsible  for 
more  than  nominal  damages. — Doherty,  J. — Charest  va,  HurtvMse^ 
R  J.  Q.,  4  C.  S.,  p.  93. 

126.  L'appelante,  dans  une  action  pour  faire  mettre  de  c6te  une 
sentence  arbitrale,  avait  all^gu^  que  les  arbitres  avaient  accepts  des 
raf  ralchissements  et  de  la  boisson  du  propri6taire  expropri6  et  s'etaient, 
k  plusieurs  reprises,  rendus  incapables  de  remplir  leurs  devoirs.  La 
preuve  fit  voir  qu'en  effet  les  arbitres  avaient  accepts  des  rafralchis- 
sements  et  de  la  boisson  du  propri6taire.  Jug^,  infirmant  le  jugement 
de  la  Cour  Sup^rieure:  Que  Tappelante  6tait  dans  Texercise  d'un 
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droit  en  faisant  ces  allegations  et  qu'on  ne  pouvait  pour  cela  la  recher- 
cher  on  responaabilii^,  le  fait,  par  des  arbitres  d'accepter  des  rafrai- 
chisaements  de  Tune  des  parties,  6tant  une  cause  valable  de  reproche 
oontre  eux.  Semble,  qu'il  y  a  lieu,  sous  ce  rapport,  d'assimiler  la 
position  des  arbitres  k  celle  des  jur^  et  de  leur  appliquer  les  disposi- 
tions de  Farticle  426  du  code  de  procedure  civila — Q.  B. — Atlantic  & 
North  West  Ry.  Co.  Jk  Bronsdon,  R.  J.  Q.,  2  B.  R.,  p.  470. 

127.  In  an  action  of  slander  against  a  witness,  for  statements 
made  by  him  while  under  examination,  it  is  sufficient  to  allege  that 
the  witnesses  made  false  and  malicious  statements,  knowing  the  same 
to  be  false,  charging  the  Plaintiff  with  perjury,  without  alleging  that 
said  statements  were  irrelevant  to  the  cause  in  which  he  was  exam- 
ined In  an  action  of  slander,  a  general  allegation  that  the  Defendant 
"  in  accordance  with  the  threats  theretofore  made  by  him,  at  divers 

times  and  to  various  persons,  uttered  false  and  malicious  state- 
ments, with  intent  to  injure  the  Plaintiff  in  his  character,  credit 
"  and  reputation,  as  being  a  person  unworthy  of  confidence,  unreliable 
"  and  a  perjurer,"  is  too  vague  and  indefinite,  and  will  be  rejected,  on 
exception  to  the  form,  as  insufficiently  libeUie. — C.  R. — Hihhard  vs. 
CuUen,  R.  J.  Q.,  4  C.  S.,  p.  369.— Davidson  J.— R.  J.  Q.,  3  C.  S.,  p. 
463. 

128.  Un  compte- rendu,  vrai  et  fidele,  dans  la  presse  des  s^nces 
d'un  comity  du  S6nat  du  Canada,  et  un  commentaire  Editorial,  6crit  de 
bonnne  foi  et  dans  TinterSt  public,  sont  converts  par  le  privilege  du 
statut  federal,  31  Vict,  cap  23,  et,  ne  peuvent  donner  ouverture  k  une 
action  en  dommages  pour  diffamations  k  raison  de.  ce  qu'ils  contien- 
nent — Casault,  J. — Langelier  vs.  White,  R,  J.  Q.,  5  C.  S.,  p.  94. 

129.  Le  rapport  de  Tinstruction  d'un  proc^  devant  une  cour  de 
justice,  conforme  k  la  v6rit^  et  fait  de  bonne  foi,  an  cours  ordinaire  des 
rapports  judiciaires,  est  privil6gi6. — Loranoeb,  J. — SvUivan  vs.  Cie 
d*Impri7nerie  de  la  Minerve,  R.  J.  Q.,  5  C.  S.,  p.  106. 

130.  An  entry  in  the  minute-book  of  an  incorporated  benefit 
society,  containing  an  injurious  statement  with  reference  to  a  member^ 
who  had  resigned  his  position  as  a  member  of  the  executive  committee, 
such  entry  not  being  the  record  of  any  proper  business  of  the  society, 
but  containing  a  condemnation  of  his  reason  for  resigning  office,  is  not 
privileged,  and  the  court  will  order  the  same  to  be  expunged  on  writ 
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of  Tnandamua.  Even  where  the  occasion  is  privileged,  unecessarily 
intemperate  and  extravagant  language  will  not  be  protected. — 
Archibald,  J. — Phelan  vs.  St.  Oabrid  Hotcd  ^bstinsnce  &  Benefit 
Society.,  R.  J.  Q.,  5  C.  S.,  p.  438. 

131.  A  report,  made  by  a  government  employee,  to  the  Depart- 
ment of  Public  Works,  condemning  the  use  of  certain  cement,  is  an 
insufficient  basis  for  an  axstion  of  damages  by  the  owner  of  such 
cement,  in  the  absence  of  proof  of  malice ;  and  malice  cannot  be 
presumed  from  the  fact  that  Defendant's  views  on  the  subject  might 
be  erroneous,  such  report  being  a  privileged  communication. — 
Andrews,  J. — Oauvreau  vs.  Macquet,  17  Q.  L.  R,  p.  245. 

132.  Le  demandeur  ^crit  une  lettre  d'affaires  k  une  dame  Brochu, 
contenant  les  paroles  suivantes  r  ''  Nous  craignons  bien  que  ce 
Migneault  ne  soit  un  coquin  qui  vous  ait  vole  comme  il  nous  a  vol6.'' 
Le  d^fendeur  plaide  que  cette  lettre  6tait  contidentielle  et  que  si  elle 
a  6t6  publi6e,  cette  publication  est  due  k  la  d^loyaut^  de  madame 
Brochu.— «/ugf6  :  Que  la  lettre  incrimin^e  en  cette  cause  n'est  pas 
libelleuse. — Larue,  J. — Mignavlt  vs.  Leclerc,  17  Q.  L.  B.,  p.  320. 

133.  An  alleged  libel  was  contained  in  a  letter  respecting  the 
Plaintiffs,  two  of  the  members  of  a  partnership,  written  on  behalf 
of  the  Defendants,  a  limited  company,  and  sent  by  post  in  an  envelope 
addressed  to  the  firm.  The  writer  did  not  know  that  there  were 
other  partners  in  the  firm.  The  letter  was  dictated  by  the  managing 
director  of  the  Defendants  to  a  clerk,  who  took  down  the  words  in 
shorthand  and  then  wrote  them  out  in  full  by  mecms  of  a  type- 
writing machine.  The  letter  thus  written  was  copied  by  an  office  boy 
in  a  copying  press.  When  it  reached  its  destination,  it  was,  in  the 
ordinary  course  of  business,  opened  by  a  clerk  of  the  firm,  and  was 
read  by  two  other  clerks.  Held,  that  the  letter  must  be  taken  to 
have  been  published  both  to  the  Plaintiffs'  clerks  and  the  Defendants' 
clerks,  and  that  neither  occasion  was  privileged. — Court  of  Appeal, 
London,  England. — Pullman  vs.  HiU,  14  L  N.,  p.  233. 

134.  A  statement  made  by  a  person,  in  the  course  of  a  private  and 
confidential  conversation  with  his  family  physician,  is  privileged^ 
particularly  where  there  is  no  evidence  of  malice. — Tait,  J. — Sinn  vs. 
Marcus^  R.  J.  Q.,  6  C.  S.,  p.  46. 


Consolidated  Supplement  No.  1. — Art  1053.  213 

Libel  &  Slander. — Privileged  Communications,  (Continued) : — 

135.  Un  pharmacien,  qui  en  faisant  une  communication  k  son 
client,  Taccompagne  de  propos  mensongers  de  remarques  offensantes^ 
inutiles  et  malicieuses,  et  qu'il  pretend  fondles  sur  une  rumeur,  dont 
il  ne  d^montre  pas  Texistence,  ne  pent  6chapper  k  la  responsabilit6  de 
son  delit  en  plaidant  que  la  communication  en  question  6tait  privi- 
16gi6e.— C.  R.— De  Cow  vs.  Lyons,  R  J.  Q ,  6  C.  S.,  p.  171.— Tasche- 
REAU,  J. — R.  J.  Q.,  4  C.  S.,  p.  341. 

136.  Entries  in  books  kept  by  detectives  are  not  judicial  proce- 
dings  and  no  privilege  protects  their  publication. — Archibald,  J. — 
FiiUerton  vs.  Berthiaurrie,  R.  J.  Q.,  6  C.  S.  p.  342. 

137.  The  allegation,  in  an  action  for  defamation,  was  to  the  effect 
that  Defendant's  wife  had  stated  to  her  nephew  that  Plaintiff  and  the 
woman  with  whom  he  was  living  were  not  married,  and  the  facta 
proved  were  that  Plaintiff  and  the  woman  in  question  had  lived 
together  as  man  and  wife  for  years,  without  being  married,  but  they 
had  been  married,  about  a  month  before  the  statement  complained  of 
was  made.  Held : — The  statement  being  made  by  Defendant's  wife 
in  good  faith,  in  her  5wn  house,  to  her  nephew,  and  expressing  her 
honest  belief,  which  was  justified  by  the  circumstances,  was  not 
actionable. — DoHERTY,  J. — Pearson  vs,  Oratton,  R.  J.  Q.,  6  0.  S.,  p. 
359. 

138.  Where  the  Defendant  interfered  and  denounced  the  conduct 
of  the  Plaintiff,  who  was  whipping  his  son  cruelly  in  an  outhouse, 
to  the  disturbance  of  the  whole  neighbourhood,  the  interference 
was  justifiable,  and  did  not  give  rise  to  an  action  of  damages. — 
Davidson,  J. — Loranger  vs.  Beauckamp,  R  J.  Q.,  6  C.  S.,  p.  360. 

139.  1.  A  plea  to  an  action  of  libel,  alleging  facts  which,  if 
proved,  tend  to  rebut  any  presumption  of  malice  on  the  part  of  the 
Defendant,  is  not  demurrable.  2.  The  insertion  of  a  proposition  of 
law  in  a  plea  is  not  ground  of  demurrer.  3.  Criticism  or  comment,^ 
however  severe,  upon  a  published  work  or  newspaper,  is  not  libel,  and 
is  not  actionable,  unless  it  be  proved  that  such  criticism  is  unfair  or 
malicious,  ajid  it  is  for  the  party  complaining  of  hostile  criticism  to 
establish  such  unfairness  or  malice.  4.  Every  religious  body  or  associ- 
ation in  this  province  has  power  to  make  rules  for  enforcing  discipline 
among  its  members,  and  such  rules  are  binding  on  those  who,  express- 
ly or  impliedly,  have  assented  to  them.     The  Courts  will  not  interfere 
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with  the  exercise  of  the  discretionary  powers  of  such  a  body,  inmatters 
of  internal  government,  unless  it  be  shown  that  it  has  acted  malici- 
ously or  in  bad  faith.  5.  The  laws  or  rules  of  the  Roman  CathoKe 
CSiurch  in  the  province  of  Quebec,  are  known  to  the  civil  courts 
merely  so  far  as  they  are  proved  before  them  ;  but  it  being  proved 
in  this  case  that,  under  the  laws  of  the  Church,  the  archbishop  or 
bishop  of  a  diocese  is  vested  with  authority  to  prohibit  the  members 
of  that  Church  in  his  diocese  from  reading  publications,  which  he 
considers  opposed  to  its  teaching  or  discipline,  the  Defendant,  as 
archbishop  of  the  diocese  of  Montreal,  was  in  the  exercise  of  a  right 
in  issuing  a  circular  prohibiting  the  members  of  the  Church  from 
reading  Plaintiff's  newspaper  under  pain  of  deprivation  of  the  sacra- 
ments ;  and  although  such  prohibition  did,  in  fact,  prejudicially  affect 
the  Plaintiff's  interests,  yet,  in  the  absence  of  any  evidence  of  un- 
fairness or  malice,  it  did  not  constitute  an  invasion  of  Plaintiff  s  rights 
which  could  give  rise  to  a  claim  for  damages.  6.  The  civil  courts  of 
the  now  province  of  Quebec  have  no  jurisdiction  to  entertain  a  case 
in  the  nature  of  an  appel  comme  d'ahus,  the  connection  between 
Church  and  State,  which  existed  before  the  cession,  having  been 
severed  when  the  country  became  a  British  possession.  Qucere,  whe- 
ther the  doctrine  of  privileged  communication  exists  in  our  law,  and 
wliether  the  question,  in  actions  of  libel  or  slander,  is  not  properly  as 
to  the  proof  of  fault  on  the  part  of  Defendant — Doherty,  J. — 
Cie.  de  Pub.  de  Canada  Revue  vs.  Mgr  Fabre,  R.  J.  Q.,  6  C.  S.,  p.  436. 

140.  Qu'un  m^decin,  assistant  de  bonne  foi  k  une  enqu^te  irr^- 
guli^re  d'un  coroner,  ne  doit  pas  etre  tenu  responsable  de  I'irr^gularit^ 
de  cette  enquSte  faite  pax  le  coroner,  dont  il  n  avait  pas  le  droit  de 
r^puter  la  competence.  2.  Que,  dans  I'espece,  le  temoignage  du 
defendeur,  donn6  de  bonne  foi  comme  m6decin,  devant  le  coroner  et  le 
jur^,  constitue  une  communication  privil^giee;  3.  Qu'une  telle  com- 
munication faite  de  bonne  foi,  sans  malice,  et  dans  I'int^iSt  de  Tad  mi- 
nistration de  la  justice,  ne  pent  faire  eiicourir  k  ce  m^decin  aucune 
responsabilite,  quelque  pr6ju>iiciable  qu'elle  peut  etre  k  la  reputation 
de  la  demanderesse,  et  mdme  dans  le  cas  oil  il  aurait  coramis  une 
erreur  scientitique ;  4.  Que,  dans  les  propos  tenus  par  le  defendeur 
apres  I'enquSte  du  coroner,  il  n'a  fait  que  d^fendre  son  opinion  scien- 
tiiique  et  justifi^  sa  conduitc,  en  mSme  temps  qu'il  ne  parlait  que  d'une 
chose  notoirement  connue  de  tous. — C.  R— /iafeW  vs,  Pidgeon,  1  R.  de 
J.,  p.  135 ;  R.  J.  Q.,  7  C.  S.,  p.  27. 
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141.  La  diffamation  dans  une  plaidoirie,  produite  dans  une 
instance  judiciaire,donn6  ouverture  au  recours  en  dommapfes  en  faveur 
<ie  la  parfcie  diffam^e.  2.  Lorsque,  dans  une  action  en  dommages  poar 
difiamation,  le  deraandeor  fait  une  demande  incidente,  k  raison  d'all4- 
gations  diffamatoires  dans  la  defense,  si  le  defendeur  est  condamn^, 
•dans  rinstance  principale,  la  demande  incidente  ne  peat  etre  renvoy^e, 
pour  le  motif  que  les  injures  qui  en  font  J'objet  sont  coinpens6es  par 
celles  que  la  demande  principale  contient  k  Tadresse  du  defendeur. 
Le  jugement  \{m  la  reconnait  bien  fondle  ne  pent  en  meme  temps  la 
declarer  injurieuse. — Q.  B. — Choquette  &  BeUeaWy  R.  J.  Q.,  3  B.  R.  p. 
546. 

142.  Des  expressions  difhmaioires,  k  Fadresse  de  Tune  des  parties, 
contenues  dans  une  procMure  judiciaire,  ne  donnent  pas  ouverture  k 
une  action  en  dommages,  lorsqu'elles  sont  per tinentes  au  litige  etqu'on 
s'en  est  servi  de  bonne  foi.  2.  Le  sens  d'un  mot  ordinaire  ne  pent 
^tre  prouv6  par  t^moins,  si  Ton  n'all^gue  pas  que  tel  mot  a  et^  employ^ 
dans  un  sens  autre  que  celui  qu'il  porte  ordinairement.  3.  Lorsqu'une 
expression,  dont  on  se  sert  dans  un  plaidoyer,  est  susceptible  de 
plusieurs  interpretations,  la  cour  adpptera  celle  qui  est  conforme  k 
Tensemble  du  plaidoyer. — Archibald,  J. — Lamarche  vs.  Brudiesi,  R» 
J.  Q.,  7  C.  S.,  p.  62. 

143.  Qu'une  pai*tie  dans  une  cause,  qui  est  injuri^e  dans'une  pi^e 
<le  procedure  dans  la  cause,  pent,  par  une  action  distincte,  r^clamer  des 
dommages  de  la  partie  qui  Ta  injuriee,  et  qu  elle  n'est  pas  tenue  d'at- 
tendre,  pour  intenter  son  action,  la  fin  du  proems  dans  lequel  les  injures 
sont  prof^r^es,  mais  que  le  defendeur,  dans  cettc  auction  en  dommages, 
pourra  demander  la  suspension  des  procedures  jusqu'k  la  decision  du 
premier  procfes.  —Davidson,  J. — Ony  va  Schiller,  35  L.  C.  J.,  p.  50. 

144.  Que  dans  Tesptee,  le  procureur  ad  litem  du  d6fondeur,  Pid- 
geon»  n'avait  pas  depasse  les  liinites  de  son  privilege  d'appr^cier  la 
prcuve,  en  accusant,  dans  son  factum,  les  demandeurs  d  avoir  commis 
■des  parjures. — Billy,  J. — Labb^  vs.  Pidgeon,  1  R.  de  J.  p.  404. 

145.  The  Appellant,  Rev.  Zacharie  Lacasse,  being  sued  in  damages, 
for  a  libel  alleged  to  be  contained  in  a  work  written  by  him  and 
published  by  his  co-defendants,  pleaded  inter  aZia,  that  he  is  a  Roman 
Catholic  priest  and  a  member  of  a  religious  society,  among  the  objects 
of  which  are  the  defence  of  the  discipline  and  recognition  of  the  rights 
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and  powers  of  the  Church ;  that  among  the  powers  which  he  wishes^ 
to  maintain  is  that  of  compelling  the  observance  of  its  law3,  decrees 
and  ordinances ;  that  a  certain  other  action,  now  pending,  directed 
against  the  Archbishop,  is  intended  to  prevent  the  ecclesiastical  juris- 
diction, in  the  sense  of  the  papal  bull  Apostolicae  Sedie,  etc.,  The 
Plaintiff,  Respondent,  demurred  to  those  paragraphs  of  the  plea  which 
asserted  qualities  in  some  sense  creating  for  Defendant,  Appellant,  spe- 
cial immunities,  and  the  demurrer  was  maintained  in  part  by  the  Court 
below.  Held  : — The  Appellant,  in  view  of  the  public  nature  of  the 
discussion,  and  the  public  interest  involved,  was  entitled  to  plead,  if 
not  in  justification,  at  least  in  mitigation  of  damages,  all  the  cir- 
cumstances connected  with  the  publication  of  the  libel,  including  his 
quality  and  position  at  the  time  the  work  complained  ot  was  pablished, 
and  the  truth  and  sincerity  of  the  statements  and  the  opinions  on 
which  the  charge  of  libel  was  founded. — Q.  B. — Ldcasse  &  St  Louis, 
R  J.  Q.,  4  B.  R.,  p.  103.— Davidson,  J.— R.  J.  Q.,  5  C.  S.,  p.  247. 

« 
146.  A  une  action  en  dommages,  pour  ii^ures  verbales  et  diffa- 

mation,  le  d^fendeur  pent  plaider  qu'il  n'a  jamais  dit   les  pai-oleS" 

incriminees,  mais  qu'il  en  a  dit  d'autres,  et  que  ces  autres  paroles 

6taient  justifi^es  par  les  circonstances  dans  lesquelles   elles  ont   6t& 

prononc6es. — Caron,  J. — Langdier  vs.  Caagrain,  R.  J.  Q.,  3  C.  S.,  p. 

246. 

Libel  and  Slander;  MiaceWineoua : — 147.  Case  number  104, 
noted  at  this  article  {Monette  &  Lefebvre)  was  carried  to  the  Supreme 
Court,  where  leave  to  appeal  was  refused. — 16  S.  C.  R.,  p.  387. 

Decision  number  105,  noted  at  this  article,  was  modified  in 
Appeal,  where  it  was  held  as  follows : 

148.  Where  an  injury  is  done  to  a  person,  by  giving  false  informa- 
tion concerning  him,the  party  giving  such  information  cannot  exonerate 
himself  by  the  pretension  that  the  communication  was  privileged.  In 
this  case,  the  evidence  does  not  show  that  damages  to  the  amount  of 
$2,000,  awarded  by  the  Court  below,  had  been  suffered  by  the  Plaintiflf 
and  the  Court  would  therefore  reduce  the  amount  of  damages  to  $500. 
— Q.  B.—Dwan  &  Cossette,  33  L.  C.  J.,  p.  94 ;  M,  L.  R.,  5  Q.  R,  p.  42. 

The  above  case  was  carried  to  the  Supreme  Court,  where  the 
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damages  awarded  by  the  Superior  Court/but  which  had  been  reduced 
by  the  Court  of  Queen's  Bench,  were  restored. — 18  S.  C.  R.,  p.  222. 

149.  Decision  number  109,  noted  at  this  article,  {ArchambavU  dk 
Oteat  North  Western  Telegraph  Co,)  is  also  reported  in  M.  L  R.,  4  Q. 
B.,  p.  122  and  18  R  L.,  p.  81. 

150.  The  truth  of  a  libel  may  be  pleaded,  at  least  in  mitigation  of 
damages. — Q.  B. — Leduc  &  Qraham,  33  L.  C.  J.,  p.  184 ;  M.  L.  R,  5  Q. 
B.,  p.  511. 

151.  Que  le  fait  d'accuser  quelqu'un  d'etre  d^nonciateur,  pour 
infraction  k  la  loi  des  licences,  soumet  Taccusateur  k  une  action  en 
dommages,  vu  que  ce  reproche  tend  k  d^pr^cier  celui  qui  en  est  Tobjet 
dans  Topinion  publique. — Mathieu,  J. — Duquette  va.  Major,  17  R  L.,. 
p.  298 ;  M.  L.  R.,  5  S,  C,  p.  134, 

152.  Le  mot  "  informer  *'  n'est  pas  diffiimatoire  in  se, — C.  R — 

Laplante  va,  Paranieau,  33  L.  C.  J.,  p.  124. 

« 

153.  A  father,  whose  minor  daughter  has  been  slandered  by  words 
imputing  that  she  was  guilty  of  fornication,  has  an  action  of  defama- 
tion on  his  own  behalf  against  the  slanderer. — Wurtele,  J. — AntiUe 
va,  Marcotte,  11  L,  N.,  p.  339. 

154.  Qn'une  personne  qui  accuse  une  autre  publiquement  d'avoir 
rendu  sous  serment  un  compte  faux  et  d'avoir  diverti  d'un  inventaire 
et  recel^  des  biens  appartenant  k  des  mineurs,  pent  6tre  poursuivie 
pour  dommages  k  la  reputation  et,  outre  les  dommages  r^els,  elle  pent 
Stre  condamn^e  k  des  dommages  exemplaires,  comme  reparation  civile. 
— Tellier,  J. — Beauregard  va,  Daign^ault,  11  L  N.,  p.  403. 

155.  A  mercantile  agency  is  responsible  in  damages  for  commu-  ] 
nicating  to  its  subscribers  a  false  rating  of  a  person  engaged  in  busi- 
ness, whereby  his  credit  is  injured.  Absence  of  malice  and  the  fact 
that  the  report  was  subsequently  corrected,  will  not  exonerate  the 
Defendant,  but  may  be  considered  in  mitigation  of  damages. — David- 
son, J.— Steele  va.  Chaput,  M.  R  L,  4  S.  C.,p.  200  ;32  L  C  J.,  p.  324. 

156.  Executors  are  personally  liable  for  libels  published  by  them 
in  their  said  quality.  The  mere  fact  of  having  taken  counsels  opinion, 
apart  from  any  other  circumstances,  does  not  excuse  a  party  making 
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libelloua  allegations  in  pleaidings. — Taschereau  J. — RieUe  m.  B&Or- 
ning,U.  L.  R.,  4  a  0.,  p.  219— Q.  B.— M.  L.  R,  6  Q.  B.,  p.  365 ;  20  R 
li.,  p.  537 . 

• 

157.  In  an  action  of  slander,  where  the  injurious  words  were  utte- 
red in  a  foreign  language,  it  is  not  necessary  to  set  out  the  words  in  the 
language  in  which  they  were  spoken.  It  is  sufficient  to  state  the  words, 
in  the  language  of  the  declaration  and  to  establish  that  they  were 
uttered  in  the  hearing  of  persons  who  understood  their  meaning  and 
that  the  PI  'ntiff  suffered  damages  in  consequence  thereof.  To  charge 
a  minister  with  having  retained  for  his  own  use  the  whole  or  part  of 
collections  made  by  him  for  foreign  missions,  is  actionable  and,  in  this 
case,  S150  damages  were  allowed. — C.  R. — McLeod  V8.  McLeod,  M.  L. 
R.,  4  S.  C,  p.  343— Brooks,  J.— 11  L.  N.,  p.  2, 

158.  Que  lorsque,  dans  une  altercation,  la  partie  injuri^e  d'abord, 
au  lieu  de  s'adresser  au  tribunal  pour  venger  les  injures  qu'on  lui 
adresse,  les  repousse  sur  le  champ  par  d*autres  aussi  graves  et  se  fait 
ainsi  justice  k  elle-m^me,  il  y  a  lieu  de  decider  que  ces  injures  r^cipro- 
<)ues  s'annihilent  par  la  compensation.  Que,  pour  qu'une  action  en 
dommages  pour  injures  soit  maintenuc,  il  doit  y  avoir  de  la  part  du 
demandcur  un  grief  r6el  et  que  lorsqu  il  est  difficile  de  dire  laquellc 
des  deux  parties  a  injuria  Tautre  da  vantage,  celle  qui  se  plaint  ne 
doit  pasSbre  accueillie,  et  pour  condamner  le  d6fendeur,il  fa'it  pouvoir 
constater  siirement  le  tort  de  ce  dernier  et  les  dommages  resultant  de 
ces  injures. — Mathiecj,  J. — Roberge  va,  Moquin,  17  R.  L.,  p.  634. 

159.  Que  le  fils  a  un  recours  en  dommages  contre  celui  qui,  par 
ses  paroles,  porbe  atteinte  k  1%  consideration  de  son  p^re  d^^d^. — 
Mathieq,  J. — Hoot  V8.  NoiseuXy  18  R  L.,  p.  705. — Q.  B. — R.  J.  Q.,  2 
B.  R,  p.  521. 

160.  Qu  il  y  a  lieu  k  la  demande  incidente  pour  r6clamer,  dans  une 
instance,  des  dommages  resultant  d'injure^  prof6r6es  par  la  partie 
adverse  au  cours  de  son  t^moignage. — Mathieu,  J  — Barnard  vs, 
Molson,  19  R  L.,  p.  36. 

161.  The  Defendant  called  the  Plaintiff,  who  was  mayor  of  a 
village,  a  bigot  and  said  that  his  conduct  as  mayor  was  influenced  by 
bis  bigotry.  Heldy  that  these  words  were  actionable  per  ae  and  that 
«  small  CLmount  might  be  recovered,  eis  exemplary  damages,  although 
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no  actual  damage  was  proved.     Judgment  was  given  for  98,  and  $8 
<508ta— WcRTELE,  J.—W%ckhan  vs.  Hvmt,  ML  L.  B,,  6  S.  C,  p.  28. 

162.  Qu'une  lettre  injurieuse,  adress^e  h,  une  personne,  pent  donner 
lieu  k  une  action  en  dommages  en  r^paratioa  d'injures,  quoiqu'elle  ne 
soit  pas  publi^e,  le  d^faut  de  publication  n'6tant  qu'une  raison  pour 
diminuer  les  dommages. — Champagne,  D.  M. — Lacasse  vs.  Pogi,  13  L. 
N.  p.  362. 

163.  Que  dans  une  action  en  dommages,  pour  diffamation  de  carac- 
tere,  dans  laquelle  la  demanderesse  se  plaint  que  la  d^fenderesse  a  fait 
circuler  dans  sa  paroisse  des  calomnies  propres  k  la  rjuiner  dans  son 
honneur  et  sa  reputation,  la  d6fenderesse  pent  plaider  que  les  accusa- 
tions incriminees  avaient  notoirement  cours  dans  la  dite  paroisse,  et 
•Staient  r6p^t^s  publiquement  par  diverses  personnes  ;  une  r^ponse 
en  droit  k  cette  portion  de  la  defense  sera  renvoy^e. — ^Loranoer,  J. — 
Robert  vs,  de  Montigny,  M.  L.  B.,  6  S.  C,  p.  345. 

164.  Que  renvoi  d'une  carte  postale,  avec  les  mots  suivants  Merits 
dessus  ;  — **  Received  the  amount  all  right — nicely  caught  in  your 
^*  own  trap — ^honesty  is  the  best  policy — ^your  coafidence  games  will 
*'  work  no  more — you  do  not  need  a  diploma  —rest  on  your  laurels, 

deeds  go  further  than  words — though  your  words  of  Saturday  and 
Monday  were  strong  enough.  Au  revoir." — est  une  injure,  et  que, 
<ians  Tabsence  d'aucun  dommage  r6el,  le  defendeur  doit  etre  condamne 
k  des  dommages  exemplaires.  $40  de  dommages  accord^es. — Mathieu, 
J. — O'Brien  vs,  Serriple,  M.  L.  R,  6  S.  C,  p.  344. 

165.  The  husband  is  not  responsible  in  damages  for  slanderous  or 
insulting  language  used  by  his  wife. — Andrews,  J. — Bourtiaaa  vs, 
Drolet,  B.  J.  Q.,  1  C.  S.,  107. 

166.  Defendant,  being  unable  to  collect  a  debt  due  to  him  by 
Plaintiff,  transmitted  his  name  to  a  collecting  association  which,  after 
notice,  inserted  Plaintiffs  name  in  the  monthly  lists  issued  by  them 
to  their  subscribers,  the  object  of  which  was  to  afford  them  con- 
fidential information  of  persons  who  failed  to  pay  or  make  settle- 
ment of  their  indebtedness,  but  "  without  expressing  any  judgment 
^'  on  the  honesty  or  dishonesty,  solvency  or  insolvency  of  any  person 
*'  whatsoever."  Defendant  was  a  member  of  this  association.  Hefd: 
That,  as  the  statement  made  by  Defendant  was  true,  and  what  he  did 
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was  without  malice  on  his  part,  and  was  of  interest  to  his  co-membera 
and  as  no  special  damage  was  proved,  an  axstion  of  damages  could  Lot 
be  maintained. — Davidson,  J. — Aubin  V8,  Edmonds  R  J.  Q.,  1  C.  S., 
p.  367. 

« 

167.  Words  conveying  the  injurious  imputation  that  Plaintiff,, 
sold  his  inflaence  in  elections,  which  words  were  based  on  Plaintiff's 
own  acts  and  statements,  and  were  uttered  during  the  heat  of  an 
election  squabble  between  partisans  of  the  opposing  candidates,  and  to 
which  it  was  proved  that  no  particular  importance  was  attached  by 
those  ^ho  heard  them,  should  not  make  the  party  uttering  them 
responsible  for  more  than  nominal  damagea —  Dohbbty,  J. —  Chari  st 
V8  HiirtvJbise,  R  J.  Q.,  4  C.  S.,  p.  93. 

168.  Le  d^fendeur,  dans  une  action  en  dommages  pour  diffama- 
tion,  est  admis  k  plaider  la  v6rit6  et  la  notori^t^  des  faits  dont  Tim- 
put^tion  constitue  le  propos  diffamatoire,  cause  de  Ta^ction.  II  en  est 
autrement  du  caract^re  et  de  la  conduit^  g^n^rale  de  celui  k  qui  le 
propos  diffamatoire  se  rapportait.  lis  ne  peuvent  etre  invoqu6s  comme 
moyen  de  defense. —  Q.  B. —  CouiUard  <fe  BeauchSne,  R  J.  Q.,  2  B.  R.,. 
p.  385. 

169.  Criticism,  or  comment,  however  severe,  upon  a  published 
work,  or  newspaper,  is  not  libel  and  is  not  actionable,  unless  it  be- 
proved  that  such  criticism  is  unfair,  or  malicious,  and  it  is  for  the 
party  complaining  of  hostile  criticism  to  establish  such  unfairness,  or 
malice. — Doherty,  J. — Cie.  de  Pub.  de  Canada  Revue  vs.  Mgr,  Fabre,. 
R  J.  Q.,  6  C.  S.,  p.  436. 

170.  The  word  "  boodler,"  a  term  of  modem  popular  slang, 
affecting  to  harmonize  the  comical  and  the  infamous,  and  which,  as. 
was  shown  by  the  evidence,  is  generally  used  to  designate  a  species, 
of  thief,  is  actionable  ;  and  in  the  present  case,  the  term  having  been 
applied  to  the  Plaintiff,  without  any  justification,  $500  damages  yveve- 
allowed. — C.  R — Marchand  vs.  MoUev/r,  R  J.  Q.,  4  C.  S.,  p.  120. 

171.  The  Defendants,  M.  and  B.,  merchants,  placed  in  the  hands 
of  the  Defendant,  A.,  a  collector  of  debts,  an  account  against  the 
plaintiff,  Sarah  G.,  (wife  of  the  plaintiff  John  G^)  for  collection,  well 
knowing  the  method  of  collection  adopted  by  A.,  who,  after  a 
threatening  letter  to  Sarah  G.,  which  did  not  evoke  payment,  caused 
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to  be  posted  up  conspicuously  in  several  parts  of  the  city,  where  the 
Plaintiffs  lived,  a  yellow  poster  advertising  a  number  of  accounts  for 
sale»  among  them  being  one  against  "  Mrs.  J.  Oreen  (the  Plaintiff)  ; 
"  Princess  street,  dry  goods  bill,  $59  35."  The  evidence  showed  that 
Sarah  Q.,  owed  the  Defendants,  M.  and  B.,  $24.33  only.  Held,  that 
the  publication  was  libellous  and  could  only  be  justified  by  showing 
its  truth  ;  and  as  the  Defendants  had  failed  to  show  that  Sarah  G„ 
'was  indebted  in  the  sum  mentioned  in  the  poster,  they  were  liable  in 
damagea — Q.  B,  Division  (Ontario)  —  Oreen.  vs.  Minnea,  15  L.  N.,  p. 
140. 

False  Arrests  : — 172.  Les  corporations  municipales  ne  sont  pas 
responsables  des  actes  non  autoris6s  ni  adopt6s  par  elles,  des  cons- 
tables ou  des  agents  de  police,  que  la  loi  les  autorise  k  nommer  et  k 
destituer. — C.  R. — Rousseau  vs.  Corporation  de  Ldvis,  14  Q.  L.  R., 
p.  376. 

173.  See  case  of  Poitras  &  Lebeau,  noted  in  this  Supplement  at 
this  article,  under  the  head  of  Damages  ;  miscellaneous,  decision 
number  243. 

174.  Qu'une  personne  qui  pretend  avoir  des  droits  sur  un  immeu- 
ble,  ne  peut,  de  son  chef,  exercer  ces  droits  violemment  et  que  le  posses- 
seur  de  cet  immeuble  a  droit  de  repousser  cette  violence  par  la  force. 
Que,  sous  ces  circonstances,  si  Tagresseur  repouss^  fait  arrSter  le  pos- 
sesseur  de  Timmeuble,  apr^s  son  acquittement,  ce  dernier  a  droit  de 
poursuivre  en  dommages  pour  fausse  arrestation ;  dans  Tesp^ce  $150 
de  dommages  furent  accord6es. — Gill,  J. — FiliatravXt  vs.  Priewr,  M. 
L.  R.,  5  S.  C,  p.  67. 

175.  Qu'une  corporation  municipale  est  responsable  de  dommages 
resultant  d'une  arrestation,  sans  cause,  faite  par  ses  hommes  de  po* 
lice. — ^Q.  B. — Pratt  &  Charbonneaii,  19  R.  L.,  p.  251  ;  34  L.  C.  J.,  p. 
124 ;  M.  L.  R.,  7,  Q.  B.,  p.  24. 

176.  Que  celui  qui,  de  mauvaise  foi,  fait,  devant  un  magistrat, 
une  deposition  fausse  contre  quelqu'un  et  le  fait  emprisonner,  sera  con- 
damn6  k  des  dommages, — C.  B^.-r^Fayette  vs.  Lambfy  19  R.  L.,  p.  626. 

177.  Que  celui  qui,  prudemment  et  avec  cause  probable,  fait  une 
-  d6nonciation  accusant   une  personne  de  vol,  qui  est  renvoyie  ensuite 
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comme  mal  fond^.  n'est  pas  responsable  en  dommage. — Jsm;,  J. 
— Tenny  vs.  Scroggie,  20  R.  L.,  p.  95. 

178.  Que  le  propri^taire  d'un  magasin,  qui  s'aper^oit  que  son  em- 
ploy6  s'approprie  une  chose  lui  apparienant  et  met  k  sa  charge  ]a  dis- 
parition  d'un  autre  objet  survenue  auparavant  et  le  fait  visiter  par 
un  homme  de  police,  n'est  pas  responsable  en  dommage,  s41  n'appert 
pas  que  le  maitre  ait  agi  par  malice. — ^Tellier,  J. — Birvbi  va,  Caraley, 
20  R  L.,  p.  97. 

179.  Que  celui  qui,  sans  cause  probable,  fait  arreter  quelqu'un 
pour  parjure,  devra  lui  payer  les  dommages  r^els  et  aussi  les  dom- 
mages  exemplaires. — C.  R. — Brisard  dit  St-OerTnain  vs.  Syivestre,  20^ 
R  L.  p.  205. 

180.  Qu'une  corporation  municipale  est  responsable  des  domma- 
ges causes  par  ses  hommes  de  police  dans  Texercice  de  leurs  fonctions. 
— Mathieu,  J. — LatreHle  va.  ViUe  de  St-Jean-Baptiste,  20  R  L.,  p.  351. 

181.  Qu*un  mandat  d'arrestation  pent  etre  mis  et  ex^cut^  pour 
s'assurer  la  presence  d'un  t^moin  en  cour,  dans  une  poursuite  pour 
contravention  k  Facte  des  licences,  mais  que,  si  ce  mandat  est  ez^ut6 
k  une  heure  indue  et  si  Tarrestation  est  accompagn^e  d'outrages  sur  la 
personne  du  t^moin,  en  lui  mettant  les  menottes,  sans  n^ssitd,  la  cor- 
poration municipale  sera  responsable  en  doitimage  pour  Facte  de  son 
homme  de  police  en  executant  son  mandat. — Wurtele,  J. — Oagnon 
vs.  City  of  Montreal,  34  L.  C.  J.,  p.  212. 

182.  Qu'il  y  a  lieu  d'accorder  des  dommages  exemplaires,  lors- 
qu'une  personne  fait  arrSter  une  antre,  pour  tenir  une  maison  de  d^sor- 
dre  et  que  cette  delni^re  est  acquitt^e  de  Taccusation,  lorsque  le  plai- 
gnant  avait  cause  probable  de  porter  la  plainte,  mais  que,  sans  n^es- 
sit^,  il  demande  sp^cialement  Tarrestation  du  d^fendeur  et  son  incar- 
ceration ;  ce  fait  indiquant  malice  de  sa  part.  Que  n^anmoins,  lorsqu'il 
y  a  cause  probable  de  porter  la  plainte,  aucun  dommage  rds  iltant  du 
proc^  ne  sera  accord^. — Wurtele,  J. — Labelie  va.  VeraaiUea,  M.  L. 
R,  7  S.  C  p.  112. 

183.  Qu'un  officier  de  justice,  lorsqu'il  arrSte  l^galement  un  pri- 
sonnier,  pent  repousser  la  force  par  la  force,  mais  qull  n'a  pas  le  droit 
d'employer  une  plus  grande  violence  qu'il  n'est  n^cessaire.     Que  s  il 
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frappe  an  prisonnier,  sans  n6eessite,  ou  pins  qn'il  n'est  n^eessaire.  il 
commet  nn  assant  injastitiable.  Qne  la  Cit6  de  Monti^al  est  respon- 
sable  de  la  conduite  de  ses  hommes  de  pol'ce,  dans  I'exercice  de  lenrs 
fonctions. — Pagkuelo,  J. — CowrceUea  vs.  City  of  MoTUreal,  M.  L.  R., 
7  S.  a,  p.  154. 

184.  Que,  dans  nne  action  en  dommages,  pour  d^noneiation  calom- 
niense,  il  faut  all6guer  que  les  faits  contenus  dans  la  plainte,  qui  fait 
Tobjet  de  la  poursuite,  6taient  faux,  et  que,  si  les  faits  reproch^s  sont 
graves,  ils  justiiient  les  d^nonciatears  de  les  porter  par  sa  plainte,  k  la 
connaissance  d'un  juge  de  paix. — Q.  B. — Hiwt  &  Blacky  21  R  L.,  p  155. 

185.  Que,  dans  une  action  en  dommages,  pour  denonciation  calom- 
nieuse,  le  demandeur  n'a  qu'^  prouver  la  denonciation  et  larrestation 
qui  s'en  est  suivie.  et  le  jugement  la  declarant  mal  fondle,  et  que  c  est 
au  d^fendeur  k  prouver  que  sa  denonciation  etait  justifiable. — C.  B. — 
Painchaud  vs.  Belly  21  R.  L.,  p.  370. 

186.  That,  to  justify  a  defence  of  reasonable  and  probable  cause, 
the  circumstances  must  be  such  as  would  produce,  on  the  mind  of  a 
cautious  and  prudent  man,  an  honest  conviction  of  the  guilt  of  the 
party  he  accuses.  Where  an  employer,  on  receipt  of  an  anonymous 
letter,  and  without  corroboration,  caused  his  foreman  to  be  arrested 
on  a  charge  of  theft,  and  opposed  the  liberation  of  the  accused  on 
bail,  and  it  was  not  established  that  any  theft  whatever  had  been 
committed,  it  was  held  that  the  employer  had  acted  without  reaso- 
nable and  probable  cause  and  with  malice. — Q.  B. — Parker  Jk  Lang- 
ridge,  R.  J.  Q.,  1  B.  R,  p.  45. 

187.  Que  la  denonciation  fausse,  mais  faito  prudemment  et  avec 
cause  probable,  n'expose  le  d^nonciateur  k  aucun  dommage,  meme 
si  la  personne  accus^e  est  ensuite  liberie  par  le  petit  jure. — ^Tellier, 
J. — Montigny  vs.  Trudely  35  L.  C.  J.,  p.  16. 

188.  Un  mandat  darrestation  ayant  emane  contre  le  frere  <iu 
demandeur,  deux  officiers  de  police  de  la  cite  de  Montreal,  sans  s  etre 
procures  un  signalement  suffisant  de  Teuscuse,  ni  s'etre  renseignes  sur  ses 
prenoms  et  sa  residence,  arret^rent  le  demandeur,  qui  avait  une  cer- 
taine  ressemblance  avec  son  fr^re.  Xe  demandeur  passa  la  nuit  dans 
les  cellules  d'une  station  de  police  et  ne  fut  libere  que  le  lendemain. 
Jugi  :   Que  ce  manque  de  precaution  engageait  la  responsabilite  des 
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d^fendeurs,  mais  qae  cette  respoQsabilit6  ne  s'^tcndait  pas  k  la  publi- 
city donn^e  par  les  journaux  k  cette  arrestation  du  demandear,  les 
d^fendeurs  n'ayant  aucunement  particip6  k  cette  publicity. — Jett£, 
J. — Bigraa  va.  La  cit4  de  Montreal,  R.  J.  Q.,  2  C.  S.  p.  227. 

189.  Where  the  person  actually  arrested  under  a  warrant  is  the 
person  intended  to  be  arrested,  but,  by  error,  he  was  described  by  a 
wrong  Christian  name  (e.  g.,  "John"  instead  of  "James"),  he  has  no 
right  of  action  for  damages  by  reason  of  such  mistake.  A  constable 
making  an  arrest  under  a  warrant  is  bound  to  exhibit  the  same  when 
making  the  arrest,  and,  where  he  fails  to  do  so,  the  municipality  employ- 
ing him  is  liable  for  nominal  damages.  —  Tait,  J.  —  Higgins  vs.  The 
City  of  Montreal,  R.  J.  Q.  6  C.  S.,  p.  414. 

190.  One,  Priest,  executed  a  transfer  of  his  real  estate  and  other 
assets,  constituting  his  entire  estate,  to  Plaintiff,  who  was  a  foreman  in 
a  mill,  and  earning  $2.50  per  day.  The  consideration  expressed  in  the 
deed  was  $7,000  <^sh,  but  there  was  no  evidence  to  satisfy  the  Court 
that  any  money  passed.  The  next  day  Plaintiff  transferred  the  same 
property  to  Mrs.  Priest,  and  the  deeds  were  subsequently  registered 
by  Plaintiff,  on  hearing  that  Priest  had  been  dismissed  from  his  position. 
Defendant,  who  was  president  of  the  company  of  which  Priest  was 
manager,  and  to  which  he,  Priest,  was  largely  indebted,  laid  an  infor- 
mation against  Plaintiff,  charging  that  Priest  had  made  the  transfer  to 
Plaintiff  with  intent  to  defraud  his  creditors  and  the  company,  and 
that  Plaintiff  received  the  same  with  like  intent.  The  preliminary 
investigation  resulted  in  the  discharge  of  accused.  The  Plaintiff  and 
Mr.  and  Mrs.  Priest  were  on  terms  of  intimacy  and  lived  together. 
Held,  that  Defendant  acted  with  reasonable  and  probable  cause, — C.  R 
—Isles  vs.  Boas,  R  J.  Q.,  6  C.  S.,  p.  312. 

191.  That  arrest  and  privation  of  liberty,  on  the  charge  of  being 
a  dangerous  lunatic,  although  such  charge  does  not  involve  any  moral 
turpitude,  entitles  the  person  so  arrested  to  damages,  if  the  proceedings 
be  taken  without  reasonable  or  probable  cause.  Where  an  information 
was  laid  by  the  Defendant  against  a  person  as  a  dangerous  lunatic, 
without  the  consent  or  knowledge  of  his  friends  and  relatives,  and  it 
appeared  that  the  person  had  always  been  perfectly  harmless,  and 
that  Defendant's  apparent  motive  was  to  oust  him  from  the  house 
occupied  by  him,  which  belonged  to  the  Defendant,  it  was  held  that 
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the  proceedings  were  instituted  without  probable  cause,  and  damages 
•  were  awarded. — C.  R — 06n4Tevai  vs.  Murphy,  M.  L.  R.,  7  S.  C,  p. 
403. 

192.  No  damages  can  be  recovered  for  a  false  arrest,  where 
Defendant  had  for  his  proceedings,  reasonable  and  probable  cause  and 
acted  without  malice.  And  sernhle,  no  distinction  can  be  made  in 
favor  of  actual  damage, — e.  g.  expenses  of  defence, — over  vindictive, 
or  punitive,  damages. — Andrews,  J. — Moloney  vs.  Chase,  R  J.  Q.,  7 
C.  S.,  p.  18. 

Damages  to  Real  Estate  : — 193.  Decision  number  171,  noted  at 
this  article  {McOibbon  4c  Beda/rd)  is  also  reported  in  the  M.  L.  R,  6 
Q.  R,  p.  422. 

See  cases  noted  at  C.  C.  407  for  Railway  Expropriations. 

194  Decision  number  172,  noted  at  this  article,  {Weir  vs.  Claude) 
was  confirmed  by  the  Supreme  Court.  The  holdings  of  the  Court  of 
Queen's  Bench  and  the  Supreme  Court  are  noted  in  this  Supplement 
at  article  503,  decision  number  1. 

■ 

195.  Where  one  of  the  Defendants  had  assisted  his  father  to  erect 
a  mill-dam,  on  a  water-course  running  across  his  property  and  the 
owner  of  the  land  above  that  on  which  the  mill-dam  had  been  built, 
sued  them  for  the  damages  resulting  from  the  flooding  of  his  fields,  it 
was  h£ld  that  this  did  not  constitute  an  illicit  act,  or  an  offence  under 
C.  C.  1053,  so  as  to  render  those  who  assisted  the  owner  in  the  cons- 
truction of  such  mill-dam  responsible  for  damages  caused  by  such 
construction.  The  right  conferred  on  the  owner  to  utilize  a  water- 
course, which  passes  a.cross  his  land  (C.  C.  503),  gives  him  the  right  to 
flood  the  higher  lands,  which  is,  in  effect,  an  expropriation  of  the 
usefulness  of  the  portions  of  the  higher  lands  so  flooded,  and  the 
owner  who  has  used  this  right  is  bound  .  to  pay  a  just  indemnity  for 
the  damages  caused  by  such  flooding. — WuRTELE,  J. — Brown  vs.  Hoi" 
land,  11  L  N.,  p.  378.  ./ 

196.  Where,  in  an  action  whereby  it  is  sought  to  recover  dfamages 

for  injury  to  a  wall,  through  the   flow   of   water  from  a  higher  to  a 

lower  property,  the  evidence  adduced  by  the  parties  does  not  make 

the  facts  of  the  case  clear,  it  is  the  duty  of  the  Court  to  refer  the  case 

to  experts. — Q.  B. — Hampson  &  Vineberg,  33  L.  C.  J.,  p.  185 
15 


Ll 
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197.  A  Railway  Company  which,  under  the  provisions  of  the  Act 
44  Vict.,  cap.  24,  sec  3  (now  R.  S.  C,  cap.  109,  sea  47)  extended  to  the 
Defendant  by  the  Act  46  Vict.,  cap.  24,  without  obtaining  the  consent 
of  the  municipality,  or  the  owner,  raised  a  municipal  bridge  passing 
over  their  railway  and  also  the  approaches  thereto,  is  liable  to  the 
adjoining  proprietor  for  the  damage  sustained  by  him  by  reason  of 
the  increased  height  of  the  highway  as  it  approaches  the  bridge. — 
Brooks,  J. — Hill  vs.  Orand  Trunk  Ry.y  12  L.  N.,  p.  57. 

198.  A  riparian  owner,  on  a  navigable  river,  is  entitled  to  dama- 
ges against  a  Railway  Company,  although  no  land  is  taken  from  him, 
for  the  obstruction  and  interrupted  access  between  his  property  and 
the  navigable  waters  of  the  river,  viz.,  for  the  injury  and  diminution 
of  value  thereby  occasioned  to  his  property.  Tlie  Railway  Company, 
in  the  present  case,  not  having  compliedj  with  the  provisions  of  the 
Act,  Q.  43-44  Vict.,  cap.  43,  sec.  7,  s.8.  3  and  5,  the  Appellant  s  remedy 
by  action  at  law  was  admissible. — Supreme  Court. — Pion  &  North 
Shore  Ry.  14  S.  C.  R,  p.  677.— Q.  B.— 4  Q.  B.  R,  p.  358  ;  9  L.  N.,  p. 
218 ;  12  Q.  L.  R,  p.  205. 

199.  Where  a  corporate  body  has  been  expressly  authorized,  by 
the  legislature  of  the  province,  to  erect  and  maintain  a  hospital  and 
for  this  purpose  to  acquire  and  own  real  estate,  without  any  restric- 
tion or  condition,  as  to  the  locality  to  be  chosen  for  such  establish- 
ment, the  Court  will  not  interfere  to  prohibit  the  work  of  construc- 
tion, or  order  the  suppression  of  the  establishment,  the  only  recourse, 
of  a  pflirty  injured  being  an  action  of  damages. — Jette,  J. — Crawford 
vs.  Prote-'ytant  Hospital  for  the  Insane,  M.  L.  R,  5  S.  C,  p.  70. — Q.  B. 
—21  R.  L,  p.  23 ;  M.  L.  R  7  Q.  B.,  p.  57. 

200.  Qu'une  corporation  de  cit6  qui,  en  vertu  de  Tautorisation 
qui  lui  est  donn6e  par  la  legislature,  permet  k  une  compagnie  de  che- 
min  de  f er  de  passer  dans  les  rues  de  la  cite,  n'encourt  aucune  respon- 
sabi]it6  vis-ii-vis  des  propri^taires  longeant  cette  rue. — Q.  B. — City  of 
Quebec  &  Renaud,  19  R.  L.,  p.  590. 

201.  Qu'une  corporation  municipale  qui,  k  d6faut  du  propri^taire, 
fait  faire  des  travaux  sur  un  chemin  de  front,  et,  dans  Tex^cution  de 
ces  travaux,  qui  sont  n^cessaires,  modifie  quelque  peu  le  niveau  du 
chemin,  de  manifere  k  causer  quelques  dommages  a  ce  propri^taire, 
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n'encourt  aucune  responsabilite  vis-k-  vis  de  lui,  quant  k  ces  dommages. 
— Q.  B.—Plante  &  Corp.  St-Jean  de  Matha,  R.  J.  Q..  1  B.  R,  p.  189. 

202.  Que  les  dispositions  de  la  charte  de  la  cit^  de  Montreal,  52 
Vict.,  ch.  79,  sec.  213  et  227,  relativement  k  revaluation  de  dommages 
par  Jes  commissaires,  n'enlevent  pas  aux  cours  de  justice  leur  juridic- 
tion  ordinaire  pour  condamner  la  cit6  k  payer  des  dommages  et  pour 
fairc  etablir  ces  dommages  d  apr^  les  modes  de  preuve  ordinaire. — 
Pagnuelo,  J. —  Laraarche  vs.  La  Citi  de  Montreal,  R.  J.  Q.,  2  C.  S. 
p.  307. 

203.  Where  the  construction  of  a  retaining  wall  was  rendered 
necessary,  by  the  expropriation  of  a  portion  of  a  college  property,  in 
order  to  retain  the  soil  adjoining  the  street,  which  it  was  desired  to 
raise  to  the  same  level  as  the  rest  of  the  college  play-ground,  the 
proprietor  expropriated  is  entitled  to  the  cost  of  such  wall,  as  part  of 
the  indemnity.  2.  The  prospective  capabilities  of  the  land  and  its 
adaptability  to  particular  uses,  may  be  taken  into  account,  and  the 
proprietor  expropriated  is  entitled  to  more  than  the  current  market 
value  of  the  property  taken,  if  the  expropriation  renders  it  impossible 
for  him  to  extend  his  educational  establishment,  as  intended,  and 
thereby  make  larger  profits  out  of  the  additional  number  of  boarders 
accomodated.  3.  The  fact  that  a  church  is  left  projecting,  to  some 
extent,  on  the  street,  as  widened  by  the  expropriation  of  a  strip  along 
the  front,  and  that  the  architectural  appearance  is  marred,  cannot  be 
taken  into  account  in  estimating  the  indemnity. — C.  R. — City  of 
Montreal  vs.  St.  Mary's  College,  R.  J.  Q.,  4  C.  S.,  p.  410. 

204.  Le  d6fendeur  exploitait  une  6curie  de  louage,  k  c6t6  des 
maisons  du  demandeur,  situ6es  sur  la  rue  St  Denis,  en  la  cit6  de  Mont- 
real. Le  demandeur  fit  voir,  qu'k  raison  du  voisinage  de  cette  6curie, 
ses  propri6t6s  avaient  subi  une  diminution  de  valeur  au  montant  de 
$4,000  et  aussi  qu'il  n  avait  pu  louer,  au  meme  prix  qu'auparavant. 
Tune  de  ses  maisons,  Tautre  6tant  occup6e  par  lui-meme.  Juge : — Que 
le  demandeur  6tait  bien  fonde  a  reclamer  du  defendeur  la  diminution 
de  loyer  et  les  dommasjes  qu'il  avait  6prouv6s  dans  Toccupation  de  sa 
maison,  et  aussi  la  diminution  de  valeur  des  propri6t6s,  si  le  defendeur 
persistait  k  exploiter  son  ^curie. — Gill,  J. — Dngas  vs.  Drysdale,  R.  J^ 
Q.,  5C  S.,  p.  418. 

205  This  was  an  action  for  damages,  arising  from  the  house  of 
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the  Plaintiff  being  inundated  by  water,  through  the  insufficiency  of  the 
drain  p^pes.  The  Defendant  was  held  liable  for  these  damap^es,  although 
the  overflow  was  directly  due  to  the  Town  of  Cote  St-Louis  having 
connected  its  drain-pipes  with  those  of  the  Defendant. — Pagnuelo, 
3,—Orothi  vs.  City  [of  Montreal,  M.  L.  R,  7  S.  G,  p.  267. 

206.  Qu'une  personne  a  le  droit  de  tirer  de  sa  chose  toute  Tutilit^ 
non  prohib^e  par  les  lois,  mais  qu'en  ce  faisant  elle  n'a  pas  le  droit  de 
rien  introduire,  ou  faire  passer  aucune  chose,  sur  la  propri6t6  voisine 
qui  puisse  lui  nuire,  en  diminuer  la  valeur,  ou  modifier  sensiblement 
le  droit  de  propri6t6  du  propri6taire.  Que,  quoique  dans  les  centres 
populeux,  il  soit  juste  que  les  citoyens  endiirent  des  inconv^nients  de 
voisinage  plus  grands  des  ^tablissements  industriels  que  des  habita- 
tions particulieres,  n6annioins,  les  industriels  doivent  6viter  de  causer 
du  dommage  k  leur  voisin  en  prenant  toute  les  precautions  que  la  pra- 
tique et  la  science  enseignent,  quand  mSme  cela  les  entrainerait  k  des 
sacrifices  p^cuniaires.  Que  le  voisinage  d*un  four  k  chaux  doit  Stre 
consid6r6  comme  dangereux,  insalubre  ou  incommode  et  de  nature  k 
faire  du  tort  aux  propriety  voisines.  Que  le  fait  qu'un  propri^taire 
de  four  k  chaux,  ou  autre  ^tablissement  industriel,  avait  6tabli  et  com- 
mence k  exploiter  son  Industrie  avant  que  le  voisin  qui  se  plaint  ait 
acquis  sa  propriety,  n'empdche  pas  Findustriel  d'gtre  responsable  des 
dommages  qu'il  cause  ;  cette  pr6occupation  ne  pouvant  tout  au  plus 
que  le  prot^ger  contre  la  suppression  de  son  etablissement,  en  certains 
cas,  et  donner  au  tribunal  une  certaine  discretion  dans  Tappreciation 
du  dommage. — Taschereau,  J. — Oravel  vs.  Oervais,  M.  L.  R.,  7  S.  C, 
p.  326. 

207.  Under  contract  with  the  city  of  Quebec,  the  Defendant 
opened  a  trench  for  the  introduction  of  water  pipes  along  certain 
streets,  in  the  course  of  which  operation  a  land-slip  occured  opposite 
Plaintiffs  property,  whereby  his  house  was  seriously  damaged.  Held, 
that  Defendant  was  not  freed  from  liability  by  the  fact  of  working 
under  contract.  The  contractor,  as  the  party  who  personally  does 
the  act  causing  the  damage,  is  more  directly  liable  to  the  person 
injured,  than  is  the  party  for  whom  he  executes  the  contract;  and 
especially  is  this  so,  if  (as  in  the  present  case)  the  work  might  have 
been  so  done  as  that  no  damage  should  result.  The  occurrence  of 
such  an  SiCcident  is  a  prima  facie  presumption  that  all  due  and  suffi- 
cient precautions  and  care  to  avert  possible  danger  were  not  used,  and 
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alleged  ignorance  of  special  dangers,  existing  at  the  locality,  only 
strenthens  this  presumption,  for  one  who  undertakes  a  work  of  the 
kind  is  bound  to  foresee  and  guard  against  all  reasonable  eventua- 
lities and,  not  doing  so,  cannot  shelter  hinself  under  a  plea  vis  major. 
— Andrews,  J. — St- Jean  vs.  Peters,  17  Q.  L.  R.,p.  252. 

208.  Une  corporation  municipale  a  le  droit  d*6tablir  des  d^potoirs 
dans  les  limites  de  son  territoire,  mais  elle  est  responsable  des  dom- 
mages  qui  en  r6sultent  aux  propri6taires  voisins. — Gill,  J. — Ghristin 
dit  St'Amxmr  vs.  City  of  Montreal,  R.  J.  Q.,  7  C.  S.,  p.  228. 

209.  Que  le  propri^taire  d'un  moulin  k  scie,  6rig6  sur  un  cours 
d*eau,  est  responsable  des  dommages  causes  par  les  sciures  qui,  dans  les 
hautes  eaux,  se  r^pandent  sur  les  terres  voisines. — Q.  B. — Rowe  <& 
Leahy,  21  R.  L.,  p.  148. 

210.  Celui  qui  relie  une  estacade  (boom),  sur  une  riviere  flottable, 
k  un  arbre  et  k  un  poteau  par  lui  plants  sur  la  rive,  dans  le  terrain 
d  autrui,  et  sans  n6cessit6  de  le  faire  pour  sauver  son  bois  flott6,  mais 
seulement  pour  Vy  retenir,  apporte  un  trouble  k  la  possession  du  pro- 
priiitaire  riverain,  et  est  passible  d'une  action  en  complainte  de  la  part 
de  ce  dernier,  k  Tencontre  de  laquelle  il  ne  saurait  tirer  une  defense 
des  dispositions  de  Tart.  5551,  S.  R.  Q.— Q.  B. — La  compagnie  de 
Pulpe  des  Laurentides  <k  Clement,  R.  J.  Q.,  2  B.  R.,  p.  260. 

Damages  Arising  from  Acts  of  Public  Officials  : — 211.  Q\i'un 
sh6rif,  qui  n'a  pas  If^galoment  assign^  les  jur6s,  est  responsable  en  loi, 
vis-i.-vis  d'un  accus6  qui  n  aurait  pu,  pour  cette  raison,  subir  son 
procfes  au  jour  fix6,  et  doit  lui  rembourser  les  frais  qu'il  a  encourus  k 
cette  occasion. — Routhier,  J. — Donais  vs.  Bossi,  13  L.  N.,  p.  193. 

212.  When  a  record  disappears,  or  is  lost,  without  any  evidence 
of  wilful  neglect  on  the  part  of  the  prothonotary,  he  is  not  punishable 
for  contempt,  the  proper  remedy  of  the  party  aggrieved  by  such  loss 
being  an  action  of  damages.  Wurtele,  J. —  Bossiire  vs.  Bickerdike, 
M.  L.  R.,  6  S.  C,  p.  186. 

213.  Que  le  cr6ancier  qui,  en  execution  d'un  jugement,  fait  saisir 
des  effets  qui  n'appartiennent  pas  k  son  d6biteur  et  qui  ne  sont  pas  en 
sa  possession,  est  responsable  en  dommages  vis-a-vis  du  proprietaire 
de  oes  effets  et  que  ces  dommages  comprennent  la  depreciation  des 
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effets  saisis  et  le  tort  qui  est  fait  au  credit  du  propri6taire  des  effets. 
— Q.  B. — Leclaire  &  Deasaint,  21  R.  L.,  p.  32. 

214.  Que  la  question  de  savoir  si  un  officier  public  peut  invoquer 
sa  qualite,  et  se  plaindre  du  d6faut  de  Tavis  mentiounS  dans  Tart.  22 
C.  P.  C,  ne  se  pr^sente  qu'au  cas  oil  il  aurait  commis,  de  bonne  foi, 
Facte  dont  on  se  plaint  et  que  la  bonne  ou  mauvaise  foi  est  une  ques- 
tion qui  affecte  le  m6rite  et  ne  peut  etre  d6cid^e  qu'avec  le  m^rite  de 
la  cause. — BfcLANGER,  J. — Masson  V8.  McOowaUy  35  L.  C.  J.,  p.  80. 

215.  Que  les  sh6ri?s,  comrae  les  huissiers,  sont,  en  r^gle  g6n6rale, 
responsables  des  nullit^s  qu'ils  commettent  dans  leurs  ^roc^dures. 
Que  les  frais  de  ces  procedures  doivent  etre  mis  k  leur  qliarge,  sans 
prejudice  des  dommages-int^rSts  de  la  partie.  Qu'il  faut,  cependant, 
pour  qu'ils  soient  tenus  responsables,  que  la  nullity  des  procedures 
aient  6t6  prononc^e  ou  reconnue  par  le  tribunal  competent. — Gagn^., 
J. — Bo884  V8.  LeteUier,  1  R  de  J.,  p.  30. 

216.  Justices  of  the  Peace  are  responsible  in  damages  where  they 
act  illegally  and  without  jurisdiction,  under  colour  of  their  authority 
as  justices,  e.  g„  where  they  commit  a  person  to  gaol  for  having 
refused,  as  a  witness,  to  answer  a  question  put  to  him  at  a  trial  which 
took  place  before  them  three  days  previously,  the  commitment,  more- 
over, not  being  in  accordance  with  the  order  made  during  the  trial. 
This  responsibility  exists,  even  where  the  Court  does  not  find  anything 
in  the  circumstances  to  indicate  that  the  justices  acted  maliciously. — 
Q.  B.^Mooi^e  &  Oauvin,  R.  J.  Q.,  2  B.  R.,  p.  462.— C.  R.— M.  L.  R.,  7 
S.  G,  p.  376. 

Damages  arising  from  Civil  Suits  : —  217.  Que  le  cr^ancier 
qui  fait  ^maner  un  capias  contre  la  personne  de  son  d6biteur,  sans 
cause  probable,  et  sur  des  allegations  fausses,  contenues  dans  la  depo- 
sition, sera  responv<sable,  envers  son  d6biteur,  des  dommages  resultant 
de  cette  arrestation,  la  loi  pr^umant  malice  dans  ce  cas. —  Q.  B.  — 
Drapeau  Jc  Dealoriera,  16  R.  L.,  p.  433. 

218.  Libels  in  pleadings  are  actionable,  when  the  allegations 
complained  of  are  false,  or  made  without  probable  cause.  Malice  is 
inferred  by  law  from  the  nature  and  falsity  of  such  accusations.  The 
mere  fact  of  having  taken  Counsel's  opinion,  apart  from  any  other 
circumstances,  does  not  excuse  a  party  making  libellous  allegations  in 
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pleadings.  An  unproved  plea  of  justification,  constitutes  an  aggrava- 
tion of  the  libel. — Taschereau,  J. — RieUe  vs.  Beaning,  M.  L.  R.,  4  S. 
C,  p.  219.— Q.  B.— M.  L.  R.,  6  Q.  B.,  p.  365 ;  20  R.  L,  p.  537. 

219.  Under  the  laws  of  this  Province,  an  action  lies  for  libellous 
allegations  contained  in  pleadings.  A  Plaintiff,  in  an  action  for  libel, 
who  is  attacked  by  an  additional  libel  in  the  plea  to  his  action,  may 
proceed,  by  incidental  demand,  in  order  to  obtain  a  condemnation  for 
this  additional  libel. — Q.  B. —  Mail  Printing  and  PxMishiTig  Co.  & 
Laflamme,  M.  L.  R.,  4  Q  B.,  p.  85— C.  R.— 30  L.  C.  J.,  p.  87 ;  M.  L.  R, 
2  S.  C,  p.  146.— Supreme  Court.— 12  L.  N.,  p.  33. 

220.  Qu'il  n'y  a  pas  d'action  en  dommages  contre  un  p6titionnaire 
qui,  dans  sa  petition  en  contestation  d*61ection  parlementaire,  abcuse 
le  candidat  61u  d  avoir,  dans  son  Election,  induit  et  contraint  diverses 
personnes  k  faire  un  faux  serment,  d'avoir  fait  faire  ce  qu'on  appelle 
*  supposition  de  personne,"  d'avoir  tent^  de  violer  le  secret  du  scrutin, 
ces  accusations  6tant  g6neralement  des  faits  pertinents  aux  contesta- 
tions deflections.  Que  le  fait  que  le  p6titionnaire  n'a  pas  r6p6t6  ces 
accusations  dans  son  articulations  de  fpits  n'est  pas,  en  loi,  une 
admission  que  les  accusations  6taient  fausses,  mais  ne  peut  Stre  con- 
sid6r^  que  comme  un  abandon  de  ces  moyens  de  contestation  par  le 
petitionnaire. —  Ouimet,  J. —  Charleboia  vs.  Bourrassa,  M.  L.  R,  4  S. 
C,  p.  424. 

The  decision  in  the  above  case  was  reversed  by  the  Court  of 
Review.— C.  R.— 33  L.  C.  J.,  p.  234 ;  M.  L.  R,  5  S.  C.  p.  423. 

221.  La  partie  est  responsable  des  injures  ou  propos  diffamatoires 
oontenus  dans  ses  plaidoyers  k  une  action. —  C.  R. —  Landry  vi. 
Choquette,  15  Q  L.  R.,  p.  193. 

221a.  See  also  case  of  State  Jk  ifci\ra{ii/,  noted  in  this  Supplement 
at  this  aricle,  under  the  heading  of  Damages,  MiscellaneovSy  deci- 
sion number  248. 

222.  The  fact  of  the  petitioner  for  an  injunction  being  a  prite- 
nam  for  others,  who  are  not  proved  to  represent  an  adverse  interest, 
or  to  have  acted  maliciously,  cannot  afford  any  presumption  of  malice, 
or  of  want  of  probable  cause  against  such  petitioner.  In  the  present 
case,  the  published  statements  of  the  Company  gave  the  Respondent 
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reasonable  and  probable  cause,  for  his  proceedings.  No  SiCtion  lies  for 
damages  resulting  from  the  issue  of  an  injunction,  unless  such  proceed- 
ing has  been  taken  maliciously  and  without  probable  cause. — Q.  B. — 
Montreal  Street  Ry.  Co.  <b  Ritchie^  M.  L.  R,  5  Q.  B.,  p.  77 ;  18  R.  L.,  p. 
12.— Supreme  Court.— 13  L.  N.,  p.  34  ;  16  S.  C.  R,  p.  622. 

223.  Que  celui  qui,  sans  cause  probable  et  malicieusement,  fait 
arrSter  une  personne  sur  capias,  sera  condamn6e  k  des  dommages 
envers  la  personne  arret^e. — C.  R — Denard  vs.  Oay,  18  R  L.,  p  654. 

224.  A  writ  of  capias  issued  for  the  arrest  of  one  Thomas  Mahen. 
The  Plaintiff,  who  was  the  son  of  the  said  Thomas  Maheu  and  bore 
the  same  name,  represented  to  the  bailiff  intrusted  with  the  writ,  that 
he  was  the  Thomas  Maheu  against  whom  the  writ  was  directed  and, 
on  such  representations,  he  was  arrested.  On  discovering  the  mistake, 
the  capias  was  discontinued  and  the  Plaintiff  afterwards  brought  the 
present  action  to  recover  damages  for  false  arrest  held,  that,  as  the 
Plaintiff  had,  by  such  representations,  brought  about  the  arrest  of 
which  he  complained,  he  could  not  recover  damages  for  the  same. — 
Mathieu,  J. — Maheu  vs.  OUiver,  34  L.  C.  J.,  p.  53. 

225.  Qu'il  n'y  a  pas  lieu  k  accorder  des  dommages  contre  un  loca- 
teur  qui,  de  bonne  foi,  prend  une  saisie-gagerie  contre  un  sous-loca- 
taire  pour  un  montant  de  loyer  dii  par  le  locataire  principal,  quand 
meme  le  sous-locataire  ne  devrait  rien  et  avait  16galement  paye  son 
loyer  au  temps  de  la  saisie-gagerie  au  locataire  principal. — Champa- 
gne, D.  M. — Thibault  vs.  Lefehvre,  13  L.  N.,  p.  242. 

226.  Qu'un  d^biteur,  arrets  sous  capias,  qui  r^gle  avec  s(m  cr6- 
ancier  pour  le  montant  r6clam6  par  Taction,  sans  so  r6server  speciale- 
ment  son  recours  en  dommage  contre  son  cr^ancier,  pour  f ausse  arres- 
tation,  ne  pent  plus  subsequemment  poursuivre  le  cr^ancier  pour  dom- 
mage ;  le  re^u  accepts  par  le  demandeur  constituant  un  reglement  final 
entre  les  parties. — Jette,  J. — Desautels  vs.  Filiatrault,  M.  L.  R,  6  S. 
C.,p.238. 

227.  If  there  be  neither  malice,  nor  want  of  probable  cause,  a 
creditor  is  not  liable  in  damages  by  reason  of  proceedings  taken  by 
him,  in  the  exercise  of  his  right,  to  enforce  the  payment  of  his  debt, 
whether  by  execution,  capias,  or  otherwise,  although  such  proceedings 
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have  been  set  aside  by  the  Court  for  informalities.     Q.  B. — Scott  Jk 
McCaffrey,  R.  J.  Q.,  1  B.  R.,  p.  123. 

228.  Que  le  er^ancier  qui  saisit  imprudemment  des  biens  qui 
appartiennent  k  un  tiers,  sera,  malgr6  sa  bonne  foi,  condamn6  k  payer 
les  frais  de  Topposition  faite  par  ee  dernier. — Jett£,  J. — McNamara 
V8.  Oauthier,  R.  J.  Q.,  2  C.  S.,  p.  407. 

229.  F.,  a  member  of  the  firm  Respondents,  in  the  course  of  con- 
versation with  McL.,  accountant  of  a  local  bank,  was  informed,  as  a 
bit  of  news,  that  McL.  had  heard  the  Appellant  was  about  to  leave 
Canada,  ajid  was  going  to  start  a  saloon  in  Cleveland.  O.  Without 
investigating  the  correctness,  or  making  any  inquiries  as  to  the  origin 
of  this  report,  which  inquiries,  if  made,  would  have  shown  that  it  was 
founded  on  a  misunderstanding  and  that  Appellant  was  merely  going 
to  Cleveland  on  a  visit  to  his  brother, — F.,  on  behalf  of  the  Respon- 
dents, caused  Appellant  to  be  arrested  under  a  writ  of  capias,  for  a 
debt  due  to  the  firm.  Held  : — It  was  the  duty  of  F.  to  have  made 
further  inquiries  as  to  the  correctness  of  the  report  before  acting 
upon  it.  In  the  absence  of  such  inquiries,  and  of  any  verification  or 
confirmation  of  the  report,  there  wets  not  reasonable  and  probable* 
cause  for  the  arrest,  and  Si 50  damages  were  allowed. — Q.  B. — Bur- 
rows <k  Ranson,  R.  J.  Q.,  3  B.  R.,  p.  152. 

230.  L'interruption  des  travaux,  par  bref  d'injonction,  ne  donne 
pas  ouverture  au  recours  en  dommages  contre  le  demandeur  qui,  en  le 
faisant  emettre,  a  agi  sans  malice  et  avec  cause  probable.  On  ne  sau- 
rait  tirer  un  argument  a  Tencontre  de  cette  r^gle,  de  Tart.  1033rf.,  C.  P. 
C,  qui  present  un  cautionnement  pour  frais  et  dommagea  C'est  k 
celui  qui  poursuit  en  dommages  k  prouver  malice  et  absence  de  cause 
probable. — Larue,  J. — Lavoie  vs.  Dwret,  R  J.  Q.,  7  C.  S.,  p.  151. 

For  damages  ajrising  from  libellous  pleadings,  see  cases  noted  at 
1053,  under  the  heading  of  Libel  and  Sander,  Privileged  Covimu- 
nications. 

Damages  arising  from  Assaults  :— 231.  Que  lorsque,  dans  une 
action  en  dommages,  pour  assaut  et  batterie,  il  y  a  dans  la  preuve  des 
graves  contradictions,  et  qu'il  appert  qu'il  y  a  eu  tort  de  la  part  des 
deux  parties  dans  la  cause,  elles  seront  mises  dos  k  dos,  chacune  d'elles 
payant  ses  frais  dans  toutes  les  cours. — Q.  B. — Turgeon  &  Sylvain,17 
R.  L.,  p.  1. 
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232.  Le  d^fendeur  a  assailli  le  demandeur  et  pour  cet  assaut  il 
a  6t6  poursuivi  en  cour  de  Recorder  et  condamn^  k  une  amende  de  $5 
Le  demandeur,  subs^quemment,  a  intente  une  action  en  dommages 
contre  le  d^fendeur  pour  le  mSme  assaut.  Jugd,  que,  le  demandeur 
ayant  port6  une  plainte  k  la  cour  du  Recorder,  pour  assaut  simple 
contre  le  defendeur,  qui  a  pay^  $5  sur  condamnation,  ne  pout  Stre 
poursuivi  civilement  en  dommages  pour  la  mSme  offense. — Cham- 
pagne, D.  }A.—Bouton  vs.  LaUemand,  12  L.  N.,  p.  260. 

ft 

233.  Qu'une  personne  qui  pretend  avoir  des  droits  sur  un  immeu- 
ble  ne  pent  de  son  chef  exercer  ces  droits  violemment  et  que  le  posses- 
seur  de  cet  immeuble  a  droit  de  repousser  cette  violence  par  la  force 
— ^QiLL,  J .—FUiatrault  vs.  Prieur,  M.  L.  R.,  5  S.  C,  p.  67. 

234.  Qu'une  personne  assaillie,  qui  a  port^  une  plainte  pour 
assaut  devant  un  juge  de  paix,  ne  pent,  lorsqu'il  y  a  eu  ainsi  proc^, 
poursnivre  ensuite  en  dommages  devant  les  coars  civiles. — Tellier, 
J. — Lanqevin  dU  Lacroix  vs.  Bourbonnais,  M.  L.  R.,  6  S.  C.  p.  317. 

235.  Que  le  mari  est  responsable  des  dommages  caus^  par  le 
d61it  de  sa  f  ^mme  (un  assaut;  commis  en  sa  presence,  sans  qu'il  s'y 
oppose  en  aucune  mani&re  et  apparemment  de  son  consentement.  (C. 
C.  1294).— Mathieu,  J. — Lavigueur  vs.  Liscuinb,  20  R.  L.,  p.  619. 

236  An  action  does  not  lie  against  an  insane  person,  or  his  heirs 
or  representatives,  for  the  recovery  of  damages  caused  by  him  while 
labouring  under  mental  derangement. — C.  K. — Bushy  vs.  Ford,  R.  J. 
Q.,  3  C.  S.,  p.  254. 

237.  Where  a  servant,  without  provocation,  insults  her  m€kster 
and,  being  ordered  to  leave  the  house  for  persisting,  after  rebuke,  in 
such  insults,  refuses  to  do  so,  with  renewed  insolence,  the  master  may 
compel  obedience  to  his  order,  using  sufficient  force  for  the  purpose 
and  no  more. —  Andrews,  J. —  ThihavU  vs.  Fraser,  R.  J.  Q.,  3  C.  S., 
p.  330. 

238.  The  Defendant,  on  a  Sunday,  immediately  after  divine 
service,  of  s^t  purpose,  and  inviting  his  friends  to  witness  it,  violently 
assaulted  Plaintiff  and  bit  him  on  the  shoulder.  Held,  that  such 
assault  could  not  be  legally  justified  by  Plaintiff's  former  declaration 
of   his   willingness  to  fight  Defendant,  nor  by   an  alleged  assault 
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committed  by  Plaintiff  on  Defendant,  a  week  previously  and  $25 
damages  were  awarded. — C.  R. — PichS  va.  Ghiilmette,  E.  J.  Q.,  3  C.  S., 
p.  358. 

239.  Une  personne,  k  qui  on  a  vol6  une  somme  d'argent,  n'encourt 
aueune  responsabilit6  civile  en  faisant  faire  des  recberches  sur  la 
personne  d'un  individu  qui  ^tait  pres  d*elle  quand  le  vol  a  6t6  comrais 
et  qui  savait  qu'elle  avait  en  sa  possession  une  somme  considerable. — 
OuiMET,  J,— Grant  va  Harkins,  R.  J.  Q.,  4  C.  S.,  p.  206. 

Damages  ;  Miscellaneous  : — 240.  Decision  number  266  noted  at 
this  article  {Inglia  va,  Phillipa),  is  also  report^  in  the  33  L.  C.  J.,  p. 
82.     The  judgment  was  confirmed  in  Appeal. — M.  L.  R.  7  Q.  B.,  p.  36. 

241.  Decision  number  258,  noted  at  this  article,  {Bernard  va.  Ber- 
toni)  was  confirmed  in  Appeal,  save  as  to  the  quantv/m  of  damages. — 
16  Q.  L.  R.,  p.  73. 

242.  Qu'une  corporation  municipale,  autoris^e  k  exploiter  uhe 
vsine  k  gaz  pour  les  besoins  des  citoyens,  est  responsable  dea  dom- 
mages  que  cette  usine  cause  aux  voisins. — Q.  B. — City  of  Horel  & 
Vinoevi,  17  R.  L.,  p.  220 ;  32  L.  C.  J.  p.  314. 

243.  Where  a  party  pays,  under  protest,  a  penalty  imposed  upon 
him  by  a  justice  of  the  peace,  in  proceedings  taken  against  him  under 
the  provisions  of  C.  S.  L.  C,  cap.  22,  intituled  '*  An  Act  respecting 
^  good  order  in  and  near  places  of  public  worship,"  and  such  party 
afterwards  brings  an  action  in  damages  against  the  person  whom  he 
alleged  had  maliciously  instigated  such  proceedings  and,  at  the  trial 
before  a  jury«  there  is  no  evidence  of  the  favourable  termination  of 
the  prosecution  against  him,  the  Court  were  equally  divided  as  to  the 
right  of  such  party  to  maintain  his  action.  Sir  W.  J.  Ritchie,  C.  J. 
and  Stix>ng  &  Tachereau,  JJ.,  were  of  opinion  that  the  action  could 
not  be  maintained  under  such  circumstances,  and  Foumier,  Henry  & 
Gwynne,  J  J.,  contrd.  The  appeal  was  in  consequence  dismissed, 
with  costs. — Supreme  Court. — Poitraa  &  Lebeau,  14  S.  C.  R.  p.  742. 

244.  Qu'une  corporation  municipale  n  est  pas  responsable  des 
dommages  resultant  de  son  defaut  d'ouvrir  un  chemin  dont  1  ouverture 
est  ordonn6e  par  un  rfeglement. — Q.  B. — Baldwin  &  Corporation  dv. 
Canton  de  Ba/maton,  17  R.  L.,  p.  338. 
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245.  Que  dans  une  action  en  dommages  pour  violation  d'un  brevet 
d'invention,  la  contestation  soulevee  par  le  d^fendeur,  que  le  brevet 
d'invention  a  6t^  p^rim^,  sous  les  dispositions  de  la  section  28  de  Facte 
des  brevets  de  1872  (S.  R  C,  ch.  61,  sec.  37)  doit,  en  vertu  de  cette 
section,  §tre  d^cid^  par  le  ministre  de  Ta^iculture,  ou  son  assistant, 
dont  la  decision  est  finale,  ce  qui  n'empSche  pas  le  d6fendeur  de  pouvoir 
plaider,  en  vertu  de  la  section  26  du  dit  stutut,  tout  fait  ou  d^faut,  qui* 
par  lacte  des  brevets,  entraine  la  nullity  du  brevet. — Mathieu,  J. — 
Hancock  Inspirator  Co.  vs.  Mitchell,  17  E.  L.,  p.  484. 

246.  Qu'une  corporation  municipale  est  responsable  des  dommages 
causes  aux  citoyens,  par  la  negligence  de  ses  hommes  de  police  k  les 
prot^ger,  lorsqu'ils  pen  vent  le  faire. — Mathieu,  J. — Viauvs.  Citide 
Montreal,  17  R.  L.,  p.  511. 

247.  Que  Tinex^cution  d'une  promesse  de  mariage  pent  donner 
lieu  a  une  condamnation  en  dommages-int^rSts,  lorsque  la  rupture  a 
ete  le  r^sultat  d'un  pur  caprice  et  a  port^  atteinte,  soit  h,  la  reputation, 
soit  aux  int^rets  mat^riels  de  la  partie  d61aiss6e,  et  lorsque,  en  outre, 
k  Toccasion  du  projet,  cette  partie  a  fait  des  depenses,  constituant  pour 
elle  une  perte.  Que  les  auteurs  de  la  rupture  sonttenussolidairement 
k  la  prestation  de  tons  les  dommages  soufferts  k  raison  du  prejudice 
moral,  aussi  bien  que  materiel,  6prouv6  par  la  partie  d61aiss6e.  Que  la 
mere,  qui  a  donn6  son  consentement  k  la  promesse  de  mariage -sui  vie  de 
rupture,  et  qui  ensuite  consent  au  mariage  de  sa  lille  mineure,  avec 
une  autre  partie,  sans  user  d'autorit6  legale  qu*elle  avait  sur  sa  fiUe 
miiniure,  vft  le  d6c^  du  pere,  pour  empecher  la  rupture,  engage  sa 
responsabilite. — Tellier,  J.^St.  Jean  vs.  Oaumont,  17  R.  L.,  p. 
594. 

248.  Defendants  obtained  a  judgment  against  the  firm  of  S.  and 
Son,  and  under  it  seized  the  effects  of  t)ie  Plaintiff,  who  was  not  a 
member  of  the  firm  of  S.  and  Son,  which  was  composed  of  his  father 
and  mother,  on  the  ground  that  Plaintiff  had  obtained  possession  of 
the  firm's  good  by  fraud  and  collusion,  when  said  goods  were  sold  under 
a  former  execution  and  Plaintiff  became  the  adjiudicataire,  he  being  at 
that  time  in  the  employ  of  the  said  firm  and  having  bought  the  effects 
of  the  firm  for  a  low  figure.  The  bailiff  was  notified  that  the  goods 
belonged  to  the  Plaintiff,  but  persisted  in  the  seizure  and  sale,  until 
stopped  by  opposition  and  judge's  order,  which  opposition  was  main- 
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tained.  Action  by  Plaintiff  for  damages.  Plea  general  denial ; 
probable  cause  for  making  seizure,  owing  to  the  low  price  paid  for 
the  ''cdd  effects  by  Plaintiff  and  want  of  malice. — HeLdy  reversing  the 
judgment  of  the  Court  below,  that  the  circumstances  of  the  case  did 
not  justify  the  Defendant  in  seizing  the  effects  of  a  person  who  was 
not  a  Defendant  and  against  whom  they  held  no  judgment.  That 
such  cases  come  under  the  provisions  of  C.  C.  1053  and  1054.  That 
where,  in  such  cases,  the  wrong  is  proved,  it  is  the  duty  of  the  Court 
to  assess  the  damages  to  be'  awarded.  That  where  the  Plaintiff 
establishes  a  right  of  action,  no  costs  can  be  awarded  against  him,  as 
the  Plaintiff  would  thereby  be  punished  for  exercising  his  right  to 
bring  such  action. — C.  R. — State  vs.  McNcdly,  33  L.  C.  J.,  p.  136. 

249.  Qu'une  action  en  dommages,  pour  violation  d'un  brevet  d'in- 
vention,  qui  ne  constate  pas  une  d6couverte  nouvelle  sujette  k  brevet, 
sera  renvoy6e. — Q.  B. — BeLlemare  &  Dansereau,  18  R.  L.,  p.  250. 

The  decision  in  the  above  case  was  reversed  in  the  Supreme  Court, 
which  held  that  the  combination  was  not  previously  in  use  and  was 
a  patentable  invention. — 16  S.  C.  R.,  p.  180. 

250.  Que  le  d^nonciateur'  d'un  crime,  qui  indique  au  magistrat 
un  individu  comme  t^moin  important,  tandis  qu'il  ne  connatt  rien  de 
ce  crime,  est  tenu  d'indemniser  ce  t^moin  des  d^penses  qu'il  lui  fait 
faire. — Pagkuelo,  J. — Jeannotte  vs.  Hwii^vhise,  18  R  K,  p.  400. 

251.  Que  celui  qui  a  caub6  du  dommage,  ne  pent  of&ir  de  mettre 
les  choses  endommag^es  dans  le  mSme  6tat  qu'avanC,  mais  qu'il  doit 
payer  le  montant  des  dommages  en  argent. — Champagne,  D.  M. — 
Lefaivre  h)s.  Boy,  13  L.  N.,  p.  59. 

252.  The  Plaintiff*  claimed  damages  from  a  druggist,  for  an  al- 
leged error  of  his  apprentice  in  giving  Plaintiff's  messenger  "  carbolic 
acid  "  instead  of  "  carbolic  oil,"  which  was  asked  for.  It  appeared 
that  "  carbolic  acid  "  was  given,  but  the  evidence  of  the  messenger, 
that  she  asked  for  carbolic  oil,  was  contradicted  by  that  of  the  appren- 
tice, who  testified  that  carbolic  acid  was  asked  for.  It  also  appeared 
that  the  bottle  was  merely  labelled  "  poison,"  instead  of  being  labelled 
with  the  name  of  the  substance  it  contained,  as  required  by  the  Phar- 
maceutical Act.  (R.  S  Q.,  4039).  Held,  that  the  action  being  for  dama- 
ges and  not  for  a  penalty  under  the  Pharmaceutical  Act,  and  there 
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being  no  evidence  that  the  injury  complained  of  resulted  from  the 
insufficiency  of  the  label,  this,  circumstance  would  not  justify  judg- 
ment against  the  Defendant. — C.  R. — Singer  vs.  Lionxird,  M.  L.  E.>  5 
S.  C,  p.  418  ;  34  L.  C.  J.,  p.  20. 

253.  Que  le  mari,  qui  s'est  reconcili6  avec  sa  femme,  n'a  pas  d  ac- 
tion en  dommage  contre  le  seducteur  de  cette  demifere. — C.  R. — Garon 
VH.  Quay,  18  R.  L.,  p.  685. 

254.  Que  le  vendeur  d'un  fond  de  marchandises,  qui  est  saisi  par 
un  tiers,  entre  les  mains  de  Tacheteur,  est  responsable  des  dommages 
^prouv6s  par  ce  dernier,  quoique  la  saisie  soit  plus  tard  cass^e,  si,  au 
temps  de  la  vente,  il  connaissait  les  causes  de  cette  saisie  et  n'a  fait 
rieu  pour  Tempecher. — Q.  B. — Gauvin  &  Leclaire,  19  R.  L.,  p.  630. 

255.  Qu'un  commer9ant,  qui  laisse  son  6tablissement  de  commerce 
pour  aller  r6sider  aux  Etats-Unis  et  qui  est  remplac6  par  un  autre, 
faisant  le  mSme  commerce  et  qui  revient  ensuite,  pent,  sans  encourir 
aucune  responsabilit6  en  dommage  en  vers  cet  autre  commer9ant,  r6pan- 
dre  des  circulaires  informant  le  public  que  son  6tablissement  n'est  plus 
au  mgme  endroit  qu'il  6tait,  mais  au  lieu  oh  il  se  trouve  alors. — Jette, 
J. — Racicot  V8.  Racicoty  20  R.  L.,  p.  228. 

256.  Que  la  reconcilliation  du  mari  avec  sa  femme,  coupable 
d  adultfere,  n  enlfeve  pas  au  mari  son  recours  en  dommage  contre  le 
seducteur  de  sa  femme. — C.  R. — LaheUe  vs.  PeUetier,  20  R.  L.^  p.  336. 

257.  Qu'une-personne  qui  donne  a  un  autre  personne  un  billet, 
sigiie  en  blanc,  avec  Tintention  que  ce  dernier  le  remplira  pour  une 
somme  d6termin6e,  est  responsable  vis-4-vis  d'un  tiers,  du  plein  mon- 
tant  qui  apparait  a  la  face  du  billet,  quand  meme  il  serait  plus  61ev^ 
que  celui  convenu  ;  le  signataire  du  billet  ne  fait  alors  que  subir  les 
consequences  de  sa  propre  negligence. — Pagneulo,  J. — Bank  of  Nova 
Scotia  vs.  Lepage,  M.  L.  R.,  6  S.  C,  p.  321. 

258.  That  the  Defendant  was  liable  for  the  price  of  goods  advan- 
ced to  C,  by  the  Plaintiff,  on  the  unqualified  opinion,  given  by  the 
Defendant,  as  to  the  solvency  of  C,  when,  in  fact,  C.  was  not  solvent 
and  the  Defendant  had  not  sufficient  information  to  warrant  the  opin- 
ion.— Pagnuelo,  J. — Graves  vs.  Durarid,  14  L.  N.,  p.  170. 

269.  Que  celui  qui  iuduit  Tenfant  mineur  k  laisser  le  domicile 
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patemel,  sans  le  consentement  du  p^re,  est  responsable  des  dommages 
eprouv^s  par  ce  dernier  par  suite  de  ce  depart. —  Mathieu,  J. — 
Martineau  vs.  Ladoucev/r,  21  R.  L.,  p.  273. 

260.  The  owner  of  a  towboat  is  entitled  to  compensation  for  her 
detention  at  quarantine,  by  reason  of  disease  on  the  vessel  towed, 
which  existed  at  the  time  of  making  the  contract  and  was  not  dis- 
closed by  her  master.  But  he  cannot  make  an  extra  charge  for 
providing  another  tug  to  complete  the  towage,  after  the  expiration  of 
th<3  period  of  quarantine. —  Andrews,  J. —  Kain^  im.  Sorensen,  R  J. 
Q.,  1  C.  S.,  p.  184. 

261.  Que  celui  qui,  par  sa  presence,  encourage  un  charivari,  est 
responsable  en  dommages,  envers  celui  qui  est  Tobjet  de  ce  charivari. 
— Gill,  J. — Duquette  vs.  Pesant  dit  Sans-Cartier,  R.  J.  Q.,  1  C.  S.,  p. 
465. 

262.  Qu'un  forgeron  qui,  apres  avoir  ferr6  un  cheval,  I'envoie 
inener  chez  son  propri6taire  sous  les  soins  d*un  jeune  gar9on  et  sans 
bride,  ni  mors,  est  responsable  d  un  accident  arriv6  k  ce  cheval,  par  la 
negligence  de  son  conducteur  et  aussi  du  fait  qu'il  aurait,  sans  con- 
suiter  le  propriitaire  du  cheval,  fait  soigner  ce  cheval  par  une 
personne  ignorante  dont  le  traitement  a  rendu  le  cheval  impropre  k 
tout  travail. — Jette,  J.  —  McOuire  vs.  Orant  R.  J.  Q.,  2  C.  S.,  p.  267. 

263.  The  Appellant,  a  physician,  by  inadvertance,  wrote  bi-sul- 
phate  of  morphine,  instead  of  bi-sulphate  of  quinine,  in  a  prescription 
for  Respondent  s  child.  Bi-sulphate  of  morphine,  not  being  an  article 
-of  commerce,  the  chemist  to  whom  the  prescription  was  taken  to  be 
filled,  without  communicating  with  the  physician  or  making  any 
in(|uiry,  substituted  sulphate  of  morphine,  and  the  result  was  that 
the  child  died.  If  bi-sulphate  of  morphine  had  been  administered, 
the  result  would  have  been  the  same.  Held,  (affirming  the  ruling  of 
Jett6,  J.) : — Although  under  art,  1106,  C.  C,  there  may  be  solidarity 
in  the  liability  established  under  art.  1053,  C.  C,  yet  such  solidarity 
only  exists  when  the  damage  results  from  the  same  act,  and  not  from 
an  independent  act  on  the  part  of  each  Defendant.  The  error  of  the 
physician  being  the  primary  cause  of  the  accident,  the  judgment,  so 
far  as  it  condemned  him  to  pay  five-sixths  of  the  damage,  would  not 
be  disturbed.  (Reversing  the  decision  of  Jett6,  J.) : —  Where  no 
malice  is  shown,  the  court  will  not  allow  any  pecuniary  compensation 
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for  grief  or  mental  saffering  resulting  from  the  act  complained  of, 
bat  only  the  actaal  damage  established  (Boss6,  J.,  diss.) —  Q.  B. — 
JeauTiotte  Jk  Couillard,  R  J.  Q.,  3  B.  R.,  p.  461. 

264.  La  preave  de  I'adalt^re,  dans  ane  action  civile,  par  le  mari 
contre  le  complice  de  sa  femme,  peat  se  faire  par  t^moins,  comme  celle 
de  d61its  et  de  qaasi-d61its,  et  par  des  indices  et  pr^omptions,  II 
n'est  pcLS  n6cessaire,  poar  6tab1ir  Texistence  de  ce  d^lit,  qae  les 
coupables  aient  6t6  sarpris  i/n  ipsa  turpitudine,  mais  la  preave  peat 
r6salter  de  pr6somptions  violentes,  precises  et  concordantes  qui  ne 
laissent  dans  Tesprit  aucun  doute  raisonnable.  (Tar  la  C.  S.,  C.  R,  et 
B.  R) —  Dans  Teepee,  il  r^sulte  de  Tensemble  de  la  preuve  des 
pr^somptions  violentes  qui  ne  laissent  aucun  doute  que  I'intim^  a 
s6duit  et  enlev6  la  femme  de  Tappelant  et  a  commis  I'adult^re  avec 
elle — et  le  jugement  de  la  Cour  de  premiere  instance,  oondamnant 
rintim6  k  payer  k  Tappelant  S500,  k  titre  de  dommages  vindictifs  e^t 
maintenu. —  (CouR  de  Revision  contra). —  Q.  B. —  St-Lav/rent  Jk 
HameL,  R  J.  Q.,  1  B.  R,  p.  438. 

265.  Those  who  aid  and  abet,  or  take  part  in,  the  hanging  and 
burning  of  a  person  in  effigy,  with  the  object  of  bringing  him  into 
contempt,  are  jointly  and  severally  liable  in  damages.  The  father  of 
minor  children,  who,  although  aware  that  his  children  were  planning 
and  abetting  a  proceeding  of  the  above  nature,  did  not  interfere  to 
restrain  them,  but  actually  encouraged  them,  is  responsible  for  their 
acts. — Tait,  J. — Lortie  vs.  Claude,  R  J.  Q.,  2  C.  S.,  p.  369. 

266.  La  fiUe,  devenue  m^re,  n  a  de  recours  en  dommages  contre 
son  pr^tendu  s^ducteur  que  lorsqu'elle  n'a  c6d6e  qu'k  une  promesse  de 
mariage  actuelle  ou  pr6sum6e ;  lorsque  (comme  dans  Tesp^ce)  Tapp&t 
de  sa  faute  n'a  pas  6t^  Tespoir  du  mariage,  mais  celui  d'^chapper  k  la 
grossesse,  elle  n'a  pas  d'action  en  dommages. — La  fiUe  s^duite  n'a  pas 
d'action  en  dommages  avant  son  enfantement,  et  par  consequent  la 
prescription  de  deux  ans  (C.  C.  2261),  ne  commence  k  courir  que  de 
ce  moment. — C.  R — MvUin  vs.  Bogie,  R  J.  Q.,  3  C.  S.,  p.  34. 

267.  An  fiction  will  lie  for  the  affront  caused  by  a  breach  of  pro- 
mise of  marriage,  though  no  real  damage  have  been  suffered.  An  offer 
to  marry,  made  after  action  brought,  is  no  bar  to  the  suit.  Quoere, 
is  it  even  good  as  a  plea  in  mitigation  of  damages. — C.  R' — Laper- 
rUre  vs.  PouLin,  R.  J.  Q.,  6  C.  S.,  p.  353. 
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,  268.  L'assureur,  qui  a  pay4  le  montaat  de  I'aasnraQce  k  Tassur^,  a, 
pour  se  faire  rembouraer,  contre  I'auteur  da  sinistre,  le  recoars  en 
domuiages  de  I'art.  1053  C.  G — Q.  B. — Cedar  Shirigle  Co.,  &  RiTnoueki 
Inxv/rance  Co.,  R.  J.  Q.,  2  B.  R.,  p.  379. 

269.  The  roles  of  a  workmen's  anion  provided  that  an  overseer 
was  to  be  (^pointed  for  every  shop  or  place  where  members  were 
employed  :  that  the  overseer  should  enquire  of  each  workmen  how  he 
stood  towards  the  union  and  report  to  it  ;  and  that  members  should 
only  be  permitted  to  work  with  co-members,  under  penalty  of  losing 
their  beneficial  rights  in  the  society.  The  PlaintifT,  a  non-member, 
claimed  damages  from  the  ofiice-bearers  and  other  members,  on  the 
gruuod  that  he  had  been  prevented  by  them  from  getting  work,  and 
he  asked  further,  that  the  rules  of  the  society  be  declared  contrary  to 
public  order.  Held :  The  Court  has  no  power  to  interfere  to  compel 
workmen,  against  their  will,  to  work  in  particular  places,  or  with 
particular  co-labourers,  or  to  condemn  them  in  damages  for  refusing 
to  do  80  and  the  action  was,  therefore,  dismissed. — Davidson,  J. — 
Perrault  vs.  Gavikier,  B.  J.  Q.,  6  C.  S.,  p.  83. 

270.  The  Defendant  corporation  placarded  certain  private  sti'eets, 
within  the  municipality,  as  "  dangerous."  These  streets  had  been 
opened  by  the  Plaintiff,  through  his  own  land  and  were  his  private  pro- ' 
perty.  Held  : — The  Defendant  corporation  would  have  sufficiently 
fulfilled  its  duty  and  relieved  itself  from  all  possible  responsibility  for 
the  streets  towards  the  public,  by  giving  notice  that  they  were  private 
property  and  not  under  Defendant's  control,  and  that  it  assumed  no 
responsibility  therefor.  Having  gone  further  and  placarded  the 
streets  as  dangerous,  it  was,  in  any  case,  bound  to  prove  that  their 
condition  was  really  dangerous  ;  and  Defendant,  having  failed  to 
make  such  proof,  the  Plaintiff  had  suffered  a  wrong  for  which  he  was 
entitled  to  compensation,  without  proof  of  special  damage  or  of  malice 
on  the  part  of  Defendant.  ^$100  damages  allowed). — Doqerty,  J. — 
Lvtoarneux  vn.  Tlie  Town  of  Maieonneuve,  R.  J.  Q.,  3  C.  S.,  p.  514. 

271.  The  Defendant  caused  bread,  offered  forsale  by  the  Plaintiff, 
within  the  limits  of  the  city,  to  be  seized,  as  being  under  standard 
weight.  The  loaves  seized,  according  to  the  proof,  were  of  brown 
bread,  and  were  under  the  weight  fixed  for  brown  bread  by  the 
Defendant's  by-laws.     The  Plaintiff  was  afterwards  prosecuted  and 
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convicted  for  selling  bread  under  standard  weight.  In  an  actioA  of 
damages  against  the  City  for  the  seizure  of  the  bread. — Held  :  It  being 
the  right  and  duty  of  the  Defendant,  under  its  by-laws,  to  make  the 
seizure  complained  of,  and  there  being  reasonable  and  probable  cause 
for  the  same,  an  action  of  damages  against  the  Defendant  could  not 
be  maintained. — Tait,  J. — Paquette  vs.  City  of  Ste-CunSgonde,  R  J 
Q,  5  C.  S.,  p.  4.  / 

272.  A  person  who,  by  frequent  visits  and  attentions,  alienates 
the  affections  of  a  wife  from  her  husband,  and  causes  her  to  abandon 
the  conjugal  domicile,  is  liable  to  the  husband  in  damages  ;  and  the 
fact  that  the  wife  encouraged  the  Defendant's  advances  is  not  a 
sufficient. defence  to  such  action.  ($500  damages  allowed). — Doherty, 
J. — Lebeau  vs.  Plouffe,  R  J.  Q.,  5  C.  S.,  p,  59. 

273.  The  Defendant  sold  Plaintiff  a  dog,  which  was  subsequently 
claimed  by  a  third  party.  The  Defendant,  although  aware  of  this  claim, 
suppressed  the  fa^t  that  he  had  bought  the  dog  from  an  unknown 
person,  and  thereby  induced  the  Plaintiff  to  take  an  action  to 
revendicate  the  dog.  Defendant,  when  called  as  a  witness  in  that 
case,  disclosed  for  the  first  time  how  the  dog  came  into  his  possession. 
The  action  of  revendication  was  dismissed,  with  costs  against  the 
Plaintiff,  who  now  claimed  that  he  was  entitled  to  be  indemnified  by 
his  vendor.  Held  : —  Although  the  Defendant  was  not  impleaded  as 
warrantor  in  the  action  of  revendication,  nevertheless  his  suppre^on 
of  a  material  fact  constituting  fault,  he  was  liable,  under  art.  1053  C. 
C,  for  the  damage  thereby  caused  to  Plaintiff  ;  viz  :  the  costs  which 
Plaintiff  incurred  in  his  action  of  revendication,  as  well  as  the  price 
paid  by  him  for  the  dog. — Doherty,  J. — Hayes  vs.  Hersey,  R.  J.  Q.,  5 
C.  a,  p.  476. 

274.  Le  d^fendeur,  marchand  d'harmoniums  k  ''  lou^ ''  au  deman- 
deur,  qui  a  accepts,  un  harmonium  pour  vingt  et  un  mois,  moyennant 
$5,  argent  comptant  et  ensuite  $15,  tous  les  trois  mois,  avec  condition 
que,  si  ces  paiements  sont  faits  r^guli^rement,  et  aussitdt  les  vingt  et 
un  mois  expires,  le  demandeur  deviendra  propri6taire  de  Tharmonium  ; 
mais  si  le  demandeur  n6glige  de  payer,  le  d^fendeur  aura  le  droit, 
sans  en  donner  avis  ni  en  faire  la  demande,  de  prendre  et  enlever  le 
dit  instrument  et  pour  ces  fins,  entrer  dans  aucun  appartement  du 
demavdewr  oH  pourrait  se  trouver  Vinstruraent,  et  cela  sans  itre 
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apprehends  d'avoir  commia  un  acte  injuste,  et  sv/r  cette  prise  de 
possession  le  dit  terme  et  le  droit  du  demandeur  de  retenir  Vinstru* 
ment  cessera,  sans  pr^udice  aux  droits  du  dit  dAfendewr  powr 
arrdrages  de  loyer.  ^Les  vingt  et  un  mois  ^talent  expir^,  et  le 
demandeor  redevait  au  d6f endear  une  balance  de  $25.  JugS : — Tel 
eontrat  est  valide  et  fait  la  loi  des  parties.  Le  d^fendeur  n'avait 
pas  le  droit  d'user  de  violence,  ou  d  entrer  k  des  heures  indues 
dans  la  maison  du  demandeur  pour  prendre  cet  instrument,  ni  de 
Tenlever  dans  des  circonstances  oil  il  en  r^ulterait,  sans  n^cessit<^, 
une  injure  pour  le  demandeur.  Mais,  en  vertu  de  ce  march6,  le  d6fen- 
deur  avait  le  droit  d  entrer,  dans  le  jour,  chez  le  demandeur,  et  Ik, 
en  presence  de  la  famille  du  demandeur  (celui-ci  itaxii  absent), 
apr^s  avoir  demand^  le  paiement  de  la  balance  de  $25,  restant  due,  et 
celle-ci  n  ayant  pas  6te  pay6e,  et  personne  ne  s'y  objectant,  de  prendre 
et  enlever  le  dit  harmonium,  apr^s  avoir  lu  le  march6,  et  en  laissant 
Ik,  au  doitiicile  du  demandeur,  le  billet  promissoire  6chu  pour  cette 
balance  de  *'  loyer  "  ;  et  une  action  en  dommages,  par  le  demandeur 
contre  le  d^fendeur,  k  raison  de  Tenl^vement,  sous  ees  circonstances, 
du  dit  harmonium,  sera  d^boutee  avec  d6pens. — CiMON,  J. — Lucas  vs. 
Bernard,  R  J.  Q.,  5  C.  S.,  p.  529. 

275.  The  Plaintiff,  an  architect,  in  response  to  a  public  adver- 
tisement, offered  plans  in  competition  for  a  building  about  to  be  erected 
by  Defendant,  on  being  assured  by  the  president  of  Defendant's  board 
that  all  the  plans  sent  in  would  be  submitted  to  disinterested  experts 
before  a  choice  was  made.  The  plans  were  not  submitted  to  experts, 
and  those  finally  adopted  were  submitted  by  an  architect,  who  was 
not  a  competitor  within  the  terms  of  the  public  advertisement.  Hdd  : 
That  the  Plaintiff  was  not  entitled  to  damages,  it  being  evident  that 
the  Defendant  was  not  bound  to  adopt  the  plans  which  might  be 
recommended  by  the  experts,  and  no  partiality  or  bad  faith  in  the 
selection  being  proved. — Q.  B. —  Walbank  Jk  Protestant  Hospital  for 
the  Insane,  M.  L.  R.,  7  Q.  B.,  p.  166. 

# 

276.  Where  the  holder  of  a  timber  license  does  not  verify  the 
correctness  of  the  official  description  of  the  lands  to  be  covered  by  the 
license  before  it  issues,  and,  after  its  issue,  works  on  lands  and  makes 
improvements  on  a  branch  of  a  river  which  he  believed  formed  part 
of  his  limits,  but  was  subsequently  ascertained,  by  survey,  to  form 
part  of  the  adjoining  limits,  he  cannot  recover  from  the  Crown  for 
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losses  sustained  by  acting  on  an  understanding  derived  from  a  plan 
furnished  by  the  Crown  prior  to  the  sale.  (Foamier  J.,  dissenting). 
— Per  Patterson,  J.  The  licensee's  remedy  would  be  by  action  to  can- 
cel the  license  under  art  992  C.  C,  with  a  claim  for  compensation  for 
moneys  expended. — ^SCPREBfE  CocJRT. — Orant  &  The  Qtieen,  20  S.  C. 
R,  p.  297. 

277.  Le  6  d6cembre,  1892,  le  secretaire-tr6sorier  de  la  ville  de  St. 
Henri,  avertit  le  demandeur,  qui  b&tissait  sur  sa  propri^t^  en  la  dite 
ville,  qu'il  empi^tait  sur  une  rue,  lui  intimant  que,  s'il  continuait  sa 
construction,  il  le  ferait  k  ses  risques  et  p6rils.  lit-dessus,  le  demandeur, 
apr^  avis  k  la  d6fenderesse,  fit  mesurer  son  terrain,  par  un  arpenteur 
jur6,  qui  constata  que  le  demandeur  b&tissait  sur  son  terrain.  Le 
secr^taire-tr^orier  invita  alors  le  demandeur  k  assister  a  une  assembl^e 
du  conseil  de  ville,  oh  devait  se  discuter  Topportunit^  d'^largir  la  rue 
sur  laquelle  le  demandeur  b&tissait.  Trois  assemblies  furSnt  tenuee, 
mais  les  parties  ne  se  sont  pas  entendues  sur  le  montant  de  Tindemnit^ 
et,  le  7  Janvier,  1893,  le  secretaire-tr^sorier  ecrivit  au  demandeur  qu*il 
pouvait  continuer  sa  b&tisse.  Jugi: — Que  le  demandeur,  qui  avait 
suspendu  la  construction  de  son  Edifice,  pouvait  r^clamer  de  la  d^fen- 
deresse  les  dommages  que  cette  suspension  lui  avait  causes. — Pagnuelo, 
J. — Lemoine  vs.  La  citS  de  St.  Henri,  R.  J.  Q.,  6  C.  S.,  p.  515. 

278.  Que  la  fille  majeure  a  un  recours  en  dommagejx)ur  seduc- 
tion et  rupture  de  promesse  de  mariage. — C.  R. — MyronvUle  vs.  Oirard, 
1  R.  de  J.  p.  273. 

279.  Where  two  young  adults,  of  opposite  sex,  share  the  same  bed, 
it  will  be  presumed  that  sexual  intercourse  took  place,  and  this 
presumption,  in  the  present  case,  was  not  destroyed  by  the  Defendant's 
denial.  The  Defendant  not  having  shown  that  the  Plaintiff  had  sexual 
intercourse  with  any  other  man,  he  will  be  presumed  to  be  the  father 
of  a  child,  not  shown  to  be  viable,  though  bom  on  a  date  less  than  180 
days  (viz  177  or  178  days)  after  the  presumed  connection.  Art.  21Set 
seq.,  of  the  Civil  Code  apply  to  children  born  during  marriage,  and 
nothing  therein  contained  precludes  the  mother  of  an  illegitimate 
child  from  recovering  lying-in  expenses  for  the  birth  of  a  child  bom 
only  177  or  178  days  after  the  alleged  connection,  and  not  shown  to  be 
viable  ;  and  serrMe,  it  is  for  the  Defendant,  in  such  ceise,  to  establish 
viability. — ^C.  R. — Murray  &  Matheson,  R.  J.  Q.,  7  C.  S.,  p.  240. 
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280.  En  Janvier  1888,  le  demandeur  a  achet^  de  la  d^fenderesse 
certaines  machines  pour  un  moulin  k  scies,  pour  la  somme  de  $1690, 
payable  $400  coniptant,  et  la  balance  par  quatre  billets  a  6,  12,  18  ei 
24  mois,  avee  stipulation  que  la  propri6t6  resterait  k  la  d^fenderesse 
jusqu  au  parfait  paiement,  et,  qu'k  d6faut  de  paiement  des  termes  k 
6ch^ance,  la  totality  du  prix  deviendrait  exigible,  et  que  la  d^fende- 
resse  pourrait  reprendre  possession  des  machines,  sans  remboursement 
des  paiements  faits.  En  aoClt  1889,  ia  defend eresse  r^clamani^  une 
balance  de  $681,  comme  non  pay6e,  a  enlev6  les  machines,  qui  ^taient 
6tablies  et  enmuraill6es  dans  le  moulin  du  demandeur  et  de  1^,  action 
par  ce  dernier  pour  $10,000  de  dommages.  La  d^fenderesse  n'a  remis 
les  billets  qu'avec  ses  plaidoyers,  et  la  preuve  a  demontre  qu'il  n'^tait 
d&  par  le  demandeur,  lors  de  Tenl^vement  des  machines,  qu'une  balance 
de  $2.88l  Jngi: — Que  si  la  Cour  est  oblig^  de  reconnaitre  des  con- 
trats  de  cette  nature,  qui  sont  peut-6tre  n6cessaires  avec  notre  4bat  de 
80ci^t6  et  notre  mode  de  transiger  les  affaires,  elle  doit  les  limiter  a 
leurs  strictes  dispositions  ;  que,  dans  les  circonstances  de  la  pr6sente 
eause,  la  Cour  ne  pouvait  faire  autrement  que  de  declarer  abusive  la 
eooduite  de  la  d^fenderesse,  et  le  jugement  accordant  $1760  de  dom- 
mages  (montant  des  argents  pay6s  en  acompte  par  le  demandeur,  et 
des  dommages  k  ses  b&tisses)  est  confirme  avec  d^pena —  Q.  B.  — 
Waterous  Engine  Works  Co.,  d&  Collin,  R  J.  Q.,  1  B.  R,  p.  511. 

Measure  of  Damages  : — Decision  number  278,  noted  at  this 
article,  was  confirmed  in  Appeal,  where  it  was  held  as  follows  : 

281.  That,  in  actions  for  libel,the  assessment  of  damages  is  pecul- 
iarly the  province  of  the  jury  and  a  verdict  of  $6,000  for  the  news- 
paper libel  in  this  case  and  of  $4,000  for  the  libellous  allegations  of  the 
plea,  was  not  so  excessive  as  to  lead  to  the  inference  that  the  jury  were 
led  into  error,  or  actuatad  by  improper  motives. — Q.  B. — Mail  Print- 
vng  and  Publishing  Co.  Jk  Laflarame,  M,  L.  R.  4  Q.  B.,  p.  85. 

The  above  case  was  carried  to  the  Supreme  Court,  which  ordered 
a  new  trial,  unless  the  Plaintiff  would  consent  to  a  reduction  of  the 
verdict  from  $10,000  to  $6,000— which  he  agreed  to  do.— 12  L.  N„ 

p.  3a 

282.  Decision  number  300  noted  at  this  article  (Stephens  (6 
Ckavssi)  is  also  reported  in  the  15  S.  C.  R,  p.  379. 
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Decision  number  302,  noted  at  this  aj*ticles,  was  modified  in 
appeal,  where  it  was  held  as  follows  : — 

283.  That  when  there  is  clear  proof  of  the  counterfeiting  of  a 
copyright,  the  damages  will  not  be  measured  merely  by  the  price 
realized  through  the  sale  of  the  counterfeit,  but  vindictive  damages 
will  be  allowed. — Q.  B. — Bernard  &  Bertoni,  16  Q.  L.  R,  p.  73. 

Decision  number  292,  noted  at  this  article,  was  reversed  in  the 
Privy  Council,  which  held  as  follows  :  , 

284.  Where  the  assignee  of  certain  stock  in  a  railway  company 
agreed  that  the  assignor  should  have  the  right  to  redeem  the  same, 
within  a  certain  time,  and  refused  to  carry  out  such  agreement,  an 
action  in  damages  will  not  lie  a^inst  him,  in  favor  of  the  assignor, 
to  recover  profits  realized  in  a  subsequent  transaction  and  which  are 
not  clearly  shown  to  have  arisen  out  of  the  disposal  of  the  stock  so 
assigned.  The  measure  of  damages  was  the  sum  which  the  Respon- 
dent could  have  obtained  for  the  shares,  beyond  the  amount  which  he 
had  to  pay  to  get  them  back,  and,  it  not  being  clearly  established  that 
he  could  have  sold  the  shares  for  more  than  this  amount,  or  that  the 
Appellant  had  received  any  greater  amount  therefor,  apart  from  other 
and  subsequent  transactions,  the  action  of  damages  was  dismissed. — 
Privy  Council. — McDougaU  &  McOreevy,  15  Q.  L  R.,  p.  198  ;  12  L. 
N..  p.  379. 

Decision  number  295,  noted  at  this  article,  was  reversed  by  the 
Supreme  Court,  where  it  was  held  as  follows  : 

285.  In  an  action  of  damages,  brought  against  the  corporation  of 
the  City  of  Montreal,  by  Z.  L.  et  cd,,  the  descendant  relations  of  L.,  who 
was  killed  driving  down  St  Sulpice  street,  which  was  alleged  to  have 
been  in  a  bad  state  of  repair  at  the  time  of  the  accident,  by  being 
thrown  from  the  sleigh,  in  which  he  was  seated,  against  the  wall  of  a 
building,  the  learned  judge  before  whom  the  case  was  tried,  without 
a  jury,  granted  Z.  L.  et  aL,  $1,000  damages,  on  the  ground  that  they 
were  entitled  to  said  sum  by  way  of  'solatium  for  the  bereavement 
suffered  on  account  of  the  premature  death  of  their  father.  Held, 
reversing  the  judgment  of  the  Court  of  Queen's  Bench,  that  the  judg- 
ment could  not  be  affirmed  on  the  ground  of  solatium,  and,  as  the  Res- 
pondents had  not  fyled  a  cross-appeal  to  sustain  the  verdict  on  the 
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ground  that  there  was  sufficient  evidence  of  a  pecuniary  loss  for  which 
compensation  could  be  claimed,  Z.  L.  et  aVa  action  must  be  dismissed. 
— ^Supreme  Court. — City  of  Montreal  &  LabeUe,  14  S.  C.  R,  p.  741. 

286.  The  loss,  by  a  member  of  the  Senate  of  Canada  of  his 
sessional  allowance  during  the  time  he  is  disabled  by  his  injuries 
(caused  by  a  collision  between  the  vehicle  in  which  he  was  driving 
and  another  vehicle)  should  not  be  included  in  the  estimate  of 
damages  ;  but  the  total  amount  of  damages  allowed  in  this  case, 
being  moderate  and  reasonable,  and  not  complained  of,  the  judgment 
was  not  altered  in  that  respect,  save  by  expunging  the  words  includ- 
ing the  privation  of  the  indemnity  as  Senator  as  a  ground  of  damagct 
—  C.  R. —  Thibaudeau  vs.  Montreal  City  Passenger  Ry.  Co.,  M.  L.  R 
4  S.  C,  p.  400. 

287.  Que,  sous  Tarticle  1054  C.  C,  lorsque  le  fait  qui  a  caus^  des 
dommages  n'est  pas  accompagn6  de  malice,  mais  est  dii  k  un  simple 
accident,  la  cour  nc  condamnera  le  d^fendeur  qu'aux  dommages  r6el- 
lement  soufferts  par  le  demajxdeur  et  que,  dans  Tesp^ce,  la  somme  de 
$60  offerte  avant  Tinstitution  de  Taction,  est  jug^e  suffisante.  — 
Tellier,  J. —  Shackell  vs.  Drapeau,  33  L.  C.  J.,  p.  55 ;  M.  L.  R,  5  S. 
C,  p.  81. 

288.  Qu'une  compagnie  de  chemin  de  f er  qui,  moyennant  certaines 
considerations,  s'oblige,  envers  un  particulier,  k  construire  une  gare 
sur  un  terrain  d6sign6  et  qui  ne  la  construit  pas,  sera  condamn^e  k 
lui  payer  des  dommages,  mais  que  ces  dommages  ne  compreudront 
pas  Taugmentation  de  valeur  que  la  construction  de  cette  gara  aurait 
pu  donner  aux  propri^t^s  que  ce  particulier  a  dans  la  locality,  ces 
derniers  dommages  etant  trop  ^loign^s. — Q.  B. — Orand  Trunk  Ry.,  & 
Black,  17  R  L.,  p.  669. 

See  also  the  following  cases,  noted  in  this  Supplement  at  article 
1053,  under  the  headings  of 

Libels  by  Newspapers  : — 289.  Ouimet  &  Cie  d'lmprimerie  et  de 
Publication  du  Canada,  decision  number  79. 

Libel  &  Slander  ;  Miscellaneous. — ^290.  Beauregard  vs.  Dai- 
gneault,  decision  number  154. 


248  Consolidated  Supplement  No.  1. — Art,  106S. 

Measure  of  Damages,  (ContvnvM) : — 

Libel  &  Slander  ;  Miscellaneous,  —  291.  Steel  vs.  ChaptU, 
decision  number  155. 

Dabcaqes  ;  MisceUaneoua,  —  292.  State  vs.  McNaUy,  decision 
number  248. 

293.  See  also  case  of  Grand  Trunk  Ry.,  &  Jennings,  noted  in 
this  Supplement,  at  article  1056,  decision  number  4 

294l  a  Railway  Company  is  not  liable  for  damages  caused  to  the 
owner  of  baggage  lost  or  delayed  on  the  Railway,  nor  for  expenses 
incurred  by  him  in  looking  -  after  the  baggage,  the  measure  of 
4amages  being  the  value  of  goods  lost.  Where  baggage  has  been 
found,  after  suit  has  been  issued  and  ha?  been  accepted  by  the  owner, 
the  Railway  Company  is  only  responsible  for  the  taxable  costs 
incurred  up  to  date  of  delivery. —  WuRTELE,  J. —  Provencher  vs. 
Canadian  Pa,cijic  Ry.  Co.,  M.  L.  R.,  5  S.  C,  p.  9. 

295.  Que  si  un  vendeur,  qui  a  accord^  un  d^lai  pour  payer, 
refuse  de  livrer  la  marchandise  vendue,  sans  raison,il  sera  responsable 
des  dommages  que  Tacheteur  en  souffrira  et  que  cesdommagea  sont  la 
perte  des  profits  que  Facheteur  avait  d<^jk  faits,  ou  6tait  k  faire,  sur  la 
vente  de  ces  marchandises,  mais  qu'ils  ne  peuvent  s'^tendrb  k  une 
pr^tendue  perte  d)e  clientele,  plus  ou  moins  certaine,  et  qui  n'a  pas  ktk 
appreci6e  r^ellement  p6cuniairement. — Tellier,  J. — CoUette  vs.  Lewis* 
M.  L.  R..  5  S.  C,  p.  107. 

296.  When  debentures  were  deposited  with  a  creditor,  as  security 
for  a  specific  debt  due  to  him  by  the  depositor,  and  the  debt  is  tend- 
ered to  the  creditor,  the  latter  is  obliged,  in  default  of  restoring  the 
thing  pledged,  to  pay  the  value  of  the  debentures  at  the  time  the 
restitution  is  demanded  ;  and,  when  no  proof  is  made  to  the  contrary, 
this  will  be  assumed  to  be  their  nominal  or  par  value. —  Privy 
Council. —  Sin^al  &  Paxizi,  14  App.  Cas.,  p.  637  ;  12  L.  N.,  p.  330. — 
Q.  B-— M.  L.  R.,  6  Q.  B.,  p.  461. 

297.  Que  les  .dommages  int^rets  dus  pour  la  reparation  d  un 
quasi-d^lit,  ne  doivent  comprendre,  pour  la  perte  6prouvee  ou  le  gain 
manqu^,  que  ce  qui  en  est  une  suite  immediate  et  directe.  —  Tellier, 
J. — Desroches  vs.  Corp.  du  Comt4  d^Hochelaga,  18  R.  L.,  p.  108. 

298.  The  municipality  of  H.  (whose  obligations  were  subsequent- 
ly assumed  by  Defendants),  in  consideration  of  the  gratuitous  cession 
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of  land  by  Plaintiff,  agreed  to  prolong  a  certain  street  through 
Plaintifl^s  lots,  at  a  width  of  100  feet,  and  to  open  two  other  streets 
through  his  property.  The  street  first  referred  to  was  afterwards 
homologated  at  a  width  of  60  feet  only  and  the  Defendants  delayed 
to  complete  the  other  two  streets.  Held,  that  the  measure  of  damages 
in  respect  of  the  street  homologated  at  a  width  of  60  feet,  was  the 
value  of  the  40  feet  taken  by  Defendants  and  not  retroceded  and  the 
depreciation  in  value  of  the  rest  of  Plaintiff's  property  in  consequence 
of  the  loss  of  frontage  on  the  street  as  prolonged.  And,  as  to  the 
breach  of  contract  respecting  the  other  two  streets,  the  measure  of 
damages  was  the  interest  (computed  from  the  time  when  the  streets 
could  reasonably  have  been  completed)  on  the  capital  represented  by 
the  increased  value  which  the  Plaintiff  could  have  got  for  his  lots  if 
the  streets  had  been  made  as  agreed, — Johnson,  J. —  Aylwin  vs.  City 
of  Montreal,  M.  L.  R.,  5  S.  C,  p.  402. 

299.  Que  les  dommages-int^rSts  doivent  comprendre,  non  seule- 
ment  la  reparation  du  prejudice  ^prouv^  par  la  partio  16s^e,  mais  aussi 
celui  que  souffre  la  famille,  lorsque  le  fait  dommageable  rejaillit  sur 
elle  et  que  tons  ceux  auxquels  le  fait  a  caus^  un  dommage  sont  admis 
k  r^lamer. — Mathieu,  J. — Lcurrivi  vs.  Lapierre,  20  R  L,  p.  3. 

300.  The  amount  of  damages  awarded  by  the  judge  who  tries  the 
case,  in  the  Court  of  first  instance,  is  in  his  discretion  and  should  not 
be  interfered  with  by  a  Court  of  Appeal,  unless  clearly  unreasonable 
and  unsupported  by  the  evidence,  or  there  be  some  error  in  law,  or 
fact,  or  partiality  on  the  part  of  the  judge.  In  this  case,  the  Court  of 
Appeals  had  reduced  damages,  estimated  in  the  Superior  Court  at 
$5,000,  to  $2,000  and  the  Supreme  Court  restored  he  judgment  of 
the  Court  of  first  instance. — Supreme  Court. — Cossette  &  Dun,  18  S. 
C.  R.,  p.  222. 

301.  Where  the  damages  have  been  appraised  by  the  Court  of 
first  instance  and  the  Court  of  Review  has  reduced  the  amount,  the 
Court  of  Appeal  will  not  interfere  with  the  award  of  the  intermediate 
Court,  unless  it  appears  that  grass  injustice  has  been  done. —  Q.  B. — 
Pratt  A  Charbonneau,  M.  L.  R.,  7  Q.  B.,  p.  24 ;  19  R.  L.,  p.  251 ;  34  L. 
C.  J.,  p.  124. 

302.  In  this  case,  which  was  an  action  for  damages  for  libel,  no 
substantial  damages  having  been  proved,  the  Court  of  Review  reduced 
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the  amount  awarded  from  $500  to  $100  with  full  costs  of  suit. — C.  R 
— Noyes  va.  La  Cie  dimp.  et  de  Pub.  du  Canada,  M.  L.  R.,  6  S.  C, 
p.  370. 

303.  Where  a  child  was  killed  by  the  fault  of  the  Defendants' 
employees  and  the  fnther  sued  for  damages,  it  was  held  that  the 
measure  of  damages  was  the  costs  incurred  from  the  time  of  the  birth 
of  the  child  to  the  time  of  its  death. — Loranoer.  J. — Dufresne  vs. 
Montreal^  City  Passenger  Ry.  Co.,  M.  L.  R,  7  S.  C,  p.  10 ;  20  R  L., 
p.  461. 

The  decision  in  the  above  case  was  reversed  in  appeal,  as  regards 
the  liability  of  the  Defendants  for  the  accident.  The  case  is  reported 
in  this  Supplement,  at  this  article,  under  the  heading  of  Street  Acoi- 
dents,  decision  number  58. 

304.  Que  le  manufacturier,  qui  fait  un  contrat  avec  un  particu- 
lier,  pour  lui  f oumir  certains  articles  dont  il  a  besoin,  a  droit  de  recou- 
vrer  de  ce  dernier,  qui  r6pudie  son  contrat,  des  dommages  Equivalents 
k  la  perte  qu'il  Eprouve  dans  la  vente  des  effets  qu'il  avait  spEciale- 
ment  pr6par6s  pour  remplir  ce  contrat. — C.  R — New  England  Paper 
Co  vs.  Berthiaume,  R  J.  Q.,  1  C.  S.,  p.  65. 

305.  That  an  agreement,  by  which  the  Defendant  transferred  to 
Plaintiff  a  barge  for  $300,  whereof  $50  were  payable  in  July  follow- 
ing, $50  in  September,  and  the  balance  in  annual  instalments  of  $50, 
and  which  stipulated  that,  in  default  of  payment  of  the  instalments 
as  they  became  due,  the  Defendant  would  be  at  liberty  to  take  back 
the  barge,  is  a  sale  and  not  a  lease.  2.  That  a  saisie-ga^erie  seizing 
the  barge  under  such  pretended  lease,  was  issued  maliciously  and 
without  probable  cause ;  and  vindictive  as  well  as  real  damages  may 
be  allowed  in  such  case. — C.  R — Lamirande  vs.  Cartier,  R  J.  Q.,  2 
C.  S.,  p.  43. 

306.  Que  lorsqu'une  corporation  a  n6glig6  d'entretenir  une  rue 
pendant  Thiver,  elle  ne  pent  Echapper  k  la  responsabilitE  qui  r6sulte 
d'un  accident,  en  plaidant  que  la  rue  s'est  trouv6e  dangereuse  par  suite 
d'un  d6gel  subit,  son  devoir  etant  de  couper  la  glace  et  de  couvrir  les 
trottoirs  de  cendres.  Que  neanmoins  le  demandeur,  un  vieillard, 
s'^tant  imprudemment  engage  dans  une  pente  raide,  sans  grappins  et 
avec  des  claques  en  caoutchouc  usEes,  il  y  a  lieu  de  mitiger  les  dom- 
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mages  k  caase  de  la  faute  commune  des  partiea — Paonuelo,  J. — 
White  va  La  Citd  de  Montrial,  R.  J.  Q.,  2  C.  S.,  p.  342. 

307.  In  the  matter  of  a  railway  expropriation,  •  an  award  of 
arbitrator^,  who  have  had  the  advantage  of  viewing  and  examining 
the  property  taken  and  also  the  property  affected  by  the  construction 
of  the  railway,  should  only  be  altered  by  the  Court  when  it  is  shown 
that  the  arbitrators  were  influenced  by  improper  motives,  or  when 
the  evidence  clearly  and  conclusively  establishes  that  they  erred  in 
fixing  an  amount  undoubtedly  too  high,  or  undoubtedly  too  low. — Q. 
B. — Montreal  A  Ottawa  Ry.  Co,  &  Bertrand,  R.  J.  Q.,  2  B.  R.,  p.  203- 

308.  Where  part  of  a  property,  occupied  as  a  country  residence, 
is  expropriated  for  railway  purposes  and  its  value,  as  a  country  resi- 
dence, is  thereby  greatly  diminished,  the  true  test  in  estimating  the 
indemnity  to  which  the  owner  is  entitled  id,  what  was  the  commercial 
value  of  the  property,  as  an  attractive  country  residence,  at  the  time 
of  the  expropriation,  and  what  was  the  depreciation  in  that  market- 
able value  by, reason  of  the  expropriation  of  the  strip  of  land  by  the 
railway  compajiy,  and  the  intended  working  of  its  train  service  across 
it.  2.  While  the  Court  has  the  right,  under  the  Dominion  Railway 
Act,  to  reconsider  the  evidence  of  value,  and  to  vary  the  decision  of 
the  arbitrators,  or  a  majority  of  them,  thi-s  power  was  intended  only 
as  a  check  upon  possible  fraud,  accidental  error,  or  gross  incompetence, 
and  should  never  be  exercised,  unless  in  correction  of  an  award  which 
carries  upon  its  face  unmistakeable  evidence  of  serious  injustice. — 
Q.  B. — Canada  Atlantic  Ry.  Co.  &  Norris,  R.  J.  Q.,  2  B.  R.,  p.  222. 

The  judgment  in  the  above  case  was  confirmed  in  the  Privy 
Council. — 17  L.  N.,  p.  179. 

309.  A  clause  in  a  deed  of  sale,  by  which  the  purchaser  of  a  por- 
tion of  an  immoveable  obliges  himself  towards  his  vendor,  who  retains 
the  rest  of  the  land,  to  do  a  particular  thing,  as,  for  example,  to  erect 
a  fence  on  the  part  acquired  by  him,  near  the  river  which  separates 
their  respective  portions,  does  not  constitute  a  servitude  on  the  pur- 
chaser s  property  but  merely  imposes  on  the  purchaser  a  personal 
obligation  to  construct  a  fence.  Even  if  the  Defendant  had  bound  him- 
self to  erect  such  a  fence  as  would  prevent  the  Plaintifl*'s  cattle  getting 
into  the  Defendant's  land,  it  would  not  have  entitled  the  Plaintiff 
to  keep  his  cattle  in  the  stable  for  fear  of  their  damaging  Defendant's 
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land,  and  rendering  Plaintiff  responsible  for  sach  damage,  and  charge 
the  cost  of  so  doing  to  Defendant,  as  damages  for  his  failure  to  comply 
with  such  alleged  obligation. — Doherty,  J. — McCuaig  va.  Chinier,  B. 
J.  Q.,  3  C.  S.,  p.  107. 

The  decision  in  the  above  case  was  confirmed  by  the  C!ourt  of 
Review.     See  foot  note  loc,  cit  p.  112. 

310.  In  an  action  for  damages,  arising  from  the  illegal  use  of  a 
label  used  for  trade  purposes,  it  was  held  that,  where  the  infringe- 
ment of  a  right  is  proved,  the  party  is  entitled  to  nominal  damages 
though  no  actual  damage  be  established. —  Tait,  J, —  Canada  Paint 
Co.  V8.  Johnson,  R.  J.  Q.,  4  C.  S.,  p.  253. 

311.  Quand  le  vendeur  refuse  de  livrer  la  marchandise  vendue, 
Vacheteur  pent  recouvrer  de  lui,  comme  dommfiges-int6r6ts,  le  mon- 
tant  du  profit  qu'il  aurait  pu  r6aliser,  par  la  vente  de  cette  marchan- 
dise, au  jour  fix6  pour  la  d^livrance,  sans  qu'il  soit  tenu  de  justifier 
d'aucun  contrat  ou  march^  pour  la  revente. —  Jette,  J. —  Crane  vs. 
McBean,  R.  J.  Q.,  4  C.  S.,  p.  331. 

312.  Where  the  construction  of  a  retaining  wall  was  rendered 
necessary,  by  the  expropriation  of  a  portion  of  a  college  property,  in 
order  to  retain  the  soil  adjoining  the  street,  which  it  was  desired  to 
raise  to  the  same  level  as  the  rest  of  the  college  play-ground,  the  pro- 
prietor expropriated  is  entitled  to  the  cost  of  such  wall  as  part  of  the 
indemnity.  2.  The  prospective  capabilities  of  the  land  and  its  adap- 
tability to  a  particular  use.  may  be  taken  into  account,  and  the  pro- 
prietor expropriated  is  entitled  to  more  than  the  current  market 
value  of  the  pnjperty  taken,  if  the  expropriation  renders  it  impossible 
for  him  to  extend  his  educational  establishment,  as  intended,  and  there- 
by make  larger  profits  out  of  the  additional  number  of  boarders  ac- 
commodated. 3.  The  fact  that  a  church  is  left  projecting,  to  some 
extent,  on  the  street,  as  widened  by  the  expropriation  of  a  strip  along 

the  front,  and  that  the  architectural  appearance  is  marre  ?,  cannot  be 
taken  into  account  in   estimating  the  indemnity. — C.  R. — City   of 

Montreal  vs.  St.  Mary's  College,  R  J.  Q.,  4  C.  S.,  p.  410. 

313.  La  cour  de  revision  ne  r^duit  pas  les  dommages  accord^s  en 
premiere  instance,  s'ils  ne  sont  pas  manifestement  excessifs. — C.  R — 
Twrcotte  vs.  Nolet,  R  J.  Q.,  4  C.  S.,  p.  438. 
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314.  Dans  restimation  de  la  valeur  de  terrains  expropri^s,  il 
tenir  compte  de  la  valeur  actuelle  de  ces  terrains  au  moment  de  Tex- 
propriation  et  non  pas  de  celle  que  peuvent  leur  donner  la  perspective 
des  travaux  publics  qui  ont  motive  leur  expropriation.  On  ne  doit  pas 
non  plus,  en  faisant  cette  estimation,  prendre  en  consideration  la  plus 
value  que  ces  terrains  auraient  pu  acqu6rir  k  la  suite  des  travaux  sp6- 
culatifs  d'une  ex^ution  difScilo  et  d'un  succ^s  probl6matique.  Les 
tribunaux  doivent  renverser  la  decision  des  commissaires  en  mati^re 
d'expropriation,  que  lorsqu'il  est  clairement  d^montr^  qu'ils  ont  commis 
une  erreur. — Q.  B. — La  Citd  Montrial  &  Letnoine,  R.  J.  Q.,  3  B.  R., 
p.  181. 

315.  The  Plaintiff  sued  for  damages,  arising  from  an  error  in  a 
prescription,  which  resulted  in  the  death  of  his  child.  Hdd : — Where 
no  malice  is  shown,  the  court  will  not  allow  any  pecuniary  compensa- 
tion for  grief  or  mental  suffering  resulting  from  the  act  complained 
of,  but  only  the  actual  damage  established. — Q.  B. — Jeannotte  &  CouU- 
lard,  R.  J.  Q.,  3  B.  R.,  p.  461. 

316.  The  Plaintiff,  who  is  both  a  physician  and  a  chemist,  was 
arrested  upon  a  coroner  s  wai^rant  for  manslaughter,  in  having  filled  a 
prescription,  which  caused  the  death  of  a  child.  The  Defendants,  in 
publishing  in  their  newspaper  a  statement  referring  to  the  matter,  by 
error,  substituted  the  word  **  ordonne"  for  "  rempli  **  in  relation  to  the 
Plaintiff's  dealing  with  the  prescription.  Held : — ^There  being  no  proof 
of  malice,  or  that  the  damages  were  increased  in  any  ascertained 
amount  by  the  error,  nominal  damages  only  could  be  allowed,  and 
Defendant's  tender  of  $100  was  held  sufficient.  —  Archibald,  J.  — 
Leonard  vs.  La  Cie.  d'Imprtmerie  et  de  Pub.  de  Montrial,  R.  J.  Q.,  6 
C.  S.,  p  333. 

317.  When  a  person  has  obtained  a  promise  of  sale  of  real  estate 
and,  relying  on  that  promise,  has  resold  the  property,  he  is  entitled 
to  recover  from  the  vendor,  by  way  of  damages,  the  profit  he  wojild 
have  derived  from  the  re-sale,  if  the  vendor  refuses,  without  valid 
grounds,  to  execute  a  deed  of  sale  to  him. —  Gill,  J. —  Newman  vs. 
Kennedy,  R.  J.  Q.,  2  C.  S.,  p.  446. 

1054.  1.  Decision  number  16,  noted  at  this  article,  {Pei^ault  vs 
Henavlt),  is  also  reported  in  the  20  R.  L,  p.  87. 
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2.  Decision  number  18,  noted  at  this  diXi\AQ,( Allan  A  Pratt),  was 
taken  to  the  Privy  Council,  which  refused  to  allow  an  appeal. — 15  Q. 
L.  R,  p.  18  ;  32  L.  C.  J.,  p.  278 ;  13  App.  Cas.,  p.  780. 

3.  Decision  number  27,  noted  at  this  article,  (Stephens  &  Chausse), 
is  also  reported  in  the  15  S.  C.  B.,  p.  379. 

Decision  number  28,  noted  at  this  article,  was  confirmed  in 
Appeal  by  the  following  judgment  : 

4.  Qu'un  pharmacien  est  responsable  des  dommages  caus^  k  un 
tiers  dans  sa  pharmacie,  par  Tincapacit^  de  son  employ^,  qui  n'6tait 
ni  un  licenci6  en  pharmacie,  ni  un  commis  diplom^,  ni  un  apprenti 
certifie  en  conformity  de  la  loi  de  pharmacie  de  1885,  et  qui,  dans  la 
preparation  d'une  prescription,  cause  une  explosion  dont  les  domma- 
ges reclames  sont  Teffet. — Q.  B. — Lyons  cfe  Laskey,  33  L.  C.  Jl,  p.  80  ; 
M.  L.  E.,  5  Q.  B.,  p.  5. 

Accidents  to  Employees  : —  5.  Que  I'ouvrier  qui  s'est  bless6,  en 
s'approchant  imprudemment  pr^s  d'un  arbre  de  couche  en  mouvement, 
pour  Taccomplissement  d'un  acte  stranger  k  son  service,  et  par  exem- 
ple,  pour  y  repla.cer  une  courroie,  alors  que  cet  acte  6tait  confi6  k 
un  autre  ouvrier  sp6cialement  charg6  de  ce  soin,  n'est  pas  fond6  k 
reclamer  k  son  patron  des  dommages-int^rets  k  raison  de  cet  accident 
Et  cela,  alors  meme  qu'il  reprocherait  k  celui-ci  de  n'avoir  pas  entour6 
Tarbre  de  couche  d'une  barri^re  ou  de  tout  autre  moyen  pr^servatif,  si 
cet  arbre  de  couche  se  trouvait  dans  ses  conditions  normales  et  s'il 
n'est  pas  ^tabli  que  la  precaution  indiqu^e  aurait  pr^venu  Taccident 
— Mathieu,  J. — Archambiult  vs.  Dominion  Barb  Wire  Co.,  18  B.  L, 
p.  57. 

6.  A  railway  company  is  not  responsible  for  injury  sustained  by 
an  employee,  whose  foot  was  caught  in  a  f ro^,  where  it  appears  that 
there  was  no  negligence  or  fault  on  the  part  of  the  company  and  the 
accident  was  owing  to  a  risk  incidental  to  the  Plaintiff's  employment 
as  a  brakemaa  Where  the  Plaintiff,  as  a  member  of  an  insurance 
society  in  connection  with  the  company,  Defendants,  received  a  sum 
of  money  from  the  society,  in  compensation  of  injuries  and,  in  consi- 
deration of  such  payment,  signed  a  release  and  discharge  of  Defendants 
"  from  all  claims  for  damages,  indemnity  or  other  form  of  compensation, 
"  on  account  of  said  accident, "  he  is  precluded  from  asking  for  any 
further  compensation. — Taschereau,  J. — Bourgeault  vs.  Grand  Tru/nk 
Ry.,  M.  L.  R,  5  S.  C,  p.  249. 
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7.  Que  le  mattre  doit  faire  disparaitre  toute  cause  permanente  de 
danger  dans  les  lieux  oh  il  emploie  ses  serviteurs  et  que,  si  un  accident 
arrive  k  un  de  ces  demiers,  par  suite  d'une  de  ces  causes,  le  maitre  ne 
pourra  se  soustraire  k  la  responsabilit^  en  soutenant  que  cet  accident 
est  dA  k  I'imprudence  du  serviteur  qui  connaissait  bien  les  lieux. — 
Mathieu,  J. — Legavlt  vs.  CiU  de  MonMal,  17  R  L.,  p.  279. 

8.  Qu'un  maitre,  qui  emploie  des  joumaliers,  est  responsable  des 
dommages  qu'ils  souffrent  pax  suite  d'un  accident  arriv^  par  le  mau- 
vais  6tat  des  outils  ou  des  machines  qu'il  met  k  leur  usage.  Que  le 
mattre  n'est  pas  d^harg6  de  sa  responsabilit^,  parceque  le  serviteur 
aurait  6t&  imprudent  et  aurait  d&ob6i  k  ses  ordres,  pourvu  que  ce 
dernier  ne  soit  pas  la  cause  premiere  de  Taccident. — C.  K — Oingras 
w  Cadieux,  M.  L.  R.,  6  S.  C,  p.  33 ;  20  R.  L.,  p.  199. 

9.  Que  Tentrepreneur  du  char^ement  d'une  partie  d'une  cargaison 
d'un  vaisseau  est  responsable  des  dommages  r^ultant  d'un  accident 
arriv6.  par  sa  faute,  k  Temploy^  d'un  autre  entrepreneur  d'une  autre 
partie  de  cette  cargaison,  quoiqu'il  soit  ^tabli  que  cet  employ^  n'6tait 
pas,  au  moment  de  Taccident,  k  Tendroit  qui  lui  avait  6t6  assign^  par 
Tautre  entrepreneur. — Lobanqer,  J. — Leclerc  vs.  Donaldson,  19  R.  L., 
p.  648. 

10.  Que  Touvrier  employ^  k  des  fonctions  qu'il  sait  6tve  dange- 
reuses  et  qui,  dans  cet  emploi,  n'agit  pas  avec  prudence  et  est  victime 
d'un  accident,  ne  pourra  recouvrer  des  dommages  du  maitre,  s'il  n'6ta- 
blit  pas  que  cet  a,ccident  puisse  Stre  impute  k  la  faute  de  ce  dernier. — 
Q.  B. — Currie  &  Couture,  19  R.  L.,  p.  443. 

12.  Where  an  accident  occurs  to  an  employee,  not  in  consequence 
of  any  fault  or  neglect  of  his  employer,  but  solely  through  his  own 
negligence  and  disregard  of  the  directions  given  to  him,  the  employee 
has  no  action  to  be  indemnified.  So,  where  an  employee  was  directed 
to  change  a  belt,  after  6  o'clock,  when  the  machinery  would  be  stopped, 
and,  in  disregard  of  his  order,  he  changed  the  belt  before  six  o'clock, 
while  the  shaft  was  still  in  motion,  it  was  held  that  he  had  no  right 
to  be  indemnified  for  the  injury  sustained. — Q.  B. — Dominion  Oil 
Cloth  Co,  &  CoaUier,  M.  L-  R.,  6  Q.  B.,  p.  268 ;  20  R  L  p.  392.— 
DoHERTY,  J. — M,  L.  R,  5  S.  C,  p.  87. 

13,  Que  le  maitre  qui  fait  travailler  son  ouvrier  k  un  ouvrage 
qu'il  a  entrepris,  dans  une  usine  appartenant  k  un  tiers,  pendant  que 
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CO  tiers  est  k  d6molir  eette  usine,  est  responsable  envers  cet  ouvrier, 
des  dommages  6prouv6s  par  lui  par  la  faute  des  employes  du  propria- 
taire  de  Tusine,  qui  s'est  ^croulee,  parcequ'elle  n'^tait  pas  suffisamment 
etay^e,  le  mattre  ayant  imprudeiument  expos^  son  ouvrier. — Mathieu, 
J. — Martin  vs.  Lapham,  21  R  L.,  p.  218. 

# 

14.  Que  '^ans  une  manufacture,  lorsque  Tarbre  de  couche  et  le 
manchon  d'a^couplement  n'est  pas  entour6,  et  qu'il  est  facile  de  le  faire, 
il  y  a  contravention  k  TActe  des  Manufactures  (^art.  3024,  Statute 
Refondus  de  la  Province  de  Quebec  J,  et  la  manufacture  est  r^put^ 
tenue  ill^galement  et  dangereuse  pour  la  vie  des  personnes  qui  y  sont 
employees.  2o.  Que^dans  une  manufacture  tenue  en  cet  etat,  le 
propri^taire  est  responsable  du  malheur  arrivS  k  un  de  ses  employes, 
qui,  6tant  chargS  de  huiler  les  arbres  de  couche,  aurait  4t6,  par  eux, 
saisi  et  tu6  instantan^ment.  3o.  Que  la  negligence  de  Temploy^,  qui 
avait  recu  defense  de  huiler  pendant  que  la  manufacture  ^tait  en 
operation,  et  son  imprudence  en  passant  sur  un  tas  do  rognures  de 
bois  qui  se  trouvait  pr^  de  Tarbre  de  couche,  tout  en  ne  relevant  pas 
enti^rement  le  propri^taire  de  sa  faute,  cause  principale  de  Taccident, 
doit  n^anmoins  6tre  pris  en  consideration  dans  le  montant  de  dommages 
k  etre  accord^.  (Jugement  pour  $500.) — Mathieu,  J. — Lapierre  ve. 
Donndly,  M.  L.  R.,  7  S.  C,  p.  197. 

15.  Que  lorsqu'il  y  a  faute  commune  de  la  part  du  patron  et  de 
louvrier,  le  patron  est  cependant  responsable  vis-a-vis  de  Touvrier, 
pour  les  dommages  .  ^prouv^s  par  celui-ci,  mais  la  faute  de  ce  dernier 
doit  Stre  prise  en  consideration  dans  la  determination  des  dommage& 
— C.  R. — ClSment  vs.  Rousseau,  R.  J.  Q.,  1  C.  S.,  p.  263. 

16.  Le  patron  nest  responsable  des  accidents  arrives  k  ses 
ouvriers  qu'autant  qu'ils  sont  causes  par  sa  faute,  ou  sa  negligence. 
Partant,  lorsque  des  ouvriers  ont  it&  noy^s  par  la  rupture  d'une 
chauss^e  sur  laquelle  its  travaillaient,  les  dommages  qui  en  ont  r^- 
suite  ne  peuvent  Stre  recouvr^s  du  .patron,  en  Tabsence  de  preuve  de 
la  cause  qui  a  determine  Taccident  et  qui  demontre  faute  ou  ne- 
gligence de  sa  part. — Q.  B. — Mercier  &  Moriny  R  J.  Q.,  1  B.  R,  p.  86. 

17.  Le  demandeur,  employe  de  la  defenderesse,  en  s  en  allant  de 
sou  ouvrage,  s'est  refugie  pendant  un  orage  dans  une  bsLtisse  apparte- 
nant  k  la  defenderesse,  et,  pendant  qu'il  y  etait,  la  foudre  est  tombee 
sur  une  poudri^re  voisine,  aussi  appartenant  k  la  defenderesse,  qui 
n'etait,  ni  construite  suivant  les  prescriptions  de  la  loi,  ni  protegee  par 
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des  paratonnerres,  laquelle  a  fait  explosion  et  a  d6trait  en  partie  la 
b&tisse  oil  s'^iait  ref  agi^  le  demandeur,  infligeant  k  celui-ci  des  bles- 
sores  gravea  Jug4,  que  Tinobservation  des  prescriptions  de  la  loi 
dans  la  construction  de  la  poudri^re  ^tait  une  faute  et  une  n^^ligence 
qui  ont  rendu  la  defenderesse  responsable  du  dommage  que  Fexplosion 
d'icelle  a  caus6  au  demandeur.  Les  lois  concemant  les  poudri^res,  S. 
R.  Q.,  aj:t.  876,  par.  6,  et  art.  1011,  et  les  r^glements  fait  par  le  Lieu- 
tenant-Gouvemeur  en  Conseil  conform^ment  k  icelles,  s'appliquent 
aux  compagnies  mini^res.  —  C.  R.  —  Oa/ron  va,  Anglo-Canddian 
Abeatoa  Co.,  R  J.  Q.,  3  C.  S.,  p.  185. 

18.  Where  one  of  several  employees  charged  with  the  removal  of 
a  large  grindstone,  was  injured  in  the  performance  of  the  task,  and 
the  evidence  showed  that  the  accident  would  not  have  happened  if 
the  foreman  had  been  present  to  direct  the  operation  of  the  men,  the 
employer  is  responsible.  An  employer  is  bound  to  protect  his  em- 
ployees by  the  best  possible  means  and  even  to  some  extent  against 
their  own  imprudence.  De  Lorimier,  J. — Ibbotaon  vs.  Trevethrick, 
K  J.  Q.,  4  C.  S.,  p.  318. 

19.  Un  contremaitre  qui,  en  dirigeant  des  travaux,  fait  d6placer 
une  section  de  chaudi^re  et  la  fait  mettre  dans  un  endroit  trop  6troit, 
oil  il  y  avait  un  danger,  contre  lequel  il  devait  lui-mSme  se  prot6ger, 
n'a  pas  d'action  en  dommages  contre  ses  patrons  pour  des  blessures  k 
lui  caus6es  par  la  chute  d'une  barre  de  fonte  d'un  tas  qui,  suivant  lui, 
n'avait  pas  6t6  suffisamment  bloqu6,  mais  qui  d'apr^s  la  preuve,  a  pu 
Stre  d£rang6  par  lui-mSme  et  ses  hommes.  Pour  rendre  le  patron 
responsable,  il  faut  qu'il  y  ait  faute,  ou  du  moins  negligence,  fut-elle 
tr^-16g^re,  de  sa  part,  et  la  victime  ne  doit  pas  avoir  commis  elle- 
mSme  une  faute ;  s'il  y  a  faute  des  deux  parties,  il  reste  au  tribunal 
k  d^ider  si  la  responsabilit6  est  seulement  att^nu^e,  ou  si  elle  doit  Stre 
repouss^e  in  toto,  suivant  les  circonstances  ;  et  s'il  n'y  a  faute,  ni  d'un 
cdte  ni  de  lautre,  c'est  un  cas  fortuit.  Dans  Tesp^ce,  il  n'a  pas  6te 
prouv6  que  Taccident  ait  ^t^  caus6  par  aucune  faute  ou  negligence 
des  d^fendeurs. — ^RouTHiER,  J. — Carbonneau,  vs.  Laini,  R.  J.  Q.,  5  C. 
S.,  p.  343. 

20.  Le  contremaitre  des  d^fendeurs,  dans  le  but  de  faire  une 

reparation,  avait  laiss^e  une  courroie  pendante  et  detach^e  sur  un 

arbre  de  couche  au-dessus  d'un  passage  obscur  dans  la  manufacture 

des  defendeurs.     La  courroie  trainait  sur  le  plancher  de  ce  passage,  et 

le  fils  mineur  du  demandeur,  ayaoit  k  passer  par  \k,  dans  lexercise  de 
17 
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SC8  fonctions,  fut  saisi  par  la  courroie  et  tu6  instantan^ment.  La 
courroie  n'^tait  pas  entour^e  d'appareils  protectours,  au  d^sir  de  Tar- 
ticle  3024,  S.  R.  P.  Q.  Jugi  :  Que  les  d^fendeurs  6iaienfc  civilement 
responsable  de  la  mort  de  TenfaDt  du  demandeur. — Pagnuelo,  J. — 
TrerrMay  vs.  Davidson,  R,  J.  Q.,  5  C.  S.,  p.  405. 

21.  Le  mattre  n'est  pas  responsable  des  consequences  d'un  acci- 
dent arriv^  k  son  employ^,  qui  se  fait  ruer  par  un  cheval,  apparte- 
nant  au  maitre,  qu'il  conduit  au  cours  de  ses  devoirs,  si  ce  serviteur 
connait  bien  la  disposition  et  les  habitudes  de  I'animal  pour  Tayant 
souvent  men6.  et  dans  la  circonstance,  s'en  servait  volontairement  et 
librement  sans  y  6tre  aucunement  contraint. — C.  R. — Brousseau  vs. 
Bdanger,  K  J.  Q.,  6  C.  S.,  p.  75. — Andrews,  J. — R.  J.  Q.,  5  C.  S.,  p. 
298. 

22.  In  an  action  by  a  tutor,  on  behalf  of  a  minor,  the  minor,  being 
the  real  Plaintiff  and  a  party  in  the  suit,  within  the  meaning  of  article 
1232,  C.  C„  cannot  be  examined  as  a  witness  for  the  Plaintiff.  Where 
an  employer  requires  his  employees  to  use  a  machine,  which  is 
dangerous  in  its  then  condition,  and  i^he  employer  moreover  has  been 
warned  of  the  danger,  he  is  responsible  for  aji  accident  which  occurs 
to  the  employee  while  using  it,  in  obedience  to  instructions,  and 
without  any  negligence  on  his  part. —  Doherty,  J. —  Lefebvre  vs.  Mc- 
Donald, R.  J.  Q.,  6  C.  S.,  p.  321. 

23.  Une  corporation  municipale,  qui  fait  d^molir  le  mur  d'un 
Edifice  d^truit  par  un  incendie,  sur  le  motif  que  ce  mur  etait  devenu 
une  source  de  dangrer,  n  est  pas  responsable  de  la  mort  d*un  ouvrier 
employ^  k  la  demolition  et  qui  a  et6  tu^  par  la  chute  de  partie  de  ce 
mur,  caus6  par  la  violence  du  vent,  surtout  lorsque  Touvrier  avait 
abandonn6,  sans  permission  et  sans  n6cessit6,  un  ouvrage  qu'on  lui 
avait  donn6  dans  un  autre  endroit  des  travaux. — Tellier,  J. —  Blan- 
ch&tte  vs.  La  citi  de  Montreal,  R.  J.  Q.,  6  C.  S.,  p.  507. 

24  A  head  foreman,  conducting  the  construction  of  a  mill  for  his 
employers,  at  monthly  wages,  canm^t  be  held  responsible,  in  the  way 
in  which  a  contractor  might  be,  for  injuries  sustained  by  a  fellow, 
workman  from  the  bursting  of  an  emery-wheel  which  was  being 
placed  in  the  mill,  though  such  workman  was  hired  by,  and  received 
his  wages  from  him,  the  money  however,  and  necessary  materials, 
including  the  emery-wheel  in  question,  being  furnished  by  the 'mill- 
owners.     To  make  him  liable,  he  must  be  convicted  of  some  fault 
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personal  to  himself. —  C.  R. —  Morin  vs,  Nadeau,  R.  J.  Q.,  7  C.  S.,  p. 
219. 

25.  The  PlaintiiS*  alleged  that  her  husband,  a  member  of  the  Fire 
Brigade  of  the  ciifj  of  Montreal,  had  been  improperly  sent  to  a  tire, 
which  occurred  outside  the  city  limits,  on  which  occasion  he  lost  his 
life.  It  appeared  that  the  Montreal  Fire  Brigade  might  be  sent  to 
fires  outside  of  the  city,  by  authority  of  the  mayor  or  acting-mayor, 
but  such  authority  had  not  been  obtained  on  the  occasion  in  question. 
Hdd  : — ^The  PlaintifTs  husband  being  aware  that  firemen  were  some- 
times required  to  attend  fires  outside  of  the  city,  and  never  having 
objected  to  such  service,  there  was  no  breach  of  contract  in  sending 
him  to  a  fire  beyond  the  city  limits.  The  mayor  or  acting-mayor, 
having  authority  to  order  the  firemen  to  attend  a  fire  outside  of  the 
city,  the  fact  that  the  chief  of  the  Montreal  Fire  Brigade  acted,  in  this 
instance,  without  first  obtaining  the  permission  of  the  mayor  or  acting- 
mayor,  was  at  most  a  fault  towards  his  employer,  and  did  not  make 
the  city  responsible  for  the  mere  act  of  sendincr  the  firemen  beyond 
the  city  limits,  in  the  absence  of  any  evidence  of  fault  in  connection 
with  the  death  of  Plaintiff's  husband. —  Doherty,  J. —  Laf ranee  vs. 
The  City  of  Montreal,  R.  J.  Q.,  7  C.  S.,  p.  249. 

26.  Le  maltre  avait  d^fendu  k  ses  employes  de  nettoyer  une 
machine  excepts  k  TarrSt,  permettant  cependant  le  nettoyacfe  en  mou- 
vement  renvers^,  ce  qui  n'offrait  pas  le  mSme  danger.  Malgr6  cette 
defense,  un  employ^  qui  avait  re^u  Tordre  de  nettoyer  cette  machine, 
tenia  de  la  nettoyer  alors  qu'elle  ^tait  en  mouvement  direct  et  sans 
attendre  son  arrdt,  ce  qui  n  aurait  pris  qu'une  minute,  la  courroie  qui 
la  mettait  en  mouvement  ayant  6ti  d^tach^e. — Jtbgi  : — Que  le  maitre 
n'6tait  pas,  dans  ces  circonstances,  responsable  d'un  accident  arriv6  k 
Temploy^. —  Q.  B. —  Olobe  Woolen  Mills  Co,  <b  Poitras,  R  J.  Q.,  4  B. 
R,  p.  116.— Pagnuelo,  J.— R.  J.  Q.,  5  C.  S.,  p.  391. 

27.  L'intim6  travaillait  k  une  machine,  appel6e  bwzz-planer,  dans 
la  boutique  dn  d^fendeur.  Le  danger  qu  offrait  cette  machine,  c'est 
que  lorsque  le  morceau  de  bois  qu  on  voulait  faire  hhinchir  6tait 
moins  large  que  le  couteau  qui  servait  au  blanchissage,  Touvrier  ^tait 
expos^  k  se  faire  prendre  la  main  dans  le  couteau,  dont  une  partie  se 
trouvait  d^ouverfce.  Pour  parer  k  ce  danger,  Tintim^  avait  fix6  k  la 
table  ou  se  trouvait  cette  machine,  suivant  Fusage  de  la  plupart  des 
moulins,  une  planche  qui  couvrait  enti^rement  le  couteau.  Le  jour 
de  I'accident  cette  planche  se  trouvait  ^cart^e  mais  Tintim^  se  mit 
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ndanmoins  k  hlanchir  un  morceau  de  bois  et  se  fit  couper  quatre 
doigts  de  la  main  gauche. — Jugi  : — Que  I'intim^  avait  commis  une 
imprudence  en  travaillant  k  la  machine  en  question,  sans  que  la  plan- 
che  qui  servait  de  garde  fut  h,  sa  place,  et  qu'il  n  avait  pas  de  recours 
contre  I'appelant  h,  raison  de  Taccident  dont  il  avait  6t6  victime. —  Q. 
B. — Roberta  &  Dorion,  R  J.  Q.,  4  B.  R,  p.  117. — Pagnuelo,  J. — R  J. 
Q.,  5  C.  S.,  p.  411. 

28.  Where  two  stevedores  are  independently  eng^aged  in  loading 
the  same  steamer  and,  owing  to  the  negligence  of  the  employees  of 
the  one,  an  employee  of  the  other  is  injured,  the  former  stevedore  is 
liable  in  damages  for  such  injury.  The  failure  to  observe  a  precaution 
usually  taken  in  and  about  such  work  is  evidence  of  negligence. — 
GwYNNE,  J.  dissenting.  —  Supreme  Court.  —  Brown  &  Lederc,  22  S. 
G  R,  p.  63.— Q.  B.— R.  J.  Q.,  1  B.  R,  p.  234. 

29.  That  a  Railway  Company  is  liable  in  damages,  to  an  inex- 
perienced employee,  for  injuries  sustained  in  executing  the  orders  of 
a  train  conductor,  while  the  train  was  in  motion  and  without  warn- 
ing of  the  danger. — Lynch,  J. — Daudelin  vs.  CaTiadian  Pacific  Ry. 
Go,,  1  Rde  J.,  p.  105. 

MisoELLANEOUS. — 30.  Qu'une  corporation  municipale  est  respon- 
sable  des  dommages  qui  sont  caus^  par  les  representations  erron^es 
faites  par  son  prepos^,  k  une  personne  demandant  une  licence,  pour 
faire  un  commerce  lieencie,  dans  les  limites  de  la  municipality,  k  I'effet 
que  la  licence  octroy^e  dans  le  mois  de  mars  vaudra  pour  une  ann6e, 
tandis  que,  par  les  r^glements  en  force,  la  license  expire  le  ler  mai 
suivant  la  date  de  son  octroi,  et  que,  dans  ce  cas,  la  corporation  devra 
rembourser,  k  celui  qui  a  pris  la  license,  la  proportion  du  coiit  de 
licence  pour  le  temps  pour  lequel  il  n'en  a  pas  joui  et  ses  frais  d'ins- 
tallation,  pour  faire  le  commerce,  s'il  est  demontr^  que  cette  personne 
n'aurait  pas  pris  cette  licence  sans  les  representations  du  pr^pos^  de 
la  corporation.  —  C.  R  —  St-Michel  vs.  Citi  de  MontrMy  16  R.  L.,  p. 
605. 

31.  See  also  case  of  Montreal  Steeet  Ry.  Co.  <k  WHscam,  noted  in 
this  Supplement  at  article  1053,  under  the  heading  of  Street  Acci- 
dents, decision  number  45. 

32.  Contractors  are  not  employees  or  servants  within  the  mean- 
ing of  C.  C.  1054. — Brooks,  J. — Morin  vs.  Atlantic  and  North 
Western  Ry.,  12  L.  N.,  p.  89. 
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33.  Que  la  cit6  de  Montreal  est  responsable  des  dommages  resul- 
tant k  un  commert^nt  de  chevaux,  du  fait  que  le  gouvemement  am^- 
ricain,  agissant  sur  rinformation  que  Tofficier  de  sant6  de  la  cite  de 
Montr^l  aurait  constats  I'existenee  d'une  maladie  de  chevaux  conta- 
gieuse,  aurait  prohiW  Timportation  des  chevaux  canadiens  dans  les 
Etats-Unip.  lorsqu'il  est  constats  que  le  rapport  de  Tofficier  de  sant6 
de  la  cite  etait  errone. — C.  R — Kimhall  vs.  City  of  Montreal,  IS  R. 
L.,  p.  62. 

34.  The  Defendants,  a  firm  of  coal  merchaflts,  where  in  the  habit 
of  hiring  public  carters,  carrying  the  corporation  license,  for  the 
cartage  and  delivery  to  customers  of  their  coal,  such  carters  being 
paid  so  much  per  load  and  being  free  to  take  one  or  more  loads  as 
they  pleased.  It  appeared  that  one  of  these  carters,  while  carrying  a 
load  of  Defendants'  coal  to  a  customer,  had,  through  negligent  driving, 
inflicted  severe  bodily  injury  on  the  Plaintiff.  Hdd,  that  such  carter 
was  not  a  servant  of  the  Defendants,  or  one  for  whom  they  were 
responsible,  under  C.  C,  1054,  but  an  independant  contractor  in  the 
nature  of  a  private  carter. — Davidson,  J. — LoiseLe  vs.  3fitir,M.  L.  R., 
5  S.  C,  p.  155. 

35.  Qu'un  passager  qui,  d*une  maniere  h&tive,  est  rudement  mis 
hors  du  convoi  par  le  conducteur,  parce  qu'il  n'aurait  pas  pu,  de  suite, 
trouver  son  billet  de  passage,  qu*il  avait,  pour  Texhibor,  a  droit  k  des 
dommages  contre  le  propri6taire  du  chemin  de  fer  dont  le  conducteur 
est  Temploye. —  Mathieu,  J. —  Perravlt  vs.  Canadian  Pacific  Ry.,  20 
R  L.,  p.  321. 

36.  Qu'un  entrepreneur  est  responsable  du  Fait  qu'une  feuille  de 
tdle  mal  plac6e  sur  une  couverture,  oil  ses  ouvriers  6taient  k  travailler, 
auraient  6te  enlev6e  par  le  vent  et  serait  venue  frapper  un  pasmnt 
dans  la  rue  au-dessous.  Que  dans  ce  cas,  n6anmoins,  le  maitre  n'est 
re.<»ponsable  que  des  dommages  r6els  ct  directs. — Tellier,J. — ShackeU 
vs.  DrapeaUy  M.  L.  R,  5  S.  C,  p,  81  ;  33  L.  C.  J.,  p.  55. 

37.  Those  who  aid  and  abet,  or  take  part  in  the  hanging  and 
burning  of  a  person  in  ef&gy,  with  the  object  of  bringing  him  into 
contempt,  are  jointly  and  severally  liable  in  damages.  2.  The  father 
of  minor  children,  who,  although  aware  that  his  children  were 
planning  and  abetting  a  proceeding  of  the  above  nature,  did  not 
interfere  to  restrain  them,  but  actually  encouraged  them,  is  respon- 
sible for  their  acts. — Tait,  J. — Lortie  vs.  Claude,  R  J.  Q.,  2  C.  S.,  p. 
369. 
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38.  Where  a  person,  passing  along  a  public  street,  is  injured  by 
the  fall  of  a  heavy  object,  from  a  scaffolding  suspended  in  front  of  a 
building  on  which  Defendant's  employees  were  working,  it  is  to  be 
presumed,  in  the  absence  of  evidence  or  explanation  on  the  part  of 
Defendant  as  to  the  cause  of  the  accident,  that  the  thing  fell  by  rea- 
son of  negligence  on  the  part  of  his  employees.  In  order  to  be 
relieved  from  responsibility  it  is  for  Defendant  to  show  that  every 
precaution  had  been  taken  to  prevent  such  accident. — DoHERTY,  J. — 
Caron  vs.  Jamea,  R.  J.  Q.,  4  C.  S.,  p.  63. 

39.  A  father  is  responsible  for  the  act  of  his  minor  son,  unless 
he  establish  that  he  was  unable  to  prevent  it,  and  his  mere  absence 
from  the  locality,  at  the  time  of  the  commission  of  the  act,  is  not  suffi- 
cient for  that  purpose.  The  responsibility  of  the  parent  is  presumed, 
it  is  the  rule,  and  the  omis  is  on  him  to  show  such  circumstances, 
as  to  the  control  or  discipline  to  which  the  minor  may  have  been 
subjected,  as  might  make  of  the  particular  case  an  exception  to 
the  rule^  So,  in  the  present  case,  no  proof  having  been  given  on 
behalf  of  Defendant  to  show  what  training;  his  son  had  received,  and 
no  such  defence  having  been  set  up  by  his  leadings,  he  was  held  liable 
in  damages  for  injuries  caused  Plaintiff  by  being  run  down  on  the 
highway  by  such  son,  who  was  driving  at  the  time  a  vehicle  which  he 
had  hired  from  a  livery-stable  without  his  fathers  knowledge.  Pedes- 
trians have  a  perfect  right  to  walk,  either  on  the  roadway  or  on  the 
sidewalk,  and  it  is  the  business  of  drivers  of  vehicles  to  see  that  they 
avoid  them. — Andrews,  J. — Berthiaume  vs.  McCon^,  R  J.  Q.,  5  C.  S., 
p.  492. 

40.  Les  axlministrateurs  d'une  6cole  sont  responsables  civilemcnt 
de  la  maladie  contract^e  par  un  enfant  fr^quentant  cette  6cole,  par 
suite  de  Ibuverture,  par  Tinstituteur,  d'une  crois6e  pres  de  Tendroit 
oil  I'enfant  6tait  assis,  la  temperature  6tant  froide  et  Tinstitutcur 
ayant  refus6  de  fermer  la  crois^e  on  de  permettre  k  Tenfant  de  s  en 
Eloigner. — JettiS,  J. — Peterkin  vs.  School  Trustees  of  St  Henry,  R.  J. 
Q.,  7  C.  S.,  p.  117. 

41.  The  Plaintiff's  son,  aged  14  years,  while  swimming  in  a  public 
swimming  bath  of  the  city,  Defendant,  suddenly  sank  and  did  not  rise 
again  to  the  surface  The  guardian  of  the  bath,  when  notified,  did  not 
attempt  a  rescue  by  diving,  and  when  the  body  was  recovered  by  a 
grapnel,  some  20  or  30  minutes  afterwards,  life  was  extinct.  In  the 
opinion  of  the  Court,  there  was  no  evidence  to  sustain  the  theory  that. 
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by  diving  promptly,  the  guardian  might  have  saved  the  boy's  life,  the 
spot  where  he  disappeared  being  difficult  to  locate,  and  there  being  no 
proof  of  a  po8t  mortem  examination  establishing  the  cause  of  death. 
It  was  proved  that  the  boy  was  a  good  swimmer,  and  that  there  were 
floats  and  life  preservers  at  the  bath.  Held : — Under  the  circumstances^ 
there  was  no  evidence  of  negligence  on  the  part  of  the  Defendant. — 
Davidson,  J. — Leonard  vs.  City  of  Montreal,  R  J.  Q.,  7,  C.  S.,  p.  345» 

42.  Where  two  stevedores  are  independently  engaged  in  loading 
the  same  steamer  and,  owing  to  the  negligence  of  the  employees  of  the 
one,  an  employee  of  the  other  is  injured,  the  former  stevedore  is  liable 
in  damages  for  such  injury.  The  failure  to  observe  a  precaution 
usually  taken  in  and  about  such  work  is  evidence  of  negligence. — 
(QwYNNE,  J^  dissenting.) — Supreme  Court. — Brovni  <k  Lederc,  22  S. 
C.  R,  p.  53.— Q.  B.— R  J.  Q.,  1  B.  R  p.  234. 

■ 

43.  A  father  who  permits  his  minor  son  to  go  sliding  down  a 
street,  in  contravention  of  the  city  by-laws,  is  responsible  for  injuries 
inflicted  on  a  pedestrian  who  is  struck  by  the  boy*s  sled. — ^Tatt,  J. — 
O'NeU  vs,  Emerson,  R  J.  Q.,  6  C.  S.,  p.  307. 

10S5.  1.  The  Plaintiff  was  driving  along  the  highway,  after 
dark,  with  two  horses  led  by  a  halter,  the  end  of  which  he  held  around 
his  hands.  The  led  horses,  being  startled  by  the  barking  of  dogs, 
which  ran  out  from  a  farm  house,  jerked  the  rope  suddenly  and  the 
Plaintiff's  hands  were  seriously  injured.  Held,  that  a  dog,  although  a 
domestic  animal,  brings  his  owner  no  special  privileges  of  exemption 
and  the  Defendant,  being  guilty  of  negligence  in  allowing  his  dogs  to 
be  at  large  upon  a  public  road,  was  responsible,  under  C.  C.  1055,  for 
the  injury  to  Plaintiff. — Davidson,  J. — Vital  vs.  Titrault,  M.  L.  R,  4 
S.  C,  p.  204 ;  33  L.  C.  J.,  p.  20. 

The  decis'on  in  the  above  case  was  reversed  in  Review,  where  it 
was  held  as  follows : 

That  the  real  and  immediate  cause  of  the  accident  was,  not  the 
barking  of  Defendant's  dogs,  but  the  imprudent  manner  in  which  the 
Plaintiff  held  the  rope,  in  twisting  it  around  his  thumbs,  and,  if  it  had 
not  been  so  held,  no  accident  could  have  occurred.  That,  as  a  bad 
habit  existed  in  the  country  of  keeping  dogs,  which  flew  out  at  per- 
sons passing  by,  the  action  would  be  dismissed  without  costs. — C.  R 
—Vital  vs.  Tetravlt,  34  L.  C.  J.,  p.  26 ;  20  R  L.,  p.  159  ;  M.  L.  R,  6  S. 
C,  p.  501. 


4 


264  Consolidated  Supplement  No.  1. — Art  1066. 

2.  In  an  action  of  damages,  arising  out  of  a  collision  between  the 
Plaintiffs  two -wheeled  cart  and  the  Defendant's  omnibus,  where  ii 
appeared  to  the  Court  that,  notwithstanding  the  bad  condition  of  the 
thoroughfare  and  the  narrowness  of  the  space  in  which  the  vehicles 
had  to  pass,  a  coUison  might  have  been  avoided  by  the  exercise  of 
i^reater  care  on  the  part  of  Defendant's  driver  and,  at  all  events,  by 
stopping  the  Defendant's  omnibus,  when  the  difficulty  of  passing  was 
perceived,  it  was  held  that  the  Defendants  were  responsible  for  the 
damages  caused  by  the  collision  which  ensued. — C.  R. — Thibaudeau 
V8.  Montreal  City  Passenger  Ry.,  M.  L.  R ,  4  S.  C,  p.  400. 

3.  Que  le  propri6taire  d'un  mur,  qui  s'6croule,  par  suite  des  vices 
de  construction,  et  cause  des  dommages  au  voisin,  est  responsable  de 
ces  dommages. — Q.  B. — Evans  &  Lemieux,  17  R  L.,  p.  295  ;  M.  L.  R., 
5  Q.  B.,  p.  112. 

4.  The  owner  of  a  building  is  responsible  for  damages  caused  by 
the  falling  or  giving  way  of  a  portion  of  it,  where  the  accident  occurs, 
either  from  want  of  repairs,  or  from  a  defect  in  its  construction.  The 
obligation  of  the  lessor  is  similar  to  that  of  the  owner. — Tait,  J. — 
Simmons  vs.  Elliott,  M.  L.  R,  5  S.  C,  p.  182.— Q.  B,— 20  R  L.,  p.  666  ; 
84  L.  C.  J.  p.  836;  M.L.  R,  6  Q.  B.,  p.  368. 

5.  II  s'agissait  d'un  accident  caus6  k  une  voiture  par  un  coeval 
echapp6  dans  une  rue  publique,  oil  il  avait  6te,  par  son  maitre,  aban- 
donn6,  sans  entraves,  mais  la  preuve  fit  voir  que  le  demandeur  avait, 
lui  aussi,laiss6  son  cheval  sur  la  rue,  sans  Tentrave  et  que  celui-ci  tour- 
na  de  c6t6  et  obstrua  la  rue,  en  traverse  et  que  c'est  dans  cette  posi- 
tion qull  fut  frapp6  par  le  cheval  du  d^fendeur.  Action  debout^e  avec 
d^pens. — Champagne,  D.  M. — Beaucaire  vs.  Whelan,  13  L.  N.,  p.  13. 

6.  Que  le  pfere  qui  prfite,  a  son  fils  majeur,  un  cheval  non  vicieux, 
n  est  pas  responsable  des  accidents  que  le  fils  pent  occasionner  lui-raeme 
en  conduisant  ce  chevaL — De  Lorimier,  J. — Melangon  vs.  Leblanc,  19 
R  L.,  p.  326. 

7.  Que  la  prudence  la  plus  ordinaire,  ainsi  que  les  rfeglements 
munieipaux,  obligent  tous  ceux  qui  conduisent  des  voitures  k  moderer 
I'allure  de  leurs  chevaux  en  traversant  les  rues.  Qu'en  vertu  de  ce 
devoir,  une  personne  dont  la  voiture  et  le  cheval  sont  conduits  avec 
une  assez  grande  vitesse  et  qui  frappe  un  enfant  qui  traverse  la  rue, 
assez  gravement  pour  amener  la  mort  de  cet  enfant,  sera  responsable 
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au  p^re  de  ce  dernier  du  dommage  que  lui  en  resultera. — Mathieu,  J. 
KenTiedy  vs.  CourviMe,  ML  L.  R,  6  S.  C,  p.  308. 

8.  Que  le  propri^taire  d'un  chien  vicieux,  qu'il  tient  dans  sa  eour 
pour  prot^ger  sa  propri6te,  est  responsable  du  dommage  qu'il  cause 
en  mordant  une  personne  qui  entre  dans  sa  cour  pour  affaire. — C.  R. 
— Lapalme  vs.  EUioit,  34  L.  C.  J.,  p.  228. 

9.  Where  a  fire  destroyed  the  Defendant's  house,  leaving  one 
of  the  walls  standing  in  a  dangerous  condition,  and  the  Defendant, 
knowing  the  fact,  neglected  to  secure  or  support  the  wall  or  take  it 
down,  and,  some  days  after  the  fire,  it  was  blown  down  by  a  high 
wind  and  damaged  the  Plaintiff's  house.  Held,  affirming  the  judg- 
ments of  the  courts  below,  that  the  Defendant  could  not  shield  him- 
self under  the  plea  of  vis  major  and  was  liable  for  the  damages 
caused. — Supreme  Court. — Nordheimer  <&  Alexander,  19  S.  C.  R, 
p.  248.— Q.  B.— 33  L.  C.  J.,  p.  175 ;  20  R  L.,  p,  670 ;  M.  L.  R,  6  Q.  B., 
p.  402. 

10.  The  proprietor  of  a  house,  fronting  on  a  public  street,  is  res- 
ponsible for  accidents  to  the  public,  caused  by  snow  and  ice  falling 
from  the  roof,  whether  the  house  be  tenanted  or  not.  The  injury 
caused  by  such  a  snowfall,  being  in  the  nature  of  a  quasi-delit,  one 
co-proprietor  may  be  sued  alone  for  the  damage,  he  having  the  right 
to  call  in  his  co-proprietors,  if  so  disposed. — C.  R — Rancour  vs. 
Hunt,  R  J.  Q.,  1  C.  S.,  p.  74. 

11.  Le  maitre  qui  prete  soncheval  k  un  homme,  employ^  par  lui 
a  la  journee,  pour  les  affaires  de  ce  dernier,  nest  pas  responsable  d'un 
accident  arriv6  par  la  negligence  du  serviteur.  2.  Le  proprietaire 
d'un  cheval  non  vicieux  n  est  pas  responsable  d'un  accident  caus6  par 
ce  cheval,  qui  avait  6t6  effray6  par  un  6venement  iinpr^vu  et  de  force 
majeure. — C.  R — Grant  vs,  Dnrand,  R  J.  Q.,  5  C.  S.,  p.  179. 

12.  Lorsque  Taction  doit  etre  renvoy^e  pour  un  autre  motif  que 
rinsuffisance  de  la  preuve,  une  motion  par  le  demandeur  pour  Stre 
entendu  sur  le  serment  suppl6toire,  sera  rejet^e  comme  inutile.  Le 
maitre  n'est  pas  responsable  des  consequences  d'un  accident,  arriv6  k 
son  employe,  qui  se  fait  ruer  par  un  cheval  appartenant  au  maitre, 
qu'il  conduit  au  cours  de  ses  devoirs,  si  ce  sierviteur  connait  bien  la 
disposition  et  les  habitudes  de  Tanimal  pour  Tayant  souvent  men^,  et 
dans  la  circonstance,  s  en  servait  volontairement  et  librement,  sans  y 
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^tre  aucunement  contraint. — C.  R. — Brousseau  vs.  BovZanger,  R.  J. 
Q.,  6  C.  S.,  p.  75.— Andrews,  J.— R.  J.  Q.,  5  C.  S..  p.  298. 

13.  Pedestrians  have  a  perfect  right  to  walk  either  on  the  road- 
way or  on  the  sidewalk  and  it  is  the  business  of  drivers  of  vehicles 
to  see  that  they  avoid  them.  A  father  is  responsible  for  the  act  of 
his  minor  son,  unless  he  establish  that  he  was  unable  to  prevent  it, 
and  his  mere  absence  from  the  locality  at  the  time  of  the  commission 
of  the  act  is  not  sufficient  for  that  purpose.  The  responsibility  of 
the  parent  is  presumed,  it  is  the  rule,  and  the  onus  is  on  him  to  show 
such  circumstances,  as  to  the  control  and  dicicipline  to  which  the  minor 
may  have  been  subjected,  as  might  make  of  the  paj^ticular  case  an 
exception  to  the  rule.  So,  in  the  present  case,  no  proof  having  been 
given  on  behalf  of  Defendant  to  show  what  training  his  son  had 
received,  and  no  such  defence  having  been  set  up  by  his  pleadings, 
he  was  held  liable  in  damage^  for  injuries  caused  Plaintiff  by  being 
run  down  on  the  highway  by  such  son,  who  was  driving  at  the  time 
a  vehicle  which  he  had  hired  from  a  livery  stable  without  his 
father's  knowledge. — Andrews,  J. — Berthiaume  vs.  McCone,  R  J.  Q., 
5  C.  S.,  p.  492. 

14.  Un  mulct,  appartenant  au  d^fendeur,  s'^tait  6chapp^  du  clos 
oii  il  ^tait  enferm^  et  apr^s  avoir  subi  pendant  plusieurs  heures  les 
mauvais  traitements  d'enfants  du  voisinage,  s'6tait  refugi6  chez  le 
demandeur.  lA,  Tenfant  de  ce  dernier,  ayant  provoqu6  le  dit  animal 
et  tente  de  s'en  emparer  et  de  le  monter,  bien  qu'il  eut  6t^  averti  de 
ne  point  le  faire,  fut  gravement  bless**  par  Fanimal. —  Jv^d : —  (^infir- 
mant  le  jugement  de  la  cour  sup^rieure,  Archibald,  J.J — Que  le  d^fen- 
deur,  propri^taire  du  mulct  en  question,  n'6tait  pas  responsable  de 
Taccident  arriv6  k  Tenfant  du  demandeur. —  C.  R. —  Lacroix  vs. 
Jasmin,  R.  J.  Q.,  6  C.  S.,  p.  418. 

15.  Que  le  propri^taire  d'une  maison  incendi^e,  et  dont  Tun  des 
murs  endommag^s  et  qu*il  a  n6glig6  de  demolir,  s'ecroule,  qu.lque* 
jours  apres  Tincendie,  est  responsable  des  dommages  resultant  de  cet 
icroulement  au  propri6taire  voisin  et  causes  par  sa  negligence. — Q.  B. 
Nordheimer  &  Hutchison,  35  L.  C.  J.,  p.  138. 

10S6.  Decision  number  5,  noted  at  this  article,  was  confirmed 
in  appeal,  but  was  reversed  by  the  Supreme  Court,  where  it  was 
held  as  follows  : 

1.  In  an  action  of  damages,  brought  against  the  corporation  of  the 
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City  of  Montreal  by  Z.  L.  et  al.,  descendant  relations  of  L.,  who  was 
killed  driving  down  St.  Sulpiee  street,  which  was  alleged  to  have 
been,  at  the  time  of  the  accident,  in  a  bad  state  of  repair,  by  being 
thrown  from  the  sleigh,  on  which  he  was  seated,  against  the  wall  of  a 
building,  the  learned  judge  before  whom  the  case  was^  tried,  without 
a  jury,  granted  Z.  L.  et  dL  $1,000  damages,  on  the  ground  that  they 
were  entitled  to  that  sum  by  way  of  solatiuTn  for  the  bereavement 
suffered  on  account  of  the  premature  death  of  their  father.  Held, 
reversing  the  judgment  ol:  the  Court  of  Queen's  Bench,  that  the 
judgment  could  not  be  affirmed  on  the  ground  of  solcUium  and  as  the 
Respondents  had  not  fyled  a  cross-appeal  to  sustain  the  verdict,  on 
the  ground  that  there  was  sufficient  evidence  of  a  pecuniary  loss  for 
which  compensation  could  be  claimed  Z.  L.  et  ai's  action  must  be 
dismissed. —  Supreme  Court. —  City  of  Montreal  &  Labelle,  14  S.  C. 
R.,  p.  74L— Q.  B— 15  R.  L.,  p.  474. 

2.  Les  enfants,  dont  la  mere  a  6t6  tu6e  par  la  faute  d'un  tiers,  ont 
droit,  contre  le  biers,  k  des  dommages  comme  consolation. —  Mathieu, 
J. — Van^asse  vs.  Cit6  de  Montrial,  16  R.  L.,  p.  386 

3.  The  Plaintiff  sued  the  Defendant  in  damages  for  the  death  of 
her  husband,  who  was  killed  while  in  the  employ  of  the  Defendant, 
and  a  jury  awarded  her  $6,500.  The  Defendant  moved  lo.  For 
yiAfrmQui  Tion  obstante  veredicto.  2o.  Arrest  of  judgment.  3o.  For 
a  new  trial.  At  the  argument  on  the  motions,  it  was  urged  by  the 
Defendant,  for  the  first  time  in  the  case,  that,  according  to  C.  C.  1056, 
2261,  2262,  2267  and  2188,  the  Plaintiffs  right  of  action  was  prescrib- 
ed by  the  expiration  of  one  year  (C.  C  2262),  and  that,  as  Plaintiff's 
husband  died  more  than  one  year  after  the  accident  occurred  and  did 
not  bring  an  action,  ^e  present  action  must  be  dismissed.  The 
Plaintiff  replied  that  the  right  of  the  wife  to  damages  for  the  death 
of  her  husband  is  different  to  that  of  the  husband  for  damages 
suffered  through  injuries  to  himself.  That,  in  any  case,  the  hurt 
done  to  the  Plaintiff  was  without  malice  and  was  a  quasi-offence,  to 
which  the  prescription  of  two  years  would  apply.  That  the  point 
should  have  been  pleaded. — Held  : —  (Wurtele,  J.  dissenting).  That 
the  prescription  invoked  at  the  argument  not  having  been  pleaded, 
the  Court  would  not  take  it  into  account.  Held,  (^by  Davidson  & 
Wurtele,  J.  J.)  That  all  bodily  injuries,  whether  coming  from 
offences  or  qu»isi-offences,  are  g^overned  by  a  common  prescription  of 
one  year.  Held,  (hj  Davidson  &  Tachereau,  J.  J.)  That  the  right 
of  action  to  the  widow  arose  from  the  loss  occasioned  to  her  by  the 
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death  of  her  husband.  That  such  right,  while  grafted  on  an  old 
right,  represented  an  essentially  new  cause  of  action,  not  existing 
during  the  life-time  of  her  husband,  and  only  created  by  his  death. 
That  the  action  of  the  Plaintiff,  having  been  instituted  within  one 
year  from  the  death  of  her  husband,  no  prescription  had  been 
acquired  against  her.  That  only  one  right  of  action  exists  for  an 
injury  suffered  and  if,  in  the  present  case,  the  husband  had  brought 
an  action  or  recovered  damages  or  indemnity,  no  separate  or  further 
claim  could  have  been  urged  by  his  wife. —  C.  R. —  Robinson  &  Can- 
adian Pacific  Ry..  33  L.  C.  J.,  p.  145 ;  M.  L.  R.,  6  S.  C,  p.  225.— Q.  B. 
—  M.  L.  R,  6  Q.  B.,  p.  118  ;  19  R  L.,  p.  483.—  Reversed  in  Supreme 
Court.— 19  S.  C.  R,  p.  292  ;  15  L.  N.,  p.  70. 

The  decision  of  the  Court  of  Review  and  of  the  Court  of  Queens 
Bench  was  confirmed  by  the  Privy  Council,  which  held  as  follows : 

An  appeal  to  earlier  law  and  decisions,  for  the  purpose  of 
interpreting  the  provisions  of  a  statutory  code,  can  only  be  justified 
on  some  special  ground,  such  as  the  doubtful  import  or  previously 
acquired  technical  meaning  of  the  language  used  therein.  The  Civil 
Code  of  Lower  Canada  does  not  make  it  a  condition  precedent  to  the 
right  of  action  given,  by  article  1056,  to  the  widow  of  a  person  dying 
as  therein  mentioned,  that  the  deceased's  right  of  action  should  not 
have  been  extinguished  in  his  lifetime  by  prescription  under  para- 
graph 2,  of  article  2262.  The  death  is  the  foundation  of  the  right 
given  by  the  former  article,  which  is  governed  by  the  rule  of  prescrip- 
tion contained  therein  and  is  exempt  from  the  rule  of  prescription 
which  barred  the  claim  of  the  deceased. — Privy  Council. — Robinson 
<k  Canadian  Pacific  Ry, — L.  R.,(^1892j  Ap.  Ca^.,  p.  481 ;  15  L.  N.,  p.  259. 

4.  The  right  conferred  by  Lord  Campbells  Act,  adopted  by  the 
Consolidated  Statutes  of  Ontario,  cap.  135,  s.s.  2  &  3,  to  recover 
damages  in  respect  of  death  occasioned  by  wrongful  act,  neglect  or 
default,  is  restricted  to  the  actual  pecuniary  loss  sustained  by  the 
Plaintiff.  Where  the  widow  of  deceased  is  Plaintiff  and  her  husband 
had  made  provision  for  her  by  a  policy  on  his  own  life  in  her  favour, 
the  amount  of  such  policy  is  not  to  be  deducted  from  the  amount  of 
damages  previously  assessed,  irrespective  of  such  consideration.  She 
is  benefited  only  by  the  accelerated  receipt  of  the  amount  of  the 
policy  and  that  benefit,  being  represented  by  the  interest  of  the  money 
during  the  period  of  acceleration,  may  be  compensated  by  deducting 
future  premiums  from  the  estimated  future  earnings  of  the  deceased. 
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— Privy  Council  : — fOn  appeal  from  Ontario^. —  Orand  'J  rank  Ry, 
A  Jennings,  13  App.  Cas.,  p.  800. 

5.  Que  le  montant  de  rindemnit6  accord^  k  la  veuve  et  aux 
enfants  de  celui  qui  d^cMe,  en  consequence  d'un  qv/vii-cUlit,  doit  Sire 
partake  entre  eux  en  opposition  du  prdjudice  respectif  approuv6  par 
chacun. — WuRTELE,  J. — Hynea  vs.  Orand  Trunk  Ry.  Co.,  35  L.  C.  J., 
p.  31. 

10S7.  A  daughter-in-law  has  no  claim  for  maintenance  against 
a  father-in-law,  where  it  appears  that  the  latter  was  only  temporarily 
within  the  province  of  Quebec  when  served  with  the  writ  of  sum- 
mons, and  that,  by  the  law  of  his  domicile,  which  was  aho  the  place 
of  Plaintiff  s  marriage  to  his  son,  no  obligation  is  imposed  on  a  father- 
in-law  to  maintain  or  contribute  to  the  support  of  children-in-law. — 
DoHERTY,  J. — Barnes  vs.  Brown,  R  J.  Q.,  7  C.  S.,  p.  287. 

lOSO.  Qu'un  certain  terrain,  choisi  avec  Tintention  d'en  faire  un 
dmeti^re,  mais  qui  ne  fut  jamais  l^galement  6tabli,  ouvert  et  consacr^ 
comme  cimetifere,  ne  constitue  par  une  propri6t6  hors  du  commerce. — 
Q.  B.— Webster  &  Taylor,  33  L.  C.  J.,  p.  333. 

1062.  Decision  number  3,  noted  at  this  article,  f^Fergftf  vs.  Verge) 
was  confirmed  in  Appeal. — 19  H.  L.,  p,  468. 

106S.  1.  In  an  action  to  oblige  the  vendor  to  execute  a  deed  of 
sale  of  real  estate,  or  pay  damages,  where  the  vendor's  agent  wrote  to 
the  purchaser  as  follows ; — "  I  can  offer  you  the  house  at  S4,300  on 
"  the  following  terms :  Si  ,000  cash,  $1,000  in  about  two  years ;  balance 
**  $2,300,  mortgage  on  ground,  can  remain  as  long  as  buyer  requires  " 
— ^it  was  held  that  this  was  equivalent  to  the  clause  of  franc  et  quitte, 
with  the  exception  of  the  hypothec  mentioned  in  the  letter,  and  that 
the  vendor  promised  and  was  bound  to  sign  a  clear  title,  with  excep- 
tion only  of  the  $2,300,  and  he  not  having  executed  such  deed  and 
having  sold  the  property  to  a  third  party,  the  judgment  which  con- 
demned the  vendor  to  pay  $300  damages  was  confirmed. — Q.  B. — 
Oauthier  &  Ritchie,  M.  L.  R.,  4  Q.  B.,  p.  422. 

2.  Qu'une  compagnie  de  chemin  de  fer  qui,  moyennant  certaines 
considerations,  s'oblige  envers  un  particulier  k  construire  une  gare  sur 
un  terrain  d^sign^  et  qui  ne  la  construit  pas,  sera  condamnee  k  lui 
payer  des  dommages. — Q.  B. — Grand  Trunk  Ry.  &  Black,  17  R  L., 
p.  669. 
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3.  Que  la  personne  qui,  dans  un  acte  de  vente,  s'est  r6serv6e  la 
jouissance  d'un  partie  de  maison,  que  Tacheteur  doit  entretenir  et  a 
oblig6  ce  dernier  k  certaines  prestations  annuelles,  pent  obtenir  contre 
Tacheteur  une  condamnation  pecuniaire  pour  les  reparations  n6ces- 
saires  a  cette  maison,  qu'il  neglige  de  faire  et  en  dommage  pour  Tin- 
demniser  du  ref us  des  prestations  auxquelles  il  s'^tait  oblig^. — ^Q.  B. 
— Dufreane  &  Bergeron,  19  R  L.,  p.  293. 

4.  Que  le  consignataire  de  marchajidises  n'a  pas  droit  de  refuser 
de  les  recevoir  du  voiturier,  qui  s'est  oblig6  de  les  transporter  dans  un 
temps  determine  et  qui  ne  le  fait  pas,  mais  qu'il  n'a  qu'un  recours  en 
dommage. — Mathieu,  J. — BaiUy  vs.  Richelieu  &  Ontario  Navigation 
Co.,  20  R.  L,  p.  127- 

5.  Que  le  manufacturier,  qui  fait  un  contrat  avec  un  particulier, 
pour  lui  f oumir  certains  articles  dont  il  a  besoin,  a  droit  de  recouvrer 
de  ce  dernier,  qui  repudie  son  contrat,  des  dommages  Equivalents  k  la 
perte  qu'il  6prouve  dans  la  vente  des  effets  qu'il  avait  sp6cialement 
prepares  pour  remplir  ce  contrat. — C.  R — New  England  Paper  Co. 
vs.  Bertkiaumey  R  J.  Q.,  1  C.  S.,  p.  66. 

6.  Qu'un  donateur  ne  pent,  en  changeant  de  domicile,  augmenter 
les  obligations  du  donataire,  qui  est  tenu  de  lui  payer  une  rente,  et  de 
lui  fournir  certaines  prestations  personnelles  et  que  ce  donateur  perd 
son  droit  k  ces  prestations  si,  par  ce  changement  de  domicile,  il  met 
le  donataire  dans  TimpossibilitE  de  les  exEcuter  telles  qu'elles  Etaient 
entendues  lors  de  la  donation. — Mathieu,  J. — Roy  vs.  Sabourin,  R 
J.  Q.,  1  C.  S.,  p.  467. 

7.  Where  a  person  has  obtained  a  promise  of  sale  of  real  estate 
aud,  relying  on  that  promise,  has  resold  the  property,  he  is  entitled  to 
recover  from  the  vendor,  by  way  of  damages,  the  profit  he  would  have 
derived  from  the  re-sale,  if  the  vendor  refuses,  without  valid  grounds, 
to  execute  a  deed  of  sale  to  him. — Gill,  J. — Newman  vs.  Kennedy , 
R,  J.  Q.,  2  C.  S.,  p.  446. 

8.  Le  locataire  d*un  brevet  d'invention,  moyennant  une  prime 
sur  les  objets  brevet6s,  dont  il  s*oblige  k  fabriquer  un  nombre  mini- 
mum par  ann^e,  k  peine  de  r^siliation  du  terme  de  location,  doit  au 
locateur,  k  la  fin  de  Tann^e,  la  somme  qui  repr^sente  les  primes  sur  ce 
nombre  d'objets  lorsqu'ils  n'ont  pas  6t6  fabriquEs.  II  ne  pent  pas 
pr^tendre  que  Touverture  donn6e  a  la  condition  r&olutoire,  par  son 
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defaut  de  tenir  son  engagement,  le  d^gage  de  ioute  obligation,  cette  \ 

<;ondition  n'^tant  stipul6e  qu'en  faveur  du  locateur. — C.  R. — Beaudet 
V8.  Belanger,  R.  J.  Q.,  6  C.  S.,  p.  17. 

9.  En  vertu  de  Tarticle  1065  du  Code  Civil,  la  condition  r^solu- 
toire  tacite  est  toujours  sous-entendue  dans  les  eontrats  pour  le  cas 
oil  Tune  ou  Tautre  des  parties  ne  satisfait  pas  k  ses  obligations,  et,  k 
•cet  6gard,  rarticle  1184  du  Code  Napoleon  a  6t6  suivi  dans  notre 
legislation,  quoiqu^ins^r^'dans  une  autre  partie  du  Code.  (Rapports 
des  codificateurs  cit6s.)  2.  L'article  1536  du  Code  Civil,  qui  ^nonce 
un  principe  diff(6rent  dans  le  cas  de  vente  d'immeuble,  n'est  qu'une 
exception  k  la  r^gle.  3.  La  simple  promesse  de  yente  est  k  cet  6gard 
assujettie  aux  dispositions  de  Farticle  1065,  et  non  k  celles  de  Tarticle 
1536. — ^Taschereau,  J. —  Valiquette  vs.  ArcJiambauLt,  R.  J.  Q.,  7  C. 
S.,  p.  51. 

1067.  1.  Que  Tacheteur  d'un  immeuble,  qui  promet  payer  partie 
du  prix,  aussitAt  qu'il  aura  obtenu  d<^s  lettres  patentes  pour  les  droits 
de  la  couronne  aux  mines  d'or  et  d  argent,  sur  le  terrain  vendu,  n  est 
pas  tenu  de  payer  cette  balance  du  prix  apr^  la  simple  mise  en  de- 
meure,  par  acte  notari6,  de  la  part  du  vendeur,  de  prendre  ses  lettres 
patentes  et  de  payer  le  prix — Q.  B. — Bartley  &  Breakty,  19  R.  L., 
p.  556. 

2.  A  landlord  may  be  put  en  demeure  to  repair  the  premises  lea- 
sed, by  a  verbal  notice,  even  when  there  is  a  written  lease,  provided 
that  the  notice  can  be  legally  proved,  either  by  a  commencement  of 
proof  by  writing  or  by  aveu. — Champagne,  D.  M. — Decary  vs.  Ld- 
_pu/r,  13  L  N.,  p.  314. 

S.^Que  lorsqu'un  protSt  est  indispensable  et  que  celui  qui  proteste 
a  raison  de  protester,  le  demandear  a  un  action  en  recouvrement  des 
frais  de  protSt. — ^Champagne,  D.  M. — LaZumUre  vs.  Roy,  13  L.  N., 
p.  322. 

4.  Que  la  preuve  testimoniale  d'un  cong^  de  deloger  verbal,  ne  peut 
valoir  pour  mettre  fin  k  la  tacite  reconduction  d'un  bail — Q.  B. — 
Ldcroix  <&  Fauteiix,  21  R  L.,  p.  19. 

5.  Que  le  d^faut  de  la  demande  par  6crit,  exig^e  par  Tarticle  1067 
C.  C.  pour  la  mise  en  demeure,  lorsqu'un  contrat  est  par  6crit,  n'affecte 
pas  Texistence  m6me  du  droit  de  la  partie,  mais  ne  se  rapporte  qu'au 


« 

272  Consolidated  Supplemerd  No.  1. — Art.  1068. 

mode  de  prouver  la  mise  en  demeure,  et  qu'une  mise  en  demeure  ver- 
bale  est  suffisante,  si  elle  est  l^galement  prouv^e,  quoique  le  contrat 
soit  par  icrit.  (This  case  was  wrongly  noted  in  vol.  1  at  article  1069.) 
— C.  R — Belanger  vs.  Paxton,  14  R.  L.,  p.  526. 

6.  That  verbal  notifications,  made  to  a  seccion-maa  in  charge  of 
the  ditches  and  fences,  on  a  particular  part  of  a  line  of  railway,  is  not 
a  sufficient  raise  en  demeure  of  the  Company,  when  the  claim  involved 
the  cleaning  and  maintaining  of  the  Company's  railway  ditch. — 
Taschereau,  J. — OuUbavZt  vs.  The  Canadian  Pacific  Ry.  Co.,  21  R. 
L,  p.  215. 

7.  That  where  a  lease  in  writing  is  continued  by  tacit  reconduc- 
tion, the  notice  necessary  to  terminate  it  must  be  in  writing. — Q.  B. 
Lacroix  <t  Faateux,  M.  L  R.,  7  Q.  B.,  p.  40. 

• 

8  Que  lorsqu'un  billet  est  payable  au  domicile  du  cr6ancier  et, 
qu'apr^  T^ch^nce,  le  cr^ancier  ne  soit  pas  en  position  de  recevoir 
le  paiement  qui  lui  est  offert,  paree  qu'il  aurait  d6pose  ce  billet  ail- 
leurs,  il  devient  ensuite  payc^ble  g6n6ralement,  et  que  si  ce  cr^ancier 
on  poursuit  ensuite  le  montant  eh  justice,  sans  en  avoir  fait  la  demande 
au  d^biteur,  il  paiera  les  frais  de  poursuite,  si  ce  d^biteur  depose  le 
montant  en  cour,  sans  frais. — Q.  B. — Lessard  &  Oenest,  35  L.  C.  J.,  p. 
20. 

9.  Le  cr6ancier,  qui  a  omis  de  r6clamer  des  int^rets  sur  une 
somme  poursuivie  par  lui,  pent  demander  le  paiement  de  ces  interets 
par  une  action  distincte,  lorsque  le  d^biteur  a  refus6  de  les  payer  en 
mSme  temps  qu'il  acquittait  le  capital.  La  mise  en  demeure  de  payer 
le  capital  suffit  pour  mettre  le  d6biteur  en  demeure  de  payer  les  inte- 
rets de  ce  capital ;  peurtant,  le  d6fendeur  condamn6  k  payer  le  capital, 
ne  pent  se  dispenser  de  payer  les  interets  sur  ce  capital,  pour  le  motif 
que  le  demandeur  n'a  pas  conclu  k  ce  que  le  d6fendeur  fut  condamn6 
k  les  payer. — Jette,  J. — PovZin  vs.  Land  and  Loan  Co.,  R  J.  Q.,  7 
C.  S ,  p.  363. 

1008.  T.,  being  arrested  under  a  capias,  gave  the  bail  ("Feb.  18, 
1888^  required  by  C.  P.  C.  828  for  his  provisional  discharge.  The 
sureties,  by  consent,  deposited  $200  with  the  prothonotary  in  place  of 
a  bond,  the  terms  of  the  written  consent  being :  "  Les  parties  con- 

"  sentent  et  acceptent  le  dip6t pour  payer  le  montant  dujuge- 

"  Toeat  d  intervenir  sur  la  demande  en  capital,  inters  et  frais,  s'U  ne 
**  donne  pas  cautions,  au  ddsir  de  Varticle  824  ou  825  C.  P.  C,  le  ler 
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^  7na/r»  1888/'  The  contestation  of  the  capias  was  dismissed,  Feb.  22 
^andf  on  Mareh  5,  T.  gave  notice  that  he  would  put  in  bail  under 
^urticle  824  or  825  and  bail  was  given,  under  the  latter  article,  by 
permission  of  the  Court,  the  rights  of  the  parties  being  reserved.  The 
Plaintiff  then  attached  the  deposit,  in  the  hands  of  the  prothonotary, 
for  tho  costs  in  the  contestation  of  the  capias.  On  an  intervention 
by  the  sureties,  eax^h  claiming  half  of  the  deposit,  it  was  Iield  that  the 
date  (1st  March)  mentioned  in  the  contract,  applied  only  to  bail 
>uuder  C.  C.  P.  824,  which  must  be  given  within  eight  days  from  the 
•day  fixed  for  the  return  of  the  writ,  and  that,  T.  having  the  right  to 
put  in  bail  under  C.  C.  P.  825,  at  any  time  before  judgment,  the  case 
did  not  come  within  the  terms  of  C.  C.  1068  nor  C.  C.  1069,  which 
applies  to  contracts  of  a  commercial  nature  only.  The  intervention  of 
the  sureties  was  therefore  maintained. — ^C.  R. — Bourassa  V8,  Thibcbu- 
deau,  M.  L.  R.,  5  S.  C,  p.  439. 

1060.  1.  Que  le  demandeur  n'ayant  pas  fait  preuve  du  jour  oil 
il  a  fait  demande  r6guliere  du  paiement  des  billets,  ne  doit  obtenir 
rint^ret  sur  ses  billets  k  demande  que  du  jour  de  la  signification  de 
Taction,  qui  est  la  premiere  mise  en  demeure  r^guli^re  et  legale  qui 
soit  an  dossier. —  Globensky,  J. —  Cleroux  vs.  Pigeon,  32  L.  C.  J.,  p. 
236. 

2.  Que  lorsqu'un  vendeur  n'est  pas  prSt  k  livrer  la  chose  vendue, 
dans  le  d^lai  convenu,  Tacheteur  ne  pent  prendre  avantage  de  ce 
d6faut  qu'apr^  avoir  fait  des  offres  r^elles  du  prix  de  vente. — 
Mathieu,  J, — D€8h)e  vs.  Frddette,  M.  L.  R,  5  S.  C,  p.  48  ;  17  R.  L,  p. 
438. 

3.  Qu'une  carte  postale,  adress6e  k  un  commer9ant,  annon9ant 
qu'on  a  une  certaine  quantite  de  marchandises  k  vendre,  k  un  prix 
d^sip^n^,  est  une  offre  de  vendre,  qui,  si  elle  est  accept6e  de  suite,  rend 
le  contrat  de  vente  parfait.  Que  le  refus  de  livrer  la  marchandise 
vendue,  sous  les  circonstances  ci-dessus,  donne  k  lacheteur  une  action 
en  dommage  contre  son  vendeur  pour  les  profits  qu'il  a  manqu6  de 
faire  et  qu'il  n'est  pas  n^cessaire  pour  Tacheteur  de  mettre  le  vendeur 
en  demeure  d  ex6cuter  son  contrat,  ou  de  lui  faire  des  offres  r^elles, 
avant  d'intenter  Taction  en  dommage. —  Mathieu.  J. —  PuUer  vs, 
Moreau,  M.  L.  R.,  5  S.  C,  p.  121. 

4.  Qu'un  commerfant,  qui  fait  un  march6  avec  un  propridtaire, 
pour  que  ce  dernier  lui  livre  une  certaine  quantity  de  bois,  dans  un 

18 
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d61ai  d^termin^,  ne  pourra  faire  couper  ce  bois  par  un  autre  et  recla- 
mer  des  dominates  de  ce  propri^taire,  s'il  ne  I'a  pas  mis  ea  demeure 
d'ex^cuter  son  contrat. — Q.  B. — Prouty  <k  Stone,  18  R.  L.,  p.  284. 

1070.  1.  Where  the  Defendants,  by  the  terms  of  the  deed  of  sale 
of  a  strip  of  land  to  them  by  the  Plaintiff,  undertook  to  construct  two 
crossings,  with  gates  and  fastenings,  to  enable  the  vendors  to  cross  the 
railway,  but  no  time  was  stipulated  within  which  such  crossings  were 
to  be  constructed,  it  was  held  that  no  damages  could  be  claimed  for 
inexecution  of  the  obligation,  until  the  Defendants  had  been  put  in 
default  to  make  the  crossings  and,  in  the  present  case,  no  damages 
after  the  Defendants  having  been  put  in  default  having  been  proved, 
the  action  was  dismissed. — Johnson,  J. — Crevier  vs.  Ontario  and 
Quebec  Ry,,  M.  L.  R,  4  S.  C,  p.  428. 

2.  The  Appellant,  on  the  28th  July,  by  a  writing,  offered  certain 
property  to  the  Respondent  for  $50,000,  $8,000  of  which  was  to  be 
paid  in  cash  on  passing  deed — "this  offer  shall  remain  open  to  the  10th 
AugQst  next."  The  Respondent  sent  a  letter  to  the  Appellant,  on  the 
10th  August,  stating  that  he  accepted,  but  did  not  make  any  tender, 
or  put  tiie  Appellant  en  demeure  to  pass  a  deed.  Held,  that  it  was 
the  duty  of  the  Respondent  to  put  the  Appellant  en  demeure  to  pass 
a  deed,  on  or  before  the  10th  August,  and  to  tender  the  $8,000  and, 
this  not  having  been  done,  the  offer  or  promise  of  sale  became 
ineffective  by  lapse  of  time. — Q.  B. — Munro  &  DufresTie,  M.  L.  R.,  4 
Q.  B.,  p.  176. 

3.  The  Plaintiff  agreed,  in  writing,  to  purchase  a  certain  property 
for  $ll,000,of  which $3,000  wasan  existing  mortgage,which  heassuine<l ; 
and  of  the  balance,  $6,000  to  be  paid  on  passing  the  deed,  which  was 
to  he  done  in  ten  days  time,  and  $2,000  within  two  months  from  the 
date  of  the  writing.  This  was  accepted  and  ratified  by  the  vendor, 
but  the  deed  was  not  executed.  The  Plaintiff,  nearly  five  months  after- 
wards, made  a  notarial  tender  of  the  $8,000  and  also  of  $2,000,  less 
interest  accrued  on  the  mortgage,  and  called  upon  the  vendor  to 
execute  a  deed  in  accordance  with  the  writing,  and  he  afterwards 
brought  an  action  to  compel  the  vendor  to  execute  a  deed,  but  without 
making  any  deposit  with  the  prothonotary.  Held,  that,  in  order  to 
put  the  vendor  legally  in  default,  the  Plaintiff  should  have  tendered 
the  $6,000  within  ten  days  from  the  date  of  the  writing  and  that  the 
tender  subsequently  was  too  late.  Further,  that  the  Plaintiff  should 
have  renewed  the  tender  by  his  action  and  brought  the  money  into 
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Court. — Tait.  J. — Foster  vs.  Fraser,  M.  L.  R,  4  S.  C,  p.  436. — Q.  B. — 
19  R.  L.,  p.  392 ;  M.  L.  R,  6  Q.  B.,  p.  405. 

4.  Where  a  contract  of  hire  of  grain  bags,  for  a  voyage,  did  not 
fix  the  time  when  the  bags  should  be  returned,  but  stipulated  only 
that  bags  not  returned,  should  be  paid  for  at  a  fised  rate,  the  lender 
is  bound  to  put  the  party  hiring  the  bags  in  default  to  return  them 
before  he  can  sue  for  the  price,  and  a  tender  of  the  bags  is  a  good 
defence  to  the  action. — Davidson,  J. — American  Bag  Loaning  Co.  vs, 
SteidZeman,  M.  L.  R,  5  S.  C,  p.  398. 

5.  The  Plaintiff,  principal  lessee,  was  condemned,  in  an  custion 
brought  against  her  by  her  sub-tenant,  to  pay  damages  caused  to  the 
latter  by  the  choking  of  a  water  pipe  which  carried  rain  from  the 
roof.  She  had  not  called  her  lessor  into  the  case  to  defend  her.  By 
the  terms  of  the  lease  the  Plaintiff  W6ia  bound  to  make  all  repairs, 
except  those  to  the  roof  She  had  been  in  possession  fifteen  months, 
and  during  this  time  had  never  called  upon  her  lessor  to  make  any 
repairs.  Held :  That,  under  the  terms  of  the  lease  to  ter,  the  Plain- 
tiff W8L8  herself  responsible  for  the  good  condition  and  maintenance 
of  the  water  pipe.  2.  That,  even  if  the  principal  lessor  were  under 
an  obligation  to  put  a  grating  on  the  pipe,  the  Plaintiff,  who  had 
accepted  the  premises  as  they  were,  was  bound  to  notify  her,  and  put 
her  in  default  to  do  so. — C.  R — Holland  vs.  De  Oaspi,  M.  L.  R.,  7  S. 
C,  p.  440. 

6.  The  Plaintiff  alleged  that  Defendant  authorized  him  in  writ- 
ing to  purchase  for  her  certain  real  property,  for  $2,700,  and  agreed 
that,  if  he  could  obtain  it  for  less  than  $2,700  the  difference  should 
belong  to  him  as  commission.  Plaintiff  sued  for  $200,  alleging  that 
he  had  purchased  the  property  for  $2,500.  Hdd  :  Before  Plaintiff 
should  recover  the  sum  claimed,  he  was  bound  to  prove  that  he  had 
effectively  purchased  the  property  in  question  at  the  price  of  $2,500 
and  ha^  put  Defendant  en  demeure  to  accept  a  validly  executed  title 
to  the  same. — DoHERTY,  J. — Globensky  vs.  Morissette,  R  J.  Q.,  4  C.  S., 
p.  386. 

7.  Que  lorsqu'un  billet  est  payable  au  domicile  du  cr^ancier,  et 
qu'apr^  T^ch^nce  le  cr^ancier  ne  soit  pas  en  position  de  rccevoir  le 
paiement  qui  lui  est  offert,  parce  qu'il  aurait  d^pos6  ce  billet  ailleurs, 
il  devient  ensuite  payable  gen6ralement,  et  que  si  ce  cr^ancier  en 
poursuit  ensuite  le  montant  en  justice,  sans  en  avoir  fait  la  demande 
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au  d^biteur,  il  paiera  les  frais  de  poursuite,  si  oe  d^biteur  depose  le 
montant  en  cour,  sans  frais. — Q.  B. — Leward  A  Oenest,  36  L.  C.  J.,  p. 
20. 

8.  By  a  deed  between  C,  a  proprietor,  and  0.,  a  Railway  Com- 
pany, of  a  piece  of  land  for  the  purpose  of  the  railway,  it  was  stipul- 
ated, inter  alia,  that  0.  should  provide  two  crossings  for  the  use  of  C, 
but  no  time  was  specified  within  which  the  work  should  be  done.  On 
21st  of  July  1887,  C.  brought  an  action  against  O.  for  S400  damages 
for  neglect  to  make  the  crossing  and  alleging  a  protest  on  7th  of  June 
previous',  requiring  O.  to  make  the  crossing.  O.  pleaded  they  were 
not  put  in  default,  and  that  C.  had  suffered  no  damages.  Evidence 
showed  that  one  crossing  had  been  made  before  date  of  action,  the 
other  commenced  as  soon  as  the  protest  was  served,  and  said  crossing 
completed  about  the  6th  of  July.  Held  :  That  no  damages  could 
accrue  under  the  law  until  the  Railway  Company  was  put  in  default. 
That  as  no  damages  were  proved  to  have  been  suffered  after  the  pro- 
test, Plaintiff's  action  must  be  dismissed. — Johnson,  J. — Crexner  vs. 
The  Ontario  &  QiLebec  Ry,  Co.,  35  L.  C.  J.,  p.  68. 

9.  Que  lorsqu'une  partie  qui  a  un  contrat  admet  qu'elle  n'a  pu 
lex^cuter, son  admission  rend  inutile  la  mise  en  demeure  pr^alable  k 
la  reclamation  en  dommage. — Loranqer,  J. — Lavgevin  vs.  PerravM, 
35  L  C.  J.,  p.  121. 

10.  The  Plaintiff,  being  the  creditor  of  Defendants,  agreed  to 
accept  a  composition  of  26  cents  on  the  $,  payable  in  cash.  The 
amount  of  the  composition  not  being  paid,  the  Plaintiff  sued  for  the 
amount  of  the  original  debt  The  Defendant  tendered  with  his  plea 
the  amount  of  the  composition,  with  costs  of  an  action  for  that  sum 
and  prayed  for  the  dismissal  of  the  action  for  the  surplus,  with  costs. 
Held :  The  composition  being  payable  in  cash,  the  Defendant  was 
bound  to  put  Plaintiff  in  default  to  receive  the  same,  and  not  having 
done  so  before  the  institution  of  the  tuition,  was  not  entitled  to  ask 
by  his  plea  that  the  action  be  dismissed  with  costs  as  to  the  surplus 
of  the  demand,  and  he  was  ordered  to  pay  the  costs  of  the  contesta- 
tioa — ^Tait,  J. —  Lefebvre  vs.  Brown,  R.  J.  Q.,  6  C.  S.,  p.  316. 

IflTl.  1.  Que  celui  qui  donne  k  Tentreprise  une  b&tisse,  qui  doit 
lui  §tre  livr^e,  par  Ventrepreneur,  k  date  fixe,  pour  exercer  une  indus- 
trie,  n'a  pas  de  recours  en  dommage  contre  Tentrepreneur  qui  ne  livre 
pas  la  b&tisse  au  teuips  fix6,  lorsque  le  proprietaire  a  en  mains  une 
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somme  suffisante  pour  faire  finir  lee  travaux. — Q.  B. — Benoit  &  Long, 
17  R  L.,  p.  50. 

2.  Que  le  voiturier  est  tenu  de  remettre  au  voyageur  la  valise 
que  ce  dernier  lui  a  confix,  et  de  prouver  que,  si  cette  livraison  est 
impossible,  ce  n'est  pas  sa  faute,  et  que,  s'il  pretend  que  sa  valise  a 
disparu  par  cas  fortuit,  il  droit  prouver  le  eas  fortuit — Paqnublo,  J. 
— Pelland  vs.  Canadian  Pacific  Ry,  Co.,  35  L.  C.  J.,  p.  42. 

3.  See  also  case  of  Boiainenv,  &  Ciire  etc.  de  Ste.  Cun^govde, 
noted  in  this  Supplement  at  article  1149. 

1078.  Que  les  dommages  r^lam^s  par  un  locataire,  qui  pr6ftre 
mettre  fin  au  bail  que  d'attendre  que  les  premisses  loupes  et  qui 
auraient  d&  luiStre  livr^es  k  une  date  fixe,  soient  terminus,  ne  doivent 
pas  Stre  calcules  d'apres  les  profits  speculatifs  et  plus  ou  moins  pro- 
bl6matiques  qu'il  aurait  pu  faire  en  exploitant  les  lieux  lou6s  pendant 
la  dur6  du  bail,  ou  pendant  aucune  p^riode  d^termin^e  du  bail,  mais 
qu'ils  doivent  Stre  bas^s  sur  la  perte  de  temps  que  le  locataire  a  eu  ^ 
subir  pendant  le  temps  qu'il  a  6t^  priv6  des  premisses  et  en  lui  allou- 
ant  une  juste  compensation  pour  cette  perte  de  temps. — Q.  B. — Evans 
A  Moore,  16  R.  L  p.  668. 

1074.  1.  Que  des  dommages  causes  k  une  personne,  par  la  peur, 
ne  peuvent  6tre  recouvres  de  celui  qui  a  6t6  la  cause  de  cette  peur,  si 
la  peraonne  effrayee  n'a  6t6  en  aucune  manifere  frapp6e. — C.  R — Rock 
V8.  Denis.  16  R  L,  p.  669 ;  M.  L.  R,  4  S.  C,  p.  356. —  Davidson,  J. — 
M.  L.  R ,  4  S.  a,  p.  134. 

2.  The  seller  of  seed,  who  delivers  a  different  kind,  which,  being 
sown,  does  not  come  to  maturity,  is  liable  in  damages  for  the  value  of 
the  crop  which  the  seed  sold  was  intended  to  yield. —  Andrews,  J. — 
CdU  V8,  Laroche,  16  Q.  L.  R.^  p.  15. 

3.  Que  le  manufacturier,  k  qui  une  pratique  renvoie  des  mar- 
chandises,  comme  6tant  de  mauvaise  quality,  et  qui  les  re9oit,  sans 
protestation,  est  tenu  de  rembourser  k  cette  pratique  les  frais  de 
transport  de  cea  marchandises. — Tellier,  J. — Severn  vs.  Damphousse, 
20  R  L.,  p.  134. 

4.  Qu'un  patron  engag^  par  contrat,  avec  le  propri^taire  d'une 
fromagerie,  k  ne  pas  porter  le  lait  de  ses  vaches  ailleurs,  qui  viole  ce 
trait6  en  le  portant  k  une  nouvelle  f abrique  6tablie  plus  k  proximity, 
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et  qui  perraet  k  d'autres  patrons,  signataires  du  mSme  traits,  de  passer 
sur  sa  propri6t6  pour  faciliter  le  transport  de  leur  lait  k  telle  autre 
fabrique,  est  r6put4  agir  de  mauvaise  foi,  et  responsable  en  dommages- 
int^rSts  ;  2.  Que  telle  responsabilit^  comprend,  non-seulement  les 
pertes  de  gain  sur  la  fabrication  de  son  propre  lait,  mais  aussi  les 
pertes  occasionn^es  au  propri^taire  par  le  fait  des  autres  patrons, 
ainsi  induits  par  Texemple  ou  les  a.ctes  du  d^fendeur  a  porter  leur 
lait  k  telle  autre  fabrique. — Loranger,  J. — ProUlx  vs.  Rivard,  1  R. 
de  J.,  p,  174. 

1076.  Where  it  is  stipulated,  in  a  contract  for  work  on  buildings, 
that  a  certain  sum  per  day  shall  be  paid  for  any  delay  in  the  com- 
pletion of  the  work  caused  by  the  negligence  of  the  party  undertaking 
it,  the  amount  to  be  determined  by  the  architect  superintending  the 
construction — ^the  creditor  is  entitled  to  the  sum  so  determined. — 
Lynch,  J. — Kneen  vs.  MMs,  M.  L.  R.,  7  S.  C,  p.  352. 

1077.  1.  Que  le  voiturier  qui  transporte  par  eau  une  certaine 
quantity  de  bois  de  sciage,  a  droit  de  retenir  le  bois  transports  jusqu'au 
paiement  du  fret  (art.  1679  C.  C)  et  de  pratiquer  sur  ce  bois,  apr^ 
qu'il  la  d6barqu6  sur  le  quai,  une  saisie  conservatoire,  pour  assurer 
son  privilege.  Que  si,  dans  le  but  de  faire  ces  procedures,  il  retarde 
son  depart,  il  n'a  pas  d'autre  recours  en  dommages  contre  le  dSbiteur 
que  les  intSrets  sur  le  prix  du  fret,  conformement  a  larticle  1077  C. 
C. — Mathieu,  J. —  Varieur  vs.  Rascony^  17  R.  L.,  p.  105 ;  M.  L.  R,  5 
S.  a,  p.  123. 

2.  Que  le  demandeur,  n'ayant  pas  fait  preuve  du  iour  oh  il  a  fait 
demande  rSguliere  du  paiement  des  billets,  ne  doit  obtenir  TintSret  sur 
ses  billets  a  demande  que  du  jour  de  la  signification  de  Taction,  qui 
esb  la  premiere  mise  en  demeure  rSguli&re  et  legale  qui  soitau  dossier. 
— Globensky,  J. — Cleroux  vs.  Pigeon,  32  L.  C.  J.,  p.  236. 

3.  An  agreement  stipulated  that  all  the  aiccounts  relating  to  the 
contract  between  the  commissioners  and  the  contractors  must  be 
sabmitted  to  and  adjusted  by  the  engineers,  and  their  certificate, 
fixing  the  balance  due  to  the  contractors  on  the  completion  of  the  work, 
should  be  conclusive  and  binding  on  both  parties  without  any  appeal. 
Semhle :  That  the  interest  on  the  sum  awarded  by  such  certificate  will 
run,  not  from  the  date  of  the  certificate,  but  from  the  date  of  the 
completion  of  the  contract. — Q.  B. — Quebec  Harbor  Gorn/missioners  & 
Peters,  16  Q.  L.  R,  p.  129— Caron.  J.— 15  Q.  L.  R.,p.  277. 
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The  decision  in  the  above  case  was  modified  by  the  Supreme 
Court  which  held  as  follows  : 

In  a  bulk  sum  contract  for  various  works  and  materials  execut- 
ed, performed  and  furnished  on  the  Quebec  Harbour  Works,  the 
contractors  were  allowed,  by  the  final  certificate  of  the  engineers, 
a  balance  of  $52,011.  The  contract  contained  the  ordinary  powers 
given  in  such  contracts  to  the  engineers  to  determine  all  points  in 
dispute  by  their  final  certificate.  The  work  wcbs  completed  and 
accepted  by  the  commiss^'oners  on  the  11th  October  1882,  but  the 
certificate  was  only  granted  on  the  4th  February  1886.  In  an  action 
brought  by  the  contractors  (Appellants^  for  Si  ^1,241  for  alleged  bal- 
ance of  contract  price  and  extra  work.  Held,  1st.  that  the  certificate 
of  the  engineers  was  binding  on  the  parties  and  could  not  be  set 
aside  as  regards  any  matter  coming  within  the  jurisdiction  of  the 
engineers,  but  that  the  engineers  had  no  right  to  deduct  any  sum  from 
the  bulk-sum  contract  price,  on  account  of  an  alleged  error  in  the 
calculation  of  the  quantities  of  dredging  to  be  done  stated  in  the  spe- 
cifications and  the  quantities  actually  done,  and  therefor  the  certificate 
in  this  case  should  be  corrected  in  that  respect.  2nd  That  interest 
could  not  be  computed  from  an  earlier  date  than  from  the  date  of  the 
final  certificate  fixing  the  amount  due  to  the  contractors  under  the 
contract,  viz.  4th  February  1886.  (Foqrnier,  J.  dissenting). — Strong 
&  GwyNNE,  JJ.  were  of  opinion  that  the  certificate  could  have  been 
reformed  as  regards  an  item  lor  removal  of  sand  erroneously  paid  for 
to  other  contractors  by  the  commissioners  and  charged  to  the  Plain- 
tiffs.— SuPREBiE  Court. — Peters  dk  The  Quebec  Harbour  Commission- 
ers, 19  S.  C.  R..  p.  685. 

107R  An  agreement  to  the  effect  that  adeemed  interest  shall 
bear  interest  from  the  date  at  which  it  will  become  payable,  is  valid 
and  effect  will  be  given  to  such  agreement — Wdrtele,  J. — Campbell 
V  .  BeU,  11  L.  N.,  p.  346. 

lOTO.  1.  Vente  d'un  effetmobilier  par  un  agent,  sous  une  condi- 
tion. La  condition  n'arrivant  pa^,  le  vendeur  ne  pent  r^clamer  le 
prix  de  la  vente.  Qae  s'il  est  prouve  que  Tagent  n'avait  pas  le  droit 
de  vendre  sous  condition,  la  vente  doit  Stre  consid^r^e  comme  nuUe, 
vu  lo  defaut  de  consentoment  de  Tacheteur  de  payer  sans  I'evenement 
de  la  condition. — Q.  B. — Shaw  &  Perravlt,SS L.  C.  J.,  p.  92  ;  17  R.  L., 
p.  659. 

2.  Que  le  vendeur  d*un  immeuble,  qui  convient  avec  Tacqu^reur 
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de  ne  pas  exiger  partie  da  prix  de  vente  avant  qu'il  n'ait  fait  ratifier 
cette  vente  par  des  personnes  indiqn^,  ne  pouria  recouvrer  oette 
partie  du  prix  en  6tablissant,  dans  une  cause  oil  ces  personnes  ne  sont 
pas  parties,  que,  par  le  laps  de  tempsi,  elles  ont  perda  tout  droit  sar 
rimmenble  venda. — C.  R — Bertrand  vs,  Dubois,  17  R  K,  p.  392. 

3.  Que  Tachetear  d'un  iinmeuble,  qui  promet  payer  partie  du 
prix  ausr^itdt  qu'il  aura  obtenu  des  lettres  patentes  pour  les  droits  de 
la  couronne  aux  mines  d'or  et  d'argent  sor  le  terrain  vendu,  n'est  pas 
tenu  de  payer  cette  balance  du  prix  apr^  la  simple  mise  en  demeure, 
par  aete  notari6,  de  la  part  du  vendear,  de  prendre  ces  lettres  pateates 
et  de  pyer  le  prix. — Q.  B. — Bartley  <fe  Breakey,  19  R  L.,  p.  656. —  C. 
R— 11  Q.  L.  R,  p.  1. 

4.  A  sub-contract  for  the  construction  of  a  part  of  the  North 
Shore  Railway  provided  iTiter  alia  that,  "  the  said  work  shall,  in  all 
''  particulars,  be  made  to  conform  to  the  plans,  specitications  aad 
''  directions  of  the  party  of  the  second  park,  and  of  his  Eagineer, 
*^  by  whose  classifications  and  measurements  and  calculations,  the 
"  quantities  and  amounts  of  the  several  kinds  of  work  performed 
"  under  this  contract  shall  be  determined,  and  who  shall  have  full 
"  power  to  reject  and  condemn  all  work  or  materials,  which,  in  his 
''  opinion,  do  not  conform  to  the  spirit  of  this  agreement,  and  who 
"  shall  decide  every  question  which  may  or  can  arise  between  the 
^  parties  relative  to  the  execution  thereof,  and  his  decision  shall  be 
"  conclusive  and  binding  upon  both  parties  hereto.  The  aforesaid 
"  party  of  the  second  part  hereby  agrees,  and  binds  himself,  that 
"  upon  the  certificates  of  his  Engineer  that  the  work  contemplated  to 
"  be  done  under  this  contract  has  been  fully  completed  by  the  party 
'*  of  the  first  part,  he  will  pay  said  party  of  the  first  part,  for  the  per- 
^  formance  of  the  same  in  full,  for  materials  and  workmanship.  It  is 
**  further  agreed,  by  the  party  of  the  second  part,  that  estimates  shall 
**  be  made  during  the  progress  of  the  work,  on  or  about  the  first  of 
"  each  month,  and  that  payment  shall  be  mode  by  second  party  upon 
"  the  estimate  and  certificate  of  his  engineer,  to  the  party  of  the  first 
"  part,  on  or  before  the  20th  day  of  each  month,  for  the  amount  and 
"  value  of  work  done,  and  materials  furnished  during  the  previous 
"  month,  ten  per  cent,  being  deducted  and  retained  by  the  party  of 
**  the  second  part  until  the  final  completion  of  the  work  embraced  in 
"  this  contract,  when  all  sums  due  the  party  of  the  first  part  shall  be 
"  fully  paid  and  this  contract  considered  cancelled*"  Upon  com- 
pletion of  the  contract  the  engineer  made  a  final  estimate  fixing  the 
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value  of  the  work  done  by  the  sub-contractor  at  $79,142.65,  and  after 
deducting  the  money  paid  to  and  received  by  the  Bub-contractor  and 
a  clerical  error  appearinp^  on  the  face  of  the  certificate,  a  sum  of 
$4,187.32  remained  due  to  the  sub-contractor.  Upon  an  action 
brought  by  the  sub-contractor  to  recover  the  sum  of  $86,312.12,  the 
Superior  Court,  whose  judgment  was  affirmed  by  the  Court  of  Queen's 
Bench,  granted  the  Plaintiff  the  amount  of  $4,187.32  with  interest 
and  costs.  On  appeal  to  the  Supreme  Court. — Heldy  affirming  the 
judgment  of  the  court  below,  that  the  estimate  as  given  by  the 
engineer  was  substantially  such  a  certificate  as  the  contract  con- 
templated, but,  if  not,  the  Plaintiff  must  fail,  as  a  final  certificate  of 
the  engineer  was  a  condition  precedent  to  his  right  to  recover. — 
Supreme  Court. — OuUbavlt  &  McOreevy,  18  S.  C.  R,  p.  609. 

5.  A  contract  entered  into  between  Her  Majesty  the  Queen,  in 
right  of  the  Province  of  Quebec  and  S.  X.  Cimon,  for  the  construction 
of  three  of  the  departmental  buildings  at  Quebec,  contained  the  usual 
clauses  that  the  balance  of  the  contract  price  was  not  payable  until  a 
final  certificate  by  the  engineer  in  charge  was  delivered,  showing  the 
total  amount  of  work  done,  and  materials  furnished,  and  the  cost  of 
extras  and  the  reduction  in  the  contract  price  upon  any  alterations. 
There  was  a  clause  providing  for  the  final  decision  by  the  Commis- 
sioner of  Public  Works  in  matters  in  dispute  upon  the  taking  over  or 
settling  for  the  works.  The  Commissioner  of  Public  Works,  after 
hearing  the  parties,  gave  his  decision  that  nothing  was  due  to  the  con-, 
tractors,  and  the  engineer  in  charge,  by  his  final  certificate,  declared 
that  a  balance  of  $31.36  was  due  upon  the  contract  price  and  $42.84  on 
extras.  The  Suppliants,  by  their  petition  of  right,  claimed  inter  alia 
$70,000  due  on  extras.  The  Crown  pleaded  general  denial  and  pay- 
ment. The  Superior  Court  granted  the  Suppliants  $74.20,  the  amount 
declared  to  be  due  under  the  final  certificate  of  the  engineer.  On  ap- 
peal, the  Court  of  Queen's  Bench  for  Lower  Canada  (^Appeal  side^ 
increased  the  amount  to  $13,198.77,  interest  and  costs.  Held,  rever- 
sing the  judgment  of  the  court  below,  and  restoring  the  judgment  of 
the  Superior  Court,  that  the  Suppliants  were  bound  by  the  final  cer- 
tificate given  by  the  engineer  under  the  terms  of  the  contraxit.  Held: — 
(Per  Fournier  and  Taschereau  J.  J.,  dissenting)  that  as  the  final  certi- 
ficate had  not  been  set  up  in  the  pleading  as  a  bar  to  the  action,  and 
there  was  an  admission  of  record  by  the  Crown  that  the  contractor  was 
entitled  to  20  per  cent  commission  on  extras  ordered  and  received,  the 
evidence  fully  justified  the  finding  of  the  Court  of  Queen's  Bench 
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that  the  commission  of  20  per  cent  was  still  due  and  unpaid  on 
$65,837.09  of  said  extra  work. — Supreme  Court. — The  Queen  & 
Cimon.,  23  S.  C.  R.,  p.  62. 

1080.  The  decision  notad  at  this  article  {Kiirvpton  vs.  Canadian 
Pacific  Ry.)  is  also  reported  in  the  M.  L.  R,  4  S.  C,  p.  338. 

1081.  Le  bail  en  question  contenait  la  clause  suivante :  ""  Should 
''  the  lessee  desire  any  alteration  to  be  made  to  the  said  premises  and 
*'  should  the  lessor  see  fit  to  make  the  same,  the  said  lessee  binds  and 
"  obliges  himself  to  pay  10  p.  c.  per  annum  upon  the  total  CDst  there- 
"  of,  quarterly,  with  said  rental,  Jiugi  : — Que  sous  cette  clause,  il 
6tait  k  la  discretion  du  locateur  de  faire,  ou  de  ne  point  faire,  les 
changements  aux  lieux  lou6s  demandes  par  son  locataire  et  que,  dans 
Teap^ce,  ce  dernier  ne  pouvait  le  forcer  d*6tablir  une  communication 
entre  plusieurs  magasins  contigus  que  le  locateur  lui  avait  lou6s  par 
ce  baiL—Q.  B. — Scroggie  &  Watson,  R.  J.  Q.,  2  B.  R.,  p.  104. 

1083.  Lorsqu'une  obligation  est  contract6e  sous  la  condition 
qu'un  ^venement  n  arrivera  pas  dans  un  temps,  cette  condition  est 
accomplie  lorsque  ce  temps  est  expir6,  sans  que  cat  ^v^uement  soit 
arriv6.  Que  Tobligation  consentie  avec  condition  r6solutoire,  dans  un 
temps  determine,  devient  une  obligation  sans  condition,  lorsque  le 
temps  fix6  est  expir6  sans  T^v^nement  de  la  condition.  Que  lorsqu'un 
cautionnement  est  fourni,  sous  Tarticle  828  C.  P.  C,  et  que  le  d^lai 
fix^  pour  le  renouveller,  suivant  les  articles  824  et  825  du  meme 
code,  est  expire,  sans  que  ce  renouvellement  soit  fait,  la  cour  ne  pent 
permettre  que  ce  caucionnement  soit  donn6 ;  le  delai,  dans  ce  cas, 
n  etant  pas  un  d61ai  de  procedure,  mais  formant  partio  d'uno  veritable 
convention,  avec  condition  r6solutoire  et  qui  est  devenu  pur  et  simple. 
— Mathieu,  J. — Letang  vs.  Renavd,  M.  L.  B.,  6  S.  C,  p.  193  ;  19  R. 
L.,  p.  221. 

1084.  1.  Une  banque  qui,  en  escomptant  un  billet,  refoit  d'un 
tiers  une  valeur  en  gage,  comme  garantie  accessoire  de  paiement,  sous 
la  condition  qu  elle  usera  de  diligence  pour  recouvrir  le  montant  du 
billet  du  faiseur  et  des  endosseurs  avant  d'encaisser  la  valeur,  donne 
ouverture  a  cette  condition  en  acceptant  un  renouvellement  du  billet 
et  en  traitant  avec  un  des  endosseurs,  en  vue  de  sa  liberation,  moyen- 
nant  un  paiement  partiel,  lui  donnant  ain^i  un  moyen  de  contestation 
de  Taction  qu  elle  a  centre  lui.  Le  tiers  proprietaire  de  la  valeur  mise 
en  gage  est  d^s  lors  fonde  k  en  poursuivre  le  recouvrement  de  la 
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banque. — Q.  B. — La  Banque  du  Peuple  &  Pacavd,  R.  J.  Q.,  2  B.  R, 
p.  424.— Andrews,  J. — R  J.  Q.,  3  C.  S.  p.  8. 

2.  Petitioner,  who  had  obtedned  a  contract  from  the  Provincial' 
Government  with  a  condition  that  he  should  furnish  satisfactory 
security  for  its  fulfilment,  sought  to  obtain  a  declaration  of  the  secu- 
rity desired,  but  the  Government  avoided  giving  it.  On  petition  of 
right,  claiming  damages.  Held,  that  the  Government  had  thus  depri- 
ved itself,  until  it  should  choose  to  indicate  the  security,  of  the  right 
to  invoke  the  suspensive  condition ;  and  it  was  not  necessary  for 
Petitioner  to  shew  that  he  could  have  given  the  security  that  the 
Government  might  have  demanded. — Andrews,  J. — Mackay  vs.  The 
Queen,  17  Q.  L.  R,  p.  337. 

loss.  L.  became  surety,  in  favour  of  the  Crown,  in  1871,  for  a 
postmaster.  In  1881,  L.  gave  all  her  property  to  the  Appellant.  The 
postmaster  subsequently  became  a  defaulter  and  it  was  sought  to 
recover  the  amount  of  the  defalcation  from  the  Appellant.  Held  : — 
That  the  breach  of  the  conditions  of  the  surety-bond  did  not  have  a 
retroactive  effect — Q.  B. — Marion  &  Postmaster  General,  34  L.  C.  J., 
p.  32  ;  M.  L.  R,  6  Q.  B.,  p.  175. 

loss.  1.  La  pix>messe  de  vente  avec  tradition,  qui  est  faite  sous 
condition  r^solutoire,  pour  d^faut  de  I'accomplissement  des  obligations 
de  Tacheteur,  n'^quivaut  pas  k  vente.  L'^v^nement  de  la  condition,  i, 
e.,  le  d^faut  de  I'acheteur,  opere  le  resolution  du  contrat  de  plein 
droit,  sans  Tintervention  de  la  justice,  qui  n'est  n<^cessaire  que  lorsque 
la  stipulation  n'est  qu'un  parti  commissoire. — C.  R — Price  vs.  Tessier, 
15  Q.  L.  R,  p.  216. 

2.  Le  locataire  d'un  brevet  d'invention,  moyem  antune  prime  sur 
les  objets  brevet^s,  dont  il  s'oblige  k  fabriquer  un  nombre  minimum 
par  ann^e,  k  peine  de  r^siliation  du  terme  de  location,  doit  au  locateur, 
k  la  fin  de  Tann^e,  la  somme  qui  repr^sente  les  primes  sur  ce  nombre 
d'objets,  lorsqulls  n'ont  pas  6t6  fabriqu^s.  II  ne  pent  pas  pr^tendre 
que  Touverture  donn^e  k  la  condition  r^olutoire,  par  son  d^faut  de 
tenir  son  engagement,  le  d^gage  de  toute  obligation,  cette  condition 
n'^tant  stipul^e  qu'en  faveur  du  locateur. — C.  R — Beaudet  vs.  Bilan- 
ger,  R  J.  Q.,  6  C.  S.,  p.  17. 

3.  See  also  case  of  Filiatravlt  &  Ooldie,  noted  in  this  Supple- 
ment at  article  1472,  decision  number  14. 
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lOOO.  The  maturity  of  a  note,  during  the  pendency  of  an  action 
prematurely  brought  upon  it,  is  no  answer  to  the  exception  of  the 
Defendant  that  such  note  was  not  payable  at  the  moment  of  the 
institution  of  the  action. —  C.  R. —  Wark  vs.  Perron,  R.  J.  Q.,  3  C.  S.^ 
p.  56. 

1091.  Decision  number  1  noted  against  this  article  (McMastrr  & 
Moffat)  is  also  reported  in  the  M.  L.  R.,  1  Q.  B.,  p.  387. 

T.  appelant,  avait  signe  un  acte  de  composition  et  d^charge,  en 
faveur  de  V.,  Tintim^,  a  raison  de  60  cents  dans  la  piastre.  V.  devrait 
donner  son  billet  sous  dix  jours,  payable  k  trois,  six  et  neuf  mois.  Le 
billet  ne  f ut  pas  fait,  mais  V.  poursuivi  en  vertu  de  la  dette  originaire, 
d^posa  en  cour  le  roontant  de  la  composition.  La  poursuite  fut 
intent^e  aprfes  les  dix  jours,  mais  avant  Texpiration  du  ddlai  8LCCord6 
pour  le  paiement  du  premier  installement.  Jug4,  que,  sous  les  cir- 
constances,  le  d^lai  6tait  stipule  en  faveur  du  d^biteur  et  non  des 
cr^anciers,  et  que  le  dep6t  de  la  somme  en  cour  6tait  virtuellement 
conforme  k  Facte  de  composition  et  d^charge. —  Q.  B. —  Thurston  & 
Viau,  32  L  C.  J.,  p.  244. 

See  note  in  this  Supplement  at  C.  C,  1093. 

109%  1.  Le  d^biteur  qui  ali^ne  Timmeuble  qu'il  a  hypothSque 
au  paiement  d'une  dette  k  terme,  diminue  par  Uk  len  silret^s  de  son 
cr^ancier  et  est  d^chu  de  droit  au  terme, — C.  R. — Oatdhier  vs.  Mi- 
chaud,  15  Q.  L.  R.,  p.  134 ;  33  L.  C.  J.  p.  76. 

2.  Que  le  d^biteur  insolvable  perd  le  bin^fice  du  terme,  m^me 
»vis-kvis  des  cr^anciers  privil^gi^,  qui  peuvent,  apr^  son  insolvabilit^, 
proc^der  contre  lui,  avant  T^ch^ance  de  ce  terme. — Mathieu,  J. — 
Beaudry  vs.  KeUey,  17  R.  L.,  p.  370. 

3.  It  is  true  that  insolvency  deprives  a  debtor  of  the  benefit  of 
the  term  for  the  payment  of  his  debt,  which  becomes  exigible,  but  this 
means  only  a  forced  exigibility  for  the  sole  purpose  of  the  equal  dis- 
tribution of  the  assets  ;  it  is  not  the  exigibility  of  a  debt  in  the  ordi- 
nary sense  of  its  maturity. — DeLorimier,  J. — Riddle  vs.  Ooold,  M, 
L.  R.,  5  S.  C,  p.  170. 

4.  Que  Texigibilit^  anticip6e  encourue  par  le  d^biteur  ne  rend 
pas  exigible,  par  anticipation,  la  dette  de  la  caution,  lorsque  d'ailleurs 
elle  n  a  pas  elle-meme  personnelJemeut  encourue  la  d^ch^ance. —  Ma- 
thieu, J. — Schwob  vs.  Rogcdsky,  20  R.  L.,  p.  410. 
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5.  Que  la  faillite  du  faiseur  d'un  billet  promifisoire  k  terme,  ne 
fait  pas  perdre  auz  endosseurs  solvables  le  b^n^fice  de  oe  terme. —  De 
LoKMiEB,  J. — Ghwilbavit  V8.  Migue,  20  B.  L.,  p.  597. 

6.  A  promissory  note  is  not  prescribed  by  the  lapse  of  five  years 
from  the  date  of  the  maker's  insolvency,  when  he  becomes  insolvent  be- 
fore the  date  of  maturity.  Art.  1092,  which  says  that  the  debtor  cannot 
claim  the  benefit  of  the  term  when  he  has  become  a  bankrupt  or  in- 
solvent, was  enacted  in  favor  of  the  creditor,  and  does  not  create  a 
new  date,  antecedent  to  maturity,  from  which  prescription  would 
begin  to  run  in  cases  of  insolvency. — Davidson,  J. — WhiUey  &  Pin- 
kerton,  R.  J.  Q.,  2  C.  S.  p.  256. 

7.  The  provisions  of  article  1092  of  the  Civil  Code,  which  depri- 
ves the  debtor  of  the  benefit  of  delay  in  certain  cases,  are  to  be  strict- 
ly construed  and  a  creditor  seeking  to  enforce  payment  of  a  debt 
before  maturity  must  formulate  clearly  and  distinctly  in  his  delaration 
the  reasons  upon  which  he  bases  his  demand.  As  long  as.  a  debtor  is  not 
insolvent,  he  has  an  absolute  right  to  administer  his  estate  and  dispose 
of  his  assets,  provided  he  does  so  prudently,  and  without  fraud,  and 
art.  1092  has  no  application  to  such  administration ;  the  security 
which  that  article  forbids  the  diminution  of  meaning  only  securities 
specially  given  under  contract. — C.  R —  Wark  V8  Perron,  R.  J.  Q.,  3 
C.  S.,  p.  56. 

8.  Un  p^re  qui,  par  un  arrangement  de  famille,  a  donn6  k  son  fils 
un  immeuble  k  la  charge  de  lui  payer  une  somme  de  $2,000  payable 
$100  par  an  sans  int^rSt,  et  qui  obtient  ensuite  un  jugement  contre 
les  repr^sentants  du  d^biteur  de  cette  somme,  n'a  droit,  vis-k-vis  de 
ces  demiers,  d^fendeurs  dans  Tinstance,  de  se  faire  coUoquer  pour  le 
plein  montant  de  sa  cr^ance,  $2,000,  non  encore  ^chue,  qu'&  la  condi- 
tion de  donner  caution  de  payer  aux  ddfendeurs,  repr^ntants  du 
ddbiteur,  Tint^rSt  sur  cette  somme  jusqu'k  T^cheance  de  la  cr6ance. 
Par  Pagnu^lo,  J.  —  Semble,  que  le  d^biteur  non  insolvable  auquel 
reviendrait  une  partie  du  prix  de  Timmeuble  vendu  sur  lui,  pent  recla- 
merle  b^n^fice  de  Tarticle  732  du  code  de  procedure  civile. — C  R. — 
Barreite  vs.  Lallier,  R.  J.  Q.,  5  C.  S.,  p.  65. 

9.  That  a  surety  whose  obligation  is  limited  to  the  capital  of  the 
debt,  is  entiled  to  the  benefit  of  the  term  stipulated  for  payment, 
notwithstanding  the  insolvency  of  the  principal  debtor. — DeLobihier, 
J .^^McCuUogh  t)8,  Barclay,  M.  L.  R.,  7  S.  C,  p.  414. 
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1098.  Note. — For  eases  as  to  the  effects  of  acts  of  composition 
and  discharge,  see  cases  of,  Thurston  &  Viau,  noted  in  this  Supple- 
ment at  article  1091,  and  of  Vineberg  &  BeauZieu,  noted  in  this  Sup- 
plement at  article  988,  and  of  Roy  vs.  Faucher,  at  article  1176  and  also 
other  cases  noted  at  those  articles. 

1096. — Le  defendeur  qui  a  6t6  condamn^,  sur  une  saisie-reven- 
dication,  k  remettre  certains  effets  mobilliers  sous  quinze  Jours  de  la 
signification  du  jugement  ou,  k  defaut  par  lui  de  ce  faire,  d'en  payer 
la  valeur,  ne  pent  plus,  apr^s  I'expiration  du  ddlai  fix6,  offrir  de 
remettre  ces  effets,  son  obligation  se  trouvant  alors  transform^e  en 
une  obligation  de  payer  la  valeur  des  effets  en  question. —  Jett6,  J. — 
Stevens  vs.  Liviiison,  R.  J.  Q.,  5  C.  S.,  p.  191. 

llOd.  1.  Que  Tobligation  de  la  part  des  enfants  de  payer  une 
pension  alimentaire,  quoique  n  etant  pas  solidaire,  suivant  Tacceptation 
g6n6ralement  regue  du  mot,  oblige  cependant  ceux  des  d6biteurs  pour- 
suivis,  fiauf  le  recours  de  ces  derniers  contre  les  autres  co-debiteurs. — 
Q.  B.—Mainviae<&  Corheil,  33  L.  C.  J.,  p.  179;  M.  L.  R.,  5  Q.  B.,  p.  90  ; 
18  R.  L.,  p.  30. 

2.  Les  clients  d^fendus  par  un  avocat,  dans  une  mSme  cause,  par 
une  seule  et  mSme  defense,  sont  tenus  solidairement  au  paicment  des 
honoraires  de  cet  avocat. —  RoUTHiER,  J. —  Frenette  vs.  Bidardy  12  L. 
N.,  p.  362  ;  13  L.  N.,  p.  266. 

3.  Qu'il  ny  a  pas  solidarite  legale  de  garantir  la  cession  de 
droits  faite  par  plusieurs,  si  cette  solidarity  n'est  pas  stipul6e. —  C.  R. 
—Forbes  vs.  Bums,  21  R.  L.,  p.  203. — Jette,  J.— 21  R.  L.,  p.  163. 

4.  Que  la  loi  prononce  la  responsabilit6  solidaire  des  personnes 
qui  requiferent  les  services  d'un  notaire.  (Art.  3619  R.  S.  Q.,) — Jette, 
J. — Cherrier  vs.  Messy,  35  L.  C.  J.,  p.  41. 

6.  Jug^,  (r^formant  le  jugement  de  la  cour  sup6rieure,  B61anger, 
J.) — Les  arbitres  nomm6s  pourTexpropriatiju  en  matiere  de  construc- 
tion de  che«i.in  de  fer,  sous  VActe  des  Chemins  de  Fer^  1888  (Canada), 
peuvent  retenir  les  services  d*un  greffier  pour  les  assister  dans  leurs 
procedures  et  ce  greffier  a  un  recours  solidaire  pour  ses  honoraires  et 
d^penses  contre  la  compagnie  et  la  partie  expropri^e. —  C.  R. —  Tassi 
vs.  St.  Lawrence  Ry.  Co.,  R.  J.  Q.,  6  C.  S.,  p.  301. 

6.  Lorsqu*une  maison  a  6t&  lou^  k  plusieurs  locataires  conjointe- 
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ment  et  par  indivis,  ils  sent  tous,  au  cas  d'incendie  de  la  maison  lou^e, 
responsables  solidairement  de  la  perte.  —  Gagne,  J.  —  Parent  vh. 
Potvin,  1  R  de  J.  p.  387. 

1106.  1.  Que  rinexecution  d'une  proDiesse  de  mariage  peut 
donner  lieu  k  une  condamnation  en  dommage-interets  et  que  les  auteurs 
de  la  rupture  sont  tenus  solidairement  k  la  prestation  de  tous  les 
dommages  soufferts  k  raison  du  prejudice  moral,  aussi  bien  que  materiel, 
6prouv6  par  la  partie  d^laiss6. — Tellier,  J. — St  Jean  vs.  Oaumont, 
17  R.  L.,  p.  594. 

2.  See  also  case  of  Brown  V8,  HoUand,  noted  in  this  Supplement 
at  article  1053,  under  the  heading  of  Damages  to  Real  Estate,  decis- 
ion number  195. 

3.  Que  lorsque  le  dommage  a  6t6  caus6  par  plusieurs  personnes 
en  meme  temps,  le  demandeur  ne  peut  prendre  une  pareille  action  en 
dommage  centre  chacun  d  eux  separ^ment,  mais  il  doit  les  poursuivre       ^ 
ensemble  pour  le  montant  du  dommage  qu'il  a  souffert. — Champagne. 

D.  M. — Lvfaivrt  vs.  Roy,  13  L.  N.,  p.  59. 

4  Que  Tobligation  de  r^parer  les  dommages  resultant  de  la  publi- 
cation d*une  libelle  difiamatoire  est  solidaire. — C.  R — Goyette  vs, 
Bodier,  20  R.  L.,  p.  108. 

5.  The  proprietor  of  a  house  fronting  on  a  public  street  is  res- 
ponsible for  accidents  to  the  public,  caused  by  snow  and  ice  falling 
from  the  roof,  whether  the  house  be  tenanted  or  not.  The  injury 
caused  by  such  a  snow-fall,  being  in  the  nature  of  a  quasi'delit,  one 
co-proprietor  may  be  sued  alone  for  the  damage,  he  having  the  right 
to  call  in  his  co-proprietors,  if  so  disposed. — C  R —  Rancour  vs^ 
Hunt  R  J.  Q.,  1  C.  S.,  p.  74. 

6.  Those  who  aid  and  abet,  or  take  part  in  the  hanging  and  burn- 
ing of  a  person  in  eflSgy,  with  the  object  of  bringing  him  into  contempt, 
are  jointly  and  severally  liable  in  damages. — Tait,  J. — Lortie  vs, 
Olaiwfe,  R  J.  Q.,  2  C.  S.,  p.  369. 

7.  La  responsabilit^  civile  pour  la  reparation  du  tort  caus^  par 
les  d^lits  de  la  presse  est  solidaire. — C.  R. — Riverin  vs,  Cie,  d'lmpri- 
merie  et  de  Pub,  du  Canada,  R  J.  Q.,  5  C  S.,  p.  336. 

8.  The  Appellant,  a  physician,  by  inadvertence,  wrote  bi-sulphate 
of  morphine,  instead  of  bi-sulphate  of  quinine,  in  a  prescription  for 
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Respondent's  ohild.  Bi-salphate  of  morphine  not  being  an  article  of 
commerce,  the  chemist,  to  whom  the  prescription  was  taken  to  be  fil- 
led, without  communicating  with  the  physician  or  making  any  in- 
quiry, substituted  sulphate  of  morphine,  and  the  result  was  that  the 
child  died.  If  bi-sulphate  of  morphine  had  been  administered  the 
result  would  have  been  the  same.  Held  (affirming  the  ruling  of  Jett^, 
J.) : — 1.  Although  under  art.  1106  C.  C.  there  may  be  solidarity  in  the 
liability,  established  under  art  1053,  C.  C,  yet  such  solidarity  only 
exists  when  the  damage  results  from  the  same  act,  and  not  from  an 
independent  act  on  the  part  of  each  defendant.  2.  The  error  of  the 
physician  being  the  primary  cause  of  the  accident,  the  judgment  so 
far  as  itcondemed  him  to  pay  five-sixths  of  the  damage  would  not  be 
<listurbed. — Q.  B. — JeannoUe  &  CouiUa/rd,  R.  J.  Q.,  3  B.  R.,  p.  461. 

1121.  The  decision  noted  cU  this  curticle  vxi8  confirmed  in  Ap- 
peal by  the  foUovnng  judgment : 

Que  la  Cit^  de  Montreal  pent  recouvrer  de  Tun  des  propri^taires 
indivis,  dont  Ic  nom  est  port^  sur  les  rdles  d'6valuation  et  de  cotisation, 
tout  le  montant  des  tajces  impost  sur  Vimmeuble  dont  il  est  propri6- 
taire  par  indivis — Q.  B. — Caeaidy  &  City  of  Montreal,  17  R.  L.,  p.  613  ; 
33  L  C.  J.,  p.  159;  M.  L.  R.,  6  Q.  B.,  p.  388. 

1122.  1.  Qu'une  compagnie  de  chemin  de  f er  est  responsable  des 
dommages  causes  par  une  de  ses  locomotives,  qui,  en  tratnant  un  de 
ses  convois,  met  le  feu  k  des  b^tisses  pres  de  son  chemin,  et  qu'une 
m^me  action  pent  Stre  intcnt6e  pour  ces  dommages,  par  le  proprietaire 
de  ces  b&tisses  et  par  la  compagnie  d'assurance  qui  lui  a  ^t6  subrogee 
pour  partie  des  dommages  qu'elle  a  pay6e. —  Q.  B. —  North  Shore  Ry. 
-Co.  &  McWilley,  17  R  L.,  p.  367  ;  M.  L.  R,  5  Q.  B,  p.  122  ;  34  K  C.  J., 
p.  55. 

The  above  case  was  confirmed  by  the  Supreme  Court. —  13  L.  N., 
p.  217;  17S.  C.  R.,p.511. 

1126.  See  cases  noted  at  article  1121. 

1181.  Que  lorsqu'il  s'agit  de  donner  efiet  k  une  clause  p6nale,  la 
preuve  de  la  violation  de  cette  clause  est  rigoureuse  et  ne  doit  laisser 
Aucun  doute. — Champagne,  D.  M. — Rdcette  vs.  Desmarteau,  13  L  N., 
p.  90. 

IISS.  1.  Held,  affirming  the  judgment  of  the  court  below,  that 
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a  creditor  who,  by  way  of  security  lor  his  debt,  holds  a  portion  of  the 
assets  of  his  debtor,  consisting  of  certain  goods  and  promissory  notes 
endorsed  over  to  him  for  the  purpose  of  effecting  a  pledge  of  the 
securities,  is  not  entitled  to  be  collocated  upon  the  estate  of  sndi 
debtor  in  liquidation,  under  a  voluntary  assignment,  for  the  full 
amount  of  his  claim,  but  is  obliged  to  deduct  any  sums  of  money  be 
may  have  received  from  other  parties  liable  upon  such  notes,  or  which 
he  may  have  realized  upon  the  goods — Fournier,  J.,  dissenting,  on  the 
ground  that  the  notes  having  been  endorsed  over  to  the  creditor,  as 
additional  security,  all  the  parties  thereto  became  jointly  and  seve- 
rally liable  and  that,  under  the  common  law,  the  creditor  of  joint  and 
several  debtors  is  entitled  to  rank  on  the  estate  of  each  of  the  co- 
debtors  for  the  full  amount  of  his  claim  until  he  has  been  paid  in  full, 
without  being  obliged  to  deduct  therefrom  any  sum  received  from 
the  estates  of  the  co-debtors  jointly  and  severally  liable  therefor. 
Qwynne,  J.,  dissenting,  on  the  ground  that,  there  being  no  insolvency 
law  in  force,  the  Respondent  was  bound,  upon  the  construction  of  the 
agreement  between  the  parties,  viz.,  the  voluntary  assignment,  to 
collocate  the  Appellants  upon  the  whole  of  their  claim  as  secured  by 
the  deed. —  Supreme  Court. —  Benning  &  Thibavdeau,  20  S.  C.  R., 
p.  110.— Q.  B— 33  L.  C.  J.,  p.  39 ;  17  R.  L,  p.  173 ;  M.  L.  R,  5  Q.  B.,p. 
426.— C.  R.— M.  L.  R.,  2  S.  C,  p.  338. 

2.  A  similar  decision  is  noted  in  this  Supplement  at  article  1976 
in  the  case  of  Bank  of  Ontario  &  Chaplin. 

.  3.  Under  the  common  law  of  this  Province,  a  creditor  claiming 
against  the  estate  of  a  joint  debtor  is  entitled  to  take  a  dividend  on 
his  claim  only  after  deduction  therefrom  of  whatever  he  may  have 
received  from  his  other  joint  debtors.  Money  due  by  the  creditor  at 
the  time  of  the  claim  is  to  be  set  off  against  it  and  not  against  the 
dividend  to  be  declared  upon  it. —  Andrews,  J. —  Chinic  vs.  Bank  of 
British  North  America,  14  Q.  L.  R.,  pp.  265  and  289. 

1189.  1.  Que  lorsqu'un  d^biteur  donne  k  un  tiers  un  ordre  de 
payer,  sa  dette  k  son  cr^ancier  pour  son  acquit,  k  meme  Targent  que 
ce  tiers  a  en  mains,  lui  appartenant,  il  ne  cesse  pas  d'Stre  responsable, 
vis  k'Vis  le  cr^ancier,  quand  mSme  celui-ci  ot  le  tiers  aurait  accepts 
Tordre,  s*il  n'est  pas  pay 6. — Jett6,  J. — Bemier  vs.  Brazeau,  M.  L  R., 
7  S.  C,  p.  38. 

2.  The  condition  of  a  contract  may  be  fulfilled  per  eqmpoUena 
19 
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instead  of  in  forma  specijica,  when  it  appecirs  probable  that  such  was 
the  intention  of  the  contracting  partiea  And  the  same  rule  applies  to  a 
condition  imposed  by  a  judgment,  which  is,  in  fact,  a  judicial  contract* 
and  in  this  latter  case  the  intentipn  of  the  Court  in  imposing  such 
condition  must  be  considered. — Andrews,  J. — Simard  vs.  Fortier,  R.. 
J.  Q.,  1  C.  S.,  p.  191. 

3.  An  action  does  not  lie  to  recover  from  a  broker  a  balance 
remaining  in  his  hands,  of  money  which  was  deposited  with  him  by 
the  Plaintiff  as  ^'  margin  "  or  security  against  loss  on  transactions  in 
stocks,  which  were  being  carried  on  by  the  broker  for  the  Plaintiff', 
and  which  were  admittedly  mere  fictitious  or  gaming  contracts. — C.  R. 
— Perodeau  vs.  Jackson^  R.  J.  Q.,  3  C.  S.,  p.  364. — Doherty,  J. — R.  J. 
Q.,  2  C.  S.,  p.  25. 

For  other  cases  relating  to  stock  transactions,  see  article  1927. 

See  also  cases  noted  at  article  1048. 

1141.  The  institution  of  an  action  by  the  creditor  of  an  obligation 
against  the  person  delegated  by  the  debtor  to  pay  the  obligation,  and 
who  covenanted  with  the  debtor  to  pay  the  same,  is  a  sufficient 
acceptance  of  the  delegation  of  payment.  An  acceptance  of  a  dele- 
gation of  payment  is  not  void  on  the  ground  that  the  notary  before 
whom  the  acceptance  was  made,  was  the  husband  of  one  of  the  parties 
antecedently  liable  for  the  debt  and  who  sold  to  the  Defendant  the 
property  hypothecated  therefor. — C.  R. —  Moore  vs.  Smart,  R.  J.  Q.,  6 
C.  S.,  p.  432. 

1144.  Qu'une  personne  employee  par  une  autre  pour  soUiciter  des 
annonces  n'a  pas  le  mandat  ni  Tautorisation  suffisante  pour  soUiciter 
le  montant  convenu  au  contrat  6crit.  fait  payable  au  commettant.  Que 
le  paiement  d'un  k  compte,  fait  le  jour  du  march^,  au  dit  soUiciteur 
d'annonces  et  accepts  par  le  commettant,  ne  suffit  pas  pour  prouver 
que  Tagent  ^tait  autoris6  a  collecter  et  le  d^fendeur  n  est  liber6  de  tel 
k  ciompte  qu'en  autant  que  les  demandeurs  Tont  re9U.  (C.  C.  1730.) — 
Champagne,  D.  M. — Rowillard  vs.  Mariotti,  12  L.  N.,  p.  259. 

1147.  La  saisie-arrdt  frappant  d'indisponibilit6  les  sommes  saisies 
et  le  jugement  declarant  valable  cette  saisie-arrSt  ayant  leffet  de 
transporter  judiciairement  ces  sommes  aux  saisissants,  la  vente  k  un 
tiers  d'un  immeuble,  dont  les  loyers  ont  m  saisis  en  vertu  d'une 
saisie-arret,  suivie,  post^rieurement  k  la  vent?,  d'un  jugement  de  vali- 
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dit6,  est,  en  Tabsence  d  allegation  de  fraude  on  de  d^confitare,  sans 
effet  sur  cette  saisie,  mSme  k  I'^gard  des  loyers  non  encore  ^chus  de 
rimmeuble  en  question. — Jette,  J. — Ddpatie  V8.  BarrS,  R.  J.  Q.,  5  C. 
S.,  p.  151. 

1148.  Le  demandeur,  faiseur  de  certains  billets  promissoires,avait 
droit  de  se  les  faire  remettre,  par  suite  d'un  arrangement  entre  lui  et  les 
porteura  Ces  demiers  ont  d6clar6  les  avoir  perdus,  et  ont  ofiert  un 
cautionnement  que  le  demandeur  ne  sefait  pas  trouble  pour  leur 
paiement  dans  les  cinq  ans  k  compter  de  leur  ^ch^ance.  Jv^d : — Que 
les  d6f endeurs  6tant  en  faute,  le  demandeur  n'^tait  pas  tenu  d'aocepter 
un  tel  cautionnement,  mais  avait  droit  k  la  consignation  au  greffe 
d'une  somme  ^gale  au  montant  des  billets,  pour  lui  6tre  remise  s'il 
justifiait  avoir  6i&  appel6  k  les  payer. — Larue,  J. — Hudon  vs.  Gervais, 
R.  J.  Q.,  7  C.  S.,  p.  221. 

1149.  1.  Que  celui  qui  donne  k  Tentreprise  une  b&tisse  qui  doit 
lui  6tre  livr^e  par  Tentrepreneur  a  date  fixe,  pour  y  exercer  une 
Industrie,  n'a  pas  de  recours  en  dommage  contre  Fentrepreneur  qui  ne 
livre  pas  la  b&tisse  au  temps  fix6,  lorsque  le  propri^taire  a  en  mains 
une  somme  suffisante  pour  faire  faire  les  travaux. — Q.  R — Benoit  & 
Long,  17  R.  L,  p.  50. 

2.  Que  lorsqu'un  entrepreneur  s'oblige  de  terminer  et  livrer  une 
b&tisse  au  milieu  de  la  saison  d'6t6  et  que,  sans  la  faute  du  propria- 
taire,  il  ne  I'a  livr6e  qu'au  mois  de  novembre,  le  propri^taire,  sur  Fordre 
de  Tarchitecte,  qui  declare  ne  pouvoir  recevoir  cet  ouvrage,  vu  la 
saison  avanc6e,  a  droit  de  retenir  entre  ses  mains  une  somme  suffisante 
comme  garantie  jusqu'au  printemps  suivant,  alors  que  Tarchitecte 
pourra  recevoir  Touvraga  Que  sous  les  circonstajices  ci-dessus  relat^es, 
si  au  printemps  Touvrage  a  besoin  de  reparations  avant  d'etre  accepte, 
le  proprietaire,  apres  avoir  mis  I'entrepreneur  en  demeure,  pourra 
faire  faire  ces  reparations  et  les  deduire  du  montant  qu'il  a  garde 
comme  garantie. — Jett6,  J. —  Boismenu  vs.  Curd  etc.  de  Ste-Gunl- 
gonde,  M.  L.  R,  4  S.  C,  p.  80. 

3.  Que  Tentrepreneur  d'un  chemin  de  fer  ne  pent  exiger  d'fitre 
paye  de  ses  travaux  avant  d'avoir  execute  lui-meme  ses  obligations, 
conformement  k  son  contrat,  et  que,  s'il  neglige  d'executer  ses  obliga- 
tions dans  le  temps  fixe  par  son  contrat,  la  compagnie  pent  faire 
entreprendre  le  chemin  par  un  autre,  sans  encourir  aucune  responsa- 
bilite  vis-k-vis  du  premier  entrepreneur. —  Q.  B. —  Stanton  &  Cana- 
da Atlantic  Ry.,  Co..  21  R.  L,  p.  168. 
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USS.  1.  DeciaioD  number  5  noted  at  this  article  (Hvhert  Jk 
Darion}  was  an  appeal  from  a  jndgment  of  Mackay,  J.,  to  be  found 
in  the  3  R  L.,  p.  43S,  and  which  is  noted  at  C.  C.  1626,  decision  number 
6. 

2.  Qu'un  photographe  ne  pent  r^Iamer  en  justice  le  prix  de  ses 
photofrraphies,  sans  en  avoir  pr^alablement  fait  la  demande  au  domicile 
du  d^biteur. —  Champaone,  D.  M. —  ArTnatrong  vs.  Damien,  12  L.  N.. 
p.  146. 

8.  Que  le  loyer  est  qu^rable  et  une  saisie  prise,  sans  que  demande 
de  paiement  eiit  6t6  faite,  est  pr^matur^e. —  Chahpaone,  D.  M. — 
MartiTieau  va,  Bravlt,  12  L.  N.,  p.  204. 

4.  Que  bien  qiH^  le  loyer  soit  qu^rable,  lorsque  le  locataire  quitte 
les  lieux,  sans  raison  et  sans  donncr  d'avis,  le  demandeur  n  est  pas 
obh'gi6  de  faire  la  demande  de  paiement  du  loyer  ailleurs  qu'aux  lieux 
lou6s- — Champagne,  D.  M. — TaasS  V9,  Savard,  13  L.  N.,  p.  266. 

5.  Qu'un  propri^taire  n'est  pas  tcnu  d'aller  faire  la  demande  de 
son  loyer  ailleurs  que  dans  les  lieux  lou6s. —  Champagne,  D.  M. — 
ViTicent  vs.  Sampson,  13  L.  N.,  p.  339. 

6.  Que  la  demande  de  paiement  exig^e  par  la  loi  une  fois  faite 
est  suffisante  et  n'a  pas  besoin  d  etre  faite  de  nouveau,  apr^  le  dMta 
du  d6biteur,  k  son  16gataire  universe! — Champagne,  D.  M. — OraJiam 
vs.  Chantigny,  13  L.  N.,  p.  347. 

7.  Que  lorsqu'un  billet  est  payable  au  domicile  du  cr^ancier,  et 
qu'apr^  T^h^ance  le  cr6ancier  ne  soit  pas  en  position  de  recevoir  le 
paiement  qui  lui  est  offert,  parce  qu'il  aurait  d^pos6  ce  billet  ailleurs, 
11  devient  ensuite  payabte  g6n6ralement,  et  que,  si  ce  cr^ancier  en 
poursuit  ensuite  le  montant  en  justice,  sans  en  avoir  fait  la  demande 
au  d^biteur,  il  paiera  les  frais  de  poursuite,  si  ce  d^biteur  depose  le 
montant  en  cour,  sans  frais. —  Q.  B. —  Lessard  &  Genest,  35  K  C.  J., 
p.  20. 

8.  Que  le  donateur  de  I'immeuble  oil  il  r^ide,  avec  le  donataire, 
n'a  pas  le  droit  d'exiger  de  ce  dernier  le  paiement  de  la  rente  viagere 
qu'il  s'est  oblige  de  lui  payer,  ailleurs  que  sur  cet  immeuble,  augmen- 
tant  par  Ik  les  charges  du  donataire,  telle  qu'il  a  du  les  comprendre 
par  Facte. —  Mathieu,  J. —  Roy  vs.  Sabourin,  R  J.  Q.,  1  C.  S.,  p,  135. 

11(S5.  1.  Que  la  subrogation  oonventionnelle  r^sulte  du  fait  que 
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le  d^biteur,  lorsqu'il  emprunte  une  somme  k  Teffet  de  payer  sa  detie, 
d^lare  Tobjet  de  cet  emprunt  et  du  fait  que  dans  Tacte  de  quittance^ 
il  est  d^clar^  que  la  dette  est  pay6e,  avec  les  deniers  emprunt&s,  sans 
qu'il  soit  besoin  de  mentionner  sp6cialement  que  ces  declarations 
sont  f  sites  dans  le  but  d'op^rer  la  subrogation ;  et  que  cette  subrogation 
a  son  effet,  vis-&-vis  des  tiers,  mSme  si  la  quittance  par  le  premier 
cr^ancier,  qui  est  payS  des  deniers  du  second,  n'est  pas  enregistr^e  au 
long,  mais  est  seulement  depos^e  au  bureau  d'enregistrement — Q;  B. 
—Oweria  &  BedeU,  21  R  L.,  p.  89  ;  M.  L.  R.,  7  Q.  B.,  p.  395. 

The  above  case  wfiis  confirmed  in  the  Supreme  Court  where  it  waa 
held  as  follows : — 

No  formal  or  express  declaration  of  subrogation  is  required 
under  art.  1155  sec.  2,  C.  C,  when  the  debtor  borrowing  the  sum 
of  money  declares  in  his  deed  of  loan  that  it  is  for  the  purpose  of 
paying  his  debts,  and  in  the  acquittance  he  declares  that  the  payment 
has  been  made  with  the  moneys  furnished  by  the  new  creditor  for  that 
purpose.  Where  subrogation  is  given  by  the  terms  of  a  deed,  the  er- 
roneous noting  of  the  deed  by  the  registrar  as  a  discharge,  and  the 
granting  by  him  of  erroneous  certificates,  cannot  prejudice  the  party 

subrogated. —  Supreme  Court. —  Oweria  &  Bedell,  19  S.  C.  R.,  p.  137. 

< 

2.  L'assureur  qui  a  pay^  une  partie  de  Tassurance  et  qui  donne 
son  billet  promissoire  k  terme  pour  le  reste,  lors  de  la  signature  de  la 
quittance  par  Tassur^,  ne  pent  obtenir,  de  ce  dernier,  une  subrogation 
conventionnelle  de  ses  droits  contre  Tauteur  du  sinistre,  les  termes  de 
Tart.  1155,  C.  C,  "cette  subrogation  doit  itre  expreasementfaite  en  mSme 
temps  que  le  paieTnent,  "  s'y  opposant.  Cet  assureur  ne  pouvant  §tre 
range  sous  aucun  des  cinq  chefs  de  I'art.  1156,  C.  C,  ne  pent  invoquer, 
non  plus,  la  subrogation  legale  aux  droits  de  Tassur^  contre  lauteur 
du  sinistre. — Q.  B — Cedar  Shingle  Co.  &  Cie  d' Assurance  de  Ri- 
mouski  R  J.  Q.,  2  B.  R,  p.  379. 

11S6.  1.  Que  Tacheteur  d*un  immeuble,  dont  les  fruits  et  re- 
venus  sont  saisis  et  revendiqu6s  entre  ses  mains  par  un  tiers,  qui  est 
le  vrai  propri^taire  de  cet  immeuble,  qui  appelle  son  vendeur  en 
garantie  et  le  fait  condamner  k  Tindemniser,  par  le  jugement  qui 
maintient  la  saisie-revendication  et  qui  paye  ensuite  au  demandeur  la 
valeur  des  fruits  de  Timmeuble  dont  il  a  dispose,  ne  fait  que  payer  sa 
pi'opre  dette  et  ne  pent  exercer  contre  son  vendeur  les  droits  du 
gardien  k  qui  le  vendeur  avait  donn6  une  garantie  pour  permettre  k 
Tacheteur  de  disposer  des  objets  saisis  et  qui  6taient  p^rissables.  —  Q. 
B, — Patrick  &  Johnson,  19  R  L.,  p.  667. 
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2.  Le  preneur  par  bail  emphyt^otique,  qui  concede  une  moiti6  de 
rimmeuble  baill6,  k  la  charge,  par  son  sous-preneur,  de  payer  la  moiti6 
du  canon  et  qui,  ensuite,  en  sert  la  totality  au  bailleur  principal,  est 
subrog6  aux  droits  hypoth^caires  de  ce  dernier  contre  le  sous-preneur 
pour  la  moiti6  dont  celui-ci  est  tenu  hypoth^cairement.  Pour  que  la 
subrogation  soit  acquise  k  Tun  des  deux  d6biteurs,  qui  paie  leur  dette 
commune,  il  n'est  pas  n^cessaire  qu'ils  y  soient  tenus  de  la  m6me 
mani^re ;  il  sufGt  qu'il  y  ait  co-obligation  des  deux,  lors  meme  qu  elle 
serait  personnelle  pour  Tun  et  simplement  r6ello  pour  Tautre. — 
Casault,  J. — Oivgras  vs.  Oingras,  16  Q.  L.  R.,  p.  292. 

3.  The  accomodation  endorser,  who  pays  a  promissory  note,  is 
subrogated  by  law  in  all  the  rights  of  the  creditor,  including  any 
hypothec  which  the  latter  may  have  taken  as  collateral  security — C. 
R. — McCaffrey  &  Letov/meux,  R.  J.  Q.,  5  C.  S.,  p.  135. 

USS.  The  Defendants  received  certain  money,  by  the  hands  of 
an  agent,  who  was  instructed  to  buy  certain  goods  and  to  take  a 
receipt  for  the  money.  Instead  of  so  applying  the  money,  the 
Defendants  gave  the  agent,  with  his  consent,  a  receipt  for  the  money 
as  payment  of  a  prescribed  debt  for  goods  previously  sold  and 
delivered.  Held,  that  the  agent  had  thereby  exceeded  his  mandate 
and  that  the  Plaintiff  was  entitled  to  recover  the  money. —  Champa- 
gne, D.  M. — Dwpuia  vs.  Evans,  12  L.  N.,  p.  251. 

1162.  This  article,  as  replaced  by  the  R.  S.  Q.,  is  noted  in  full 
in  Vol.  I,  p.  741. 

1.  A  consignation,  to  be  effective,  should  be  made,  partie  appdie, 
at  a  place  and  time  and  with  a  person  duly  designated  to  the  other 
party. — ^Davidson,  J. — Fov/tnier  vs.  Leger,  M.  L.  R,  4  S.  C,  p.  233. — 
Q.  B.— 19  K  L.,  p.  389  ;  M.  L.  R,  6  Q.  R.,  p.  448. 

2.  Que  des  offres  r6elles,  qui  ne  sont  pas  renouvel6es  avec  le 
plaidoyer,  ne  valent  rien. — Champagne,  D.  M. —  Lefaivre  vs.  Roy,  13 
L.  N.,  p.  59. 

1168.  Where  the  purchaser  of  real  estate  was  to  make  a  cash 
payment  by  accepted  cheque,  the  fact  that  he  did  not  at  first  appear 
at  the  office  of  the  notary  with  the  cheque  accepted,  but  got  it 
accepted  by  the  bank  a  few  minutes  after  and  offered  it  to  the  vendor 
the  same  day,  was  not  a  valid  ground  for  the  seller's  refusal  to 
complete  the  sale. — Qill,  J. — Newman  vs.  Kennedy,  R  J.  Q.,  2  C.  S., 
p.  446. 
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1166.  Les  dealers  consign^s  au  greffe  par  une  compagnie  d^feu- 
deresse,  avec  opposition  afin  d'annuler  k  une  saisie-ex6cution  mobiliere 
d'un  jugeiuent  rendu  contre  elle  et  pour  couvrir  le  raontant  de  ce 
jugement,  sont  la  propri6t6  du  demandeur  et  la  mise  en  liquidation  de 
la  compagnie,  avant  qu'ils  les  aient  touches,  ne  donne  pas  droit  au 
liquidateur  de  les  retirer. — C.  R. — Samson  &  Manicouagan  Fish  and 
OH  Co.,  17  Q.  L.  R.,  p.  65. 

1169.  1.  T.,  I'appelant,  avait  sign6  un  acte  de  composition  et 
d^charge  en  faveur  de  V.,  Tintime,  k  raison  de  60  cents  dans  la  piastre. 
V.  devait  donner  son  billet  sous  dix  jourS,  payable  a  trois,  six  et  neuf 
mois.  Le  billet  ne  f ut  pas  fait,  mais  V.,  poursuivi  en  vertu  de  la  dette 
originaire,  depose  en  Cour  le  montant  de  la  composition.  La  pour- 
suite  fut  intent^e  apr^  Texpiration  du  d61ai  aceorde  pour  le  paiement 
du  premier  installement.  Jug6y  que,  sous  les  circonstances,  le  d^lai 
^tait  stipule  en  faveur  du  d6biteur  etnon  du  cr^ancier  et  que  le  d^pdt 
de  la  somme  en  Cour  6tait  virtuellement  conforme  k  Facte  de  compo- 
sition et  d&;harge.  (G.  C.  1091.;— Q.  B.— Thurston  &  Viau,  32  L.  C. 
J.,  244. 

2.  La  courte  prescription,  interrompue  par  la  passation  d'un  acte 
authentique  qui  constate  la  dette  (C.  C.  2264^,  ne  recommence  pas  k 
courir  par  le  mgme  temps  qu'auparavant  et  Tacbe  authentique  k  I'effet 
de  substituer  la  prescription  de  trente  ans  k  celle  dont  la  dette  etait 
originairement  frapp6e.  f  See  remarks  of  Casault.  J.,  at  loc.  cit.  p.  314 
et  seq.) — C.  R. — Dvmias  vs,  CoU,  14  Q.  L.  R.,  p.  308. 

3.  Where  a  creditor,  whose  claim  does  not  appear  to  be  of  a  com- 
mercial nature,  becomes  a  party  to  a  voluntary  deed  of  composition 
with  his  debtor,  by  the  terms  of  which  he  remits  half  of  the  debt  and 
the  interest  and  agrees  to  accept  the  remainder  by  instalments,  with 
security,  without  stipulating  that  the  debtor  shall  not  be  discharged 
until  the  composition  is  fully  paid,  novation  is  effected  and  the  creditor 

,   has  no  right,  upon  the  debtor  s  default  to  pay  the  instalments  of  the 
'  composition  as  they  become  due,  to  issue  execution  de  piano  upon  the 

judgment  obtained  by  him  for  the  original  debt. — C.  R. — Vincent  vs. 

Roy,  M.  L.  R.,  5  S.  C,  p.  451. 

4.  Que  la  remise  d'un  cheque,  qui  n'est  pas  pay6,  ne  constitue  pas 
un  paiement  et  n'opfere  pas  novation  de  la  dette. —  Q.  B. —  Corp.  des 
Chutes  de  Kingsey  &  Quemel,  19  R.  L,  p.  470. 

5.  A  claimant  upon  an  insolvent  estate  is  not  bound  to  reduce 
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his  claim  by  the  amount  of  a  composition  offered  by  the  insolvents 
previous  to  their  insolvency,  which  the  Plaintiff  agreed  to  accept* 
without  prejudice  to  his  security,  but  which  composition  was  not 
accepted  by  all  the  creditors  of  the  insolvents  and  has  not  been 
received  by  the  claimant. — Q.  B. —  McDonald  &  Seath,  34  L.  C.  J.,  p. 
81 ;  M.  L.  R.,  6  Q.  B.,  p.  168. 

6.  Que  la  femme  s6par6e  de  biens  d'avec  son  mari,  qui  achate  du 
cessionnaire  des  biens  de  ce  dernier,  les  biens  qu'il  a  c^d6s,  pent 
s'obliger  l^galement  k  payer  les  dettes  du  man,  et  que  cette  obligation 
de  la  femme,  accept^e  par  le  cr^ancier,  constitue  novation  de  la  dette 
du  mari. — C.  R. —  Warmington  vs.  Lapierre,  R.  J.  Q.,  1  C.  S.,  p.  69. 

7.  A  judgment  does  not  operate  novation  of  the  debt  upon  which 
it  is  based.  It  follows  that,  where  a  debt  is  created  in  the  United 
States,  and  the  debtor  subsequently  removes  to  the  province  of  Quebec^ 
where  judgment  for  the  debt  is  obtained  against  him,  the  creditor  has 
no  right  to  issue  a  writ  of  capias  founded  on  such  judgment  (^ Art.  806, 
C  C.  P.^  The  interest  and  costs  exigible  under  such  judgment,  being 
accessories  only,  follow  the  nature  of  the  principal  debt,  and  do  not 
constitute  a  new  indebtedness,  having  its  origin  within  the  province 
of  Quebec,  for  which  a  writ  of  capias  could  issue. — ^Q.  B. —  Rocheleau 
it  Bessette,  R  J.  Q.,  3  B.  R.,  p.  96.— C.  R.— R.  J.  Q.,  3  C.  S.,  p.  320. 

8.  Que  la  cr^ance  resultant  du  pret  d'une  somme  de  deniers  ne  se 
prescrit  que  par  trente  ans,  m^me  si,  apr^s  le  pret,  le  d^biteur  a  con- 
senti  au  cr^ancier  un  billet  promissoire  qui  serait  prescrit  par  le  laps 
de  cinq  ann^es  depuis  T^eh^ance  de  ce  billet. — Tellier,  J. — Casgrain 
vs.  Prdvost,  35  L.  C.  J.,  p.  29. 

9.  A  prescription  of  thirty  years  is  substituted  for  that  of  five 
years  only  where  the  admission  of  the  debt  from  the  debtor  results 
from  a  new  title  which  changes  the  commercial  obligation  to  a  civil 
one.  In  an  action  of  account,  instituted  in  1887,  the  Plaintiff  claimed  • 
inter  alia  the  sum  of  $2,361.10  being  the  amount  due  under  a  deed 
of  obligation  and  constitution  d*hypothiqv^,  executed  in  1866,  and 
which,  on  its  face,  was  given  as  security  for  an  antecedent  unpaid 
promissory  note  dated  in  1862.  The  deed  stipulated  that  the  amount 
was  payable  on  the  terms  and  conditions  and  the  manner  mentioned 
in  the  said  promissory  note.  The  Defendant  pleaded  that  the  deed  did 
not  affect  a  novation  of  the  debt,  and  that  the  amount  due  by  the 
promissory  note  was  prescribed  by  more  than  five  years.     The  note 
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was  Dot  produced  at  the  trial.  Held,  reversing  the  judgment  of  the 
Court  of  Queen's  Bench  for  Lower  Canada  (appeal  side)  that  the  deed 
did  not  affect  a  novation  (1169  and  1171  C.  CJ  At  most  it  operated 
as  an  interruption  of  the  prescription  and  a  renunciation  to  the 
benefit  of  the  time  up  to  then  elapsed,  so  as  to  prolong  it  for  five 
years  if  the  note  was  then  overdue  (2264  C.  C.)  And  as  the  onus 
was  on  the  Plaintiff  to  produce  the  note,  and  he  had  not  shown  that 
less  than  five  years  had  elapsed  since  the  maturity  of  the  note,  the 
debt  was  prescribed  for  five  years,  (G.  C.  2260) —  Supreme  Court, — 
Pari  &  Pari,  23  s!  C,  p.  243.— Q.  B.— B.  J.  Q.,  2  B.  R,  p.  489. 

10.  A  hypothecary  creditor  intervened  in  the  deed  of  sale  of  the 
property  subject  to  his  mortgage,  by  which  deed  the  purchaser  assumed 
payment  of  the  amount  of  the  mortgage  to  the  exoneration  of  the 
vendor.  The  hypothecary  creditor,  by  the  same  deed,  acknowledged 
receipt  from  the  purchaser  of  one  half  of  his  claim,  and,  in  consider- 
ation thereof,  rele^ed  him  from  all  further  claim,  and  discharged  the 
hypothec.  Hald : — The  mortgagee,  by  becoming  a  party  to  the  deed, 
acquiesced  in  the  charge  by  which  the  purchaser  was  substituted  as 
his  debtor  in  the  place  of  the  original  debtor,  and  consequently  had 
no  longer  any  claim  whatever  against  the  vendor. — C.  R. — Snowdon 
vs.  Snowdon,  R  J.  Q.,  6  C.  S.,  p.  262. 

11.  The  Plaintiff,  being  the  creditor  of  Defendants,  agreed  to  accept 
a  composition  of  25  cents  on  the  $,  payable  in  cash.  The  amount  of 
the  composition  not  being  paid,  the  Plaintiff  sued  for  the  amount  of  the 
original  debt.  The  Defendant  tendered  with  his  plea  the  amount  of 
the  composition,  with  costs  of  an  action  for  that  sum,  and  prayed  for 
the  dismissal  of  the  action  for  the  surplus,  with  costs.  Held  : — The 
composition  being  payable  in  cash,  the  Defendant  was  bound  to  put 
Plaintifi*  in  default  to  receive  the  same  and,  not  having  done  so  before 
the  institution  of  the  action,  was  not  entitled  to  ask,  by  his  plea,  that 
the  action  be  dismissed  with  costs  as  to  the  surplus  of  the  demand, 
and  he  was  ordered  to  pay  the  costs  of  the  contestation. — Tait,  J. — 
Lefebvre  vs.  Brown,  R  J.  Q.,  6  C.  S.  p.  316. 

12.  The  obligation  to  furnish  aliment,  being  founded  on  rela- 
tionship, and  the  nature  of  the  obligation  not  being  changed  by  the 
fact  that  a  judgment  has  been  rendered  against  the  debtor  to  enforce 
its  fulfilment,  the  obligation  is  not  transmitted  to  the  heirs  or  legal 
representatives  of  the  person  subject  to  it ;  nor  does  such  obligation, 
even  when  established  by  judgment  against  him  before  his  death. 
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constitute  a  charge  on  his  estate. — (See,  particularly  i\iQ  consid^antSy 
of  the  judgment  at  page  534.) — Q.  B. — Turner  &  Mulligan,  R.  J.  Q., 
3  B.  R,  p.  523.— Davidson,  J.— R.  J.  Q.,  4  C.  S.  p.  117. 

13.  See  also  case  of  SteveTiaon  va.  The  Canadian  Bank  of  Cornr' 
merce,  noted  in  this  Supplement  at  article  1036,  decision  number  4. 

1171.  1.  As  to  how  far  novation  is  effected  by  deeds  of  compo- 
sition and  discharge,  see  note  in  this  Supplement  at  article  1093. 

2.  Qu'il  n'y  a  pas  novation  lorsqu'un  d^biteur  donne,  en  paiement 
de  sa  dette,  le  billet  d'un  tiers  et,  qxik  moins  de  decharge  formelle,  le 
d6biteur  continue  k  Stre  responsable  conjointement  avec  le  faiseur  du 
billet — Champagne,  J. — Charlebois  vs.  Lepine,  12  L.  N.,  p.  244 

3.  The  Appellant  sued  to  recover  the  price  of  sale  of  certain 
land,  for  which  certain  promissory  notes  were  taken  at  the  time  of 
sale.  The  Respondent  pleaded  that  the  price  had  been  paid  by  the 
promissory  notes,  which  were  now  prescribed.  Held :  That  the  notes 
were  given  merely  as  collateral  for  the  price  of  the  sale  of  the  pro- 
perty and  therefore  the  plea  of  prescription  could  not  be  maintained. 
— Supreme  Court. — Mitchell  &  HoUand,  12  L.  N.,  p.  348 ;  16  S.  C. 
R.,  p.  687. 

4.  Que  le  fait  seul  d'accepter  un  billet  promissoire  n  a  pas  n6ces- 
sairement  pour  effet  d'op^rer  novation  de  Tancienne  cr^ance,  vu  que 
la  novation  ne  se  presume  pas. — DeLorimier,  J. — Landry  vs.  Beavr- 
champ,  13  L.  N.,  p.  169. 

5.  Que  le  marchand  qui  vend  k  la  femme  s^par^e  de  biens,  des 
effets  de  la  nature  d'aliments  et  la  lui  charge  dans  ses  livres,  mais 
ensuite  accepte,  en  r^glement  du  compte,  un  billet  du  mari,  qui  n'est 
pas  pay6  k  6ch6ance,  pent,  en  remett.ant  le  billet,  recouvrer  de  la 
femme  le  prix  de  ses  marchandises. — WuRTELE,J. — Hamilton  vs. 
Lafreniire,  20  R.  L.,  p.  521. 

6.  Where  one  of  the  sureties  on  an  appeal  bond  became  insolvent 
and  Respondent's  attorneys  accepted  $200  "  pour  valoir  comme  caution- 
nement  en  appel,  et  en  tenir  lieu  k  raison  de  Tinsolvabilit^  d  une  des 
cautions,"  that  this  did  not  operate  a  novation  of  the  suretyship, 
but  the  same  remained  binding  and  effective.  A  condemnation  ob- 
tained against  one  of  two  co-sureties  is  chose  jiigSe  as  regards  the 
other  surety  and  his  representatives.     Where  several  heirs  leave  it  to 
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one  of  them  to  liquidate  the  debts  of  the  succession  to  the  best 
advantage,  the  other  heirs  nevertheless  remain  liable  to  contribute 
to  the  payment  of  the  debts  and  charges,  each  in  proportion  to  his 
share  in  the  succession. —  Davidson,  J. —  Trudeau  vs.  Fahey,  R.  J.  Q., 
2  C.  S.,  p.  449. 

7.  Le  d^fendeur,  marchand  d'harmoniums,  a  "  lou6  "  au  deman- 
deur,  qui  a  accepts,  un  harmonium  pour  vingt  et  un  mois,  moyennant 
$5,  argent  comptant  et  ensuite  $5  tons  les  trois  mois,  avec  condi- 
tion que,  si  ces  paiements  sont  faits  r6guli^rement,  et  aussitdt  les 
vingt  et  un  mois  expires,  le  demand eur  deviendra  propri^taire  de 
Tharmonium,  mais  si  le  demandeur  neglige  de  payer,  le  d^fendeur 
aura  le ,  droit,  sans  en  donner  avis  ni  en  faire  la  demande,  de 
prendre  et  enlever  le  dit  instrument  et  pour  ces  fins,  entrer  dans 
aucun  appartement  du  demandeur  oic  pourrait  se  trouver  Vins- 
trument,  et  cela  sans  itre  aj/prihend^  d'avoir  comm^is  un  acte 
injuste,  et  sur  celte  prise  de  possession  le  dit  terme  et  le  droit  du 
demandeur  de  retenir  Vinstrum,ent  cessera,  sans  prejudice  aux  droits 
du  dit  difendeur  powr  arr&rages  de  layer.  Les  vingt  et  un  mois 
etaient  expires,  et  le  demandeur  redevait  au  d^fendeur  une  balajice  de 
$25.  Jugi : — Tel  contrat  est  valide  et  fait  la  loi  des  parties.  Le 
d^fendeur  n'avait  pas  le  droit  d'user  de  violence,  ou  d'entrer  k  des 
heures  indues  dans  la  maison  du  demandeur  pour  prendre  cet  instru- 
ment, ni  de  Fenlever  dans  des  circonstances  oil  il  en  r^sulterait,  sans 
necessity,  une  injure  pour  le  demandeur.  Mais  en  vertu  de  ce  march^, 
le  def endeur  avait  le  droit  d  entrer  dans  le  jour,  chez  le  demandeur,  et 
Ik,  en  presence  de  la  famille  du  demandeur  fcelui-ci  6tant  absent), 
apr^  avoir  demand^  le  paiement  de  la  balance  de  $25,  restant  due,  et 
celle-ci  n'ayant  pas  6t6  pay6e  et  personne  ne  s'y  objectant,  de  prendre 
et  enlever  le  dit  harmonium,  apres  avoir  lu  le  march6,  et  en  laissant 
1^  au  domicile  du  demandeur,  le  billet  promissoire  ^hue  pour  cette 
balance  de  ''  loyer  "  ;  et  une  action  en  dommages  par  le  demandeur 
contre  le  d^fendeur,  k  raison  de  Tenlivement,  sous  ces  circonstances, 
du  dit  harmonium,  sera  d^bout^e  avec  d^pcns.  II  n'y  a  pas  eu  nova- 
tion de  "  loyer,"  par  le  fait  que,  tout  de  suite,  lors  du  march6,  le 
demandeur  a  donn^  au  d^fendeur  ses  billets  promissoires  pour  les 
diff6rents  termes  de  loyer,  et  que,  meme,  plusieurs  de  ces  billets  ont 
6i6  renouvel^,  ces  billets  ot  ces  renouvellements  n'^taient  que  pour 
faciliter  le  paiement  par  le  demandeur  et  ne  changeaient  rien  au  con- 
trat.— CiMON,  J. — Lv/)as  vs.  Bernard,  R.  J.  Q.,  5  C.  S.,  p.  529. 

8.  Que  des  billets  promissoires,  donn6s  en  renouvellement  partiel 
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de  billets  ant^rieurs,  n'op^renfc  pas  novatioQ,  si  le  preneur  retieni  les 
billets  ant^rieurs.  Que  les  billets  en  renouvellement  ont  eu .  Teffet 
d'accorder  au  debiteur  un  d61ai  p\>ur  le  paiement  des  billets  originaires, 
jnsqu'k  r^ch^nce  des  billets  en  renouvellement,  mais  pour  le  montant 
seulement  de  ceux-ci  ;  et  de  plus,  de  suspendre  les  droits  d'action  sur 
les  billets  originaires,  pour  le  montant  convert,  par  les  renouvelle- 
ments,  jusqu'k  ce  que  le  er^ancier  remette  au  faiseur  ces  billets  en  renou- 
vellement, ou  lui  montre  qu'il  ne  pourra  6tre  trouble  k  leur  sujet.  Que 
le  d^fendeur  pourra,  par  exception  p^remptoire,  invoquer  ces  moyens 
pour  faire  debouter,  quant  k  present,  Taction  qui  serait  prise  sur  les 
billets  originaires.  Que,  si  apr^s  ce  plaidoyer,  le  demandeur  produit 
au  dossier  deux  des  billets  en  renouvellement  et  que  la  signature  du 
d^fendeur  y  soit  ray^e,  et  s'il  d^montre  que  le  ti-oisieme  est  adire, 
alors,  puisque  le  demandeur  a,  dans  tons  les  cas,  droit  k  un  jugement 
pour  S18.85,  (^le  surplus  du  montant  des  billets  originaires  non  convert 
par  les  renouvellements),  le  tribunal  condamnera  le  d6fendeur  au 
montant  entier  des  billets  originaires,  sauf  au  demandeur  k  donner 
caution  pour  le  billet  adir6,  mais  avec  seulement  les  frais  d  une  action 
k  la  Cour  de  Circuit  de  la  classe  de  $18.85. —  Cimon,  J. —  Pelletier  vs, 
RaymoTid,  1  R.  de  J.,  p.  13. 

9.  See  also  case  of  Par6  &  Pari,  noted  in  full  in  this  Supplement 
at  article  1169,  decision  number  9. 

11T2I.  1.  Delegation,  until  it  is  accepted,  does  not  bind  the  par- 
ties delegants ;  it  only  operates  as  an  iTuiication  de  paiement. — Q.  B. 
— Reeves  &  Darling,  M.  L.  R.,  4  Q.  B..  p.  367. 

2.  The  institution  of  an  action,  by  the  creditor  of  an  obligation, 
e^ainst  the  person  delegated  by  the  debtor  to  pay  the  obligation,  and 
who  covenanted  with  the  debtor  to  pay  the  same,  is  a  sufficient  ac- 
ceptance of  the  delegation  of  payment.  An  axiccptance  of  a  delegation 
of  payment  is  not  void  on  the  ground  that  the  notary  before  whom 
the  acceptance  was  made  was  the  husband  of  one  of  the  parties 
antecedently  liable  for  the  debt  and  who  sold  to  the  Defendant  the 
property  hypothecated  therefor. — C.  R. — Moore  vs.  Smxirt,  R.  J.  Q.,  6 
C.  S.  p.  432. 

11T4.  1.  Que  la  convention,  dans  un  acte  de  vente,  par  laquelle 
Tacqu^reur  s*oblige  k  payer  toutes  les  hypoth^ques  affectant  le  terrain 
vendu,  ne  donne  pas  aux  cr^anciers  hypoth^caires  une  edition  directe 
contre  Tacqu^reur. — Brooks,  J. — Parker  vs.  Lamxmreux,  17  R.  L.,  p. 
706. 
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2.  The  indication  by  the  assured  of  the  person  to  whom  the 
policy  should  be  paid  in  case  of  death  and  the  consent  of  the  company 
to  pay  such  person,  does  not  efiect  novation  and  the  provisions  of  C. 
C  1180  are  not  applicable  in  such  a  case. — Supreme  Court. —  Veniner 
Jk  Sun  Life  Insurance  Company,  13  L.  N.,p.  217  ;  17  S.  C.  R,  p.  394. 

3.  Que  lorsqu'un  d^biteur  donne  k  un  tiers  un  ordre  de  payer  sa 
detle  k  son  cr^ncier,  pour  son  acquit,  k  me  me  Targent  que  ce  tiers  a 
en  mains,  lui  appartenant,  il  ne  cesse  pas  d'etre  responsable  vis-k-vis 
du  crtencier,  quand  mSme  celui-ci  et  le  tiers  aurait  accepts  Tordre, 
s'il  n  est  pas  pay6. — Jette,  J. — Bemier  vs,  Brazeau,  M.  L.  R.,  7  S.  C, 

p.  3a 

117©.  1.  Que  le  creancier  hypoth^caire,  porteur  d'une  police 
(1  assurance  contre  le  feu,  comme  garantie  additionnelle  de  sa  cr^ance, 
et  qui  remet  a  son  d6biteur  des  deniers  pay6s  par  Tassurance,  pour 
permettre  au  debiteur  de  reconstruire  les  b&iisses  incendi^es,  perd  son 
hypoth^que  sur  Timmeuble  et  ne  devient  qu'un  cr^ancier  chirogra- 
phaire,  la  r6ception  du  montant  de  Tassurance  ayant  Teffet  d'^teindre 
la  cr^ance  orijsfinaire. — Q.  B. — Seyhold  &  Oarceau,  16  R  L.,  p.  676 ;  32 
L.  C.  J.,  p.  316. 

2.  Que  le  cr6ancier  qui,  sans  reserve,  consent  k  un  concordat  avec 
son  debiteur,  n'a  pas  de  droit  de  retenir  les  sflret^  coUat^rales  qu'il 
avait  cues  de  son  debiteur,  ou  le  gage  qu'il  a  en  mains,  si  ce  n'est  pas 
pour  la  garantie  du  montant  de  la  composition,— Mathieu,  J.— Roy 
V8,  Faucher,  17  R  L.,  p.  287. 

3.  Que  le  cr6ancier  qui  a  des  garanties  collaterales  et  qui  compose 
avec  son  debiteur,  sans  aucune  reserve  quant  auz  garanties  colla- 
terales, n'a  droit  de  les  retenir  que  pour  assurer  le  montant  de  la  com- 
position.— Mathieu,  J. — Heney  vs.  Primeau,  18  R.  L.,  p.  271. 

1179.  La  composition  consentie  entre  le  cr^ancier  et  Tendosseur 
d'un  billet  ne  lib^re  pas  le  prometteur. — C.  R. — Banque  Nationale  vs. 
Bdtoumay,  18  R.  L.  p.  175. 

1190.  The  indication  by  the  party  assured  of  the  person  to 
whom  the  policy  should  be  paid  in  case  of  death  and  the  consent  by 
the  company  to  pay  such  person,  does  not  effect  novation  (C.  C.  1174) 
and  ^ho  provisions  contained  in  C.  C.  1180  are  not  applicable  in  such 
a  caaa — iSuPREME  Court. — Venner  cfc  Sum  Life  Insurance  Co.,  13  L. 
N.,  p.  217  ;  17  S.  C.  R,  p.  394. 
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11A4.  In  the  case  of  an  ostensible  partnership,  a  release  given 
by  creditors  to  the  ostensible,  but  not  actual,  partner,  does  not  enure  to 
the  benefit  of  the  real  partner.  — Davidson,  J. — Mclndoe  V8,  Pinker- 
ton,  M.  L.  R.,  4  S.  C,  p.  101. 

11^7.  To  an  action  to  recover  the  amount  of  goods  and  effects 
sold  and  delivered,  the  Defendant  pleaded  compensation,  by  virtue  of 
a  special  agreement  to  the  effect  that  such  goods  axtd  effects  would 
apply  in  payment  of  other  goods  and  effects  furnished  by  Defendant 
to  Plaintiff  The  plea  was  sustained  and  the  action  dismissed.  A  ques- 
tion of  fa.cts. — Q.  B. — Fortin  &  Dupuis,  33  L.  C.  J.,  p.  163. 

118^.  1.  Decision  number  46,  as  noted  at  this  article  (Chinic 
cfe  L^'faivre)  should  be  amended  by  inserting  the  word  "  no  "  between 
the  words  "  be  "  and  "  compensation  **  in  the  first  line. 

2.  Que  rh^ritier,  qui  se  porte  adjudicataire  d'effets  mobiliers  ap- 
partenant  a  une  succession,  ne  pent,  avant  le  parteige,  compenser  le 
montant  du  prix  de  ces  effets  avec  ce  qui  peut  lui  revenir  dans  cette 
succession  et  que  chacun  de  ses  co-h^ritiers  peut  exiger,  avant  le  par- 
tage,  le  paiement  de  leur  part  respective  dans  le  prix  de  cette  adju- 
dication.— C.  R. — Herrvond  vs,  Mdnard,  16  R.  L.,  p.  472. 

8.  Qu'un  d^fendeur,  poursuivi  pour  le  prix  des  marchandises 
vendues  et  livr^es,  ne  peut  offrir  en  compensation  une  creance  pour 
dommages  resultant  du  fait  que  les  demandeurs,  apres  avoir  achet6 
des  effets  et  marchandises,  auraient  refus^  de  les  accepter  et  qu'ils 
auraient  6t6  vendus  par  le  defendeur,ii  un  prix  moindre  que  celui  que 
les  demandeurs  6taient  convenus  de  payer,  quand  les  demandeurs 
nient  leur  obligation  d  accepter  ces  effets  et  rendent  ainsi  la  creance 
du  d^fendeur  litigieuse. — Mathieu,  J. — Verret  vs.  Major,  17  R.  L., 
p.  94. 

4.  Qu'un  jugement  obtenu  devant  une  cour  de  justice  peut  Stre 
compens^  pour  un  compte  d'epiceries  pour  lequel  il  y  a,  contre  le 
cr6ancier,  porteur  du  dit  jugement,  une  action  pendante.  Que,  n6an- 
moins,  si  Toffre  de  compensation  ne  comprend  pas  les  int^rSts  sur  le 
jugement,  elles  sont  insuffisantes. — Champagne,  D.  M., — Thibodeau  va, 
Oirouard,  12  L.  N.,  p.  186. 

5.  A  tenant  may  plead,  in  compensation  to  an  action  for  rent,  the 
damages  which  he  has  suffered  from  having  to  leave  the  premises,owing 
to  their  unsanitary  condition.— Champagne,  D.  M. — Fyfe  va,  Laval- 
litre,  12  L.  N.,  p.  147. 
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6.  Money  due  by  a  creditor  to  an  insolvent,  at  the  time  of  his 
fyling  a  claim  upon  the  estate,  is  to  be  set  off  against  it  and  not  against 
the  dividend  to  be  declared  upon  it. — Andrews,  J. — Ckinic  vs.  Union 
Bank  of  British  North  America,  14  Q.  L.  R.,  p.  265. 

7.  Que  lorsque,  dansune  altercation,  la  partie  injuri^e  d'abord,  au 
lieu  de  s'adresser  au  tribunal  pour  venger  les  injures  qu'on  lui  adresse, 
les  repousse  sur  le  champ  par  d'autres  aussi  graves,  et  se  fait  ainsi 
justice  k  elle-meme,  il  y  a  lieu  de  dteider  que  ces  injures  r^ciproques 
s'annihilent  par  la  compensation.— tMathieu,  J. — Roberge  vs.  Moquin^ 
17  R.  L.,  p.  634. 

8.  Qu'un  plaidoyer  de  compensation  d*une  cr^ance  non  liquide 
sera  envoy6,  au  m^rite,  et  mSme  apres  la  preuve  faite  de  la  cr^ance 
offerte  en  compensation,  le  cr^ancier  d'une  dette  non  liquide  n'ayant 
que  le  recours  de  la  poursuite  ou  de  la  demande  incidente,  et  non 
Texception  de  compensation. — Mathieu,  J. — Morin  vs.  Hardy,  17  R. 
L.,  p.  657. 

9.  Que  le  d6fendeur,  dans  une  action  en  dommages,  ne  pent  offrir, 
en  compensation  k  la  reclamation  du  demandeur,  la  cr^ance  resultant 
d'un  jugement,  vu  que  les  deux  cr^ances  doivent  6tre  egalement 
liquides  et  exigibles  pour  que  la  compensation  s  opfere. — Mathieu,  J. 
— Roy  vs.  McShane,  17  R.  L,  p.  667. 

10.  Que  le  possesseur  de  mauvaise  foi  peut  opposer  au  propri6- 
taire,  en  compensation  k  la  reclamation  des  fruits  et  revenus  les  int^rets 
des  sommes  qu'il  a  payees  sur  des  cr^ances  qui  affecteraient  Timmeuble. 
(C.  C.  419.) — Mathieu,  J.—Monnet  vs.  Brunet,  17  R.  L.,  p.  681. 

11.  Que  lorsque,  par  unereddition  de  compte,  il  appert  un  reli- 
quat,  en  faveur  du  demandeur,  le  rendant-compte  ne  peut  empecher 
Tayant  d'exiger  provisoirement  le  paiement  de  ce  reliquat  et  retenir 
ce  reliquat,  jusqu'i  ce  qu  il  soit  adjuge  sur  les  frais  dans  la  cause,  pour 
Femployer  au  paiement  des  frais  auxquels  Tayant  pourra  ^tre  con- 
damn6  (C.  P.  C.  526> — Mathieu,  J. — Oirard  vs.  Prevost,  18  R.  L.,  p. 
34. 

12.  The  Defendant  may  oppose  to  a  demand  for  damages  for  libel 
or  slander,  the  feust  that  the  Plaintiff  on  his  part  libelled  the  Defen- 
dant and  that  there  is  c(ynipensation  d*injures,  where  the  attack  and 
defence  are  alleged  to  have  been  simultaneous,  as  in  a  discussion 
between  the  editors  of  two  newpapers  in  the  columns  of  their  respec- 
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tive  journala — Johnson,  J. — Trvdel  vs.  Oie  (Tlmp.  et  Pvh,  du  Canada, 
M.  L.  R.,  5  S.  C,  p.  297.— Q.  B.— M.  L.  R,  5  Q.  B.,  p.  510. 

13.  Qu'un  d^fendeur,  pouranivi  personnelleinent,  ne  peat  opposer, 
«Q  eompensation  h,  la  demande  du  demandeur,  la  part  da  demandeur 
dans  une  dette  d'une  society  en  nom  collectif  dont  il  faisait  partie  et 
que  le  difendeur,  aussi  un  des  associ^s,  a  pay6e  en  entier. — Q.  B. — 
McLean  &  Bickerdike,  18  R.  L.,  p.  277. 

14.  On  the  25th  June,  1888,  the  Defendant  accepted  G.'s  accom- 
modation draft  for  $249.75,  at  three  months.  On  the  24th  July,  1888, 
the  Defendant  purchased  goods  from  Q.  to  the  amount  of  $215.  On 
the  26th  July,  1888,  G.  made  a  judicial  abandonment  for  the  benefit 
of  his  ereditora  On  the  28th  September,  1888,  Defendant  paid  the 
accommodation  draft  In  a  suit,  by  the  curator  of  G.*s  estate,  for  the 
recovery  of  the  $215,  price  of  goods,  Defendent  pleaded  that  he  was 
entitled  to  compensate  this  sum  with  the  amount  he  had  paid  on  the 
draft  for  G.'s  accommodation.  Held: — 1.  That  the  judicial  abandonment 
definitively  settles  the  relative  positions  of  the  insolvent  and  his 
debtors  and  creditors ;  2.  That,  from  the  date  of  the  abandonment,  all 
the  unsecured  creditors  acquire  the  right  to  be  paid  by  contribution 
out  of  the  proceeds  of  the  debtor's  estate ;  3.  That  compensation  can- 
not take  place  to  the  prejudice  of  rights  acquired  by  the  insolvent's 
creditors  by  reason  of  the  abandonment  and  that  therefore  creditors 
are  without  right  of  compensation  for  claims  maturing  after  the 
abandonment — De  Lorimier,  J. — Riddel  vs.  Goold,  M.  L.  R.,  5  S.  C, 
p.  170. 

15.  Qu'une  dette  non  liquide  pent  quelquefois  6tre  oppos^e  en 
compensation,  quand  elle  est  facilement  liquidable,  comme  le  prix  d'une 
pension  et  entretien,  et  lorsqu'elle  est  Hie  k  la  cr^ance  r6clam6e  par  le 
demandeur,  laquelle  est  elle-m^me  contestee — Pagnuelo,  J. — DScary 
vs.  PominvUle,  M.  L.  R.,  5  S.  C,  p.  366. 

16.  A  Defendant,  sued  in  damages  for  libel,  cannot  plead  compen- 
sation by  damages  sufiered  by  him  from  calumnious  attacks  made 
upon  him  by  the  Plaintifl*— Q.  B.— Trvdel  &  Viau,  M.  L.  R.,  5  Q.  B., 
p.  502. 

17.  Que  le  porteur  d'un  billet  promissoire,  qui  lui  a  6t6  remis  en 
gage,  comme  siiret6  d'une  creance  qu'il  a  contre  I'endosseur  du  billet, 
et  qui  transporte  ce  billet,  pour  valeur  re9ue,  k  un  tiers,  perd,  par  Ik, 
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tont  recoura  contre  son  d^bitenr,  dont  la  dette  se  trouve  ainlsi  compen- 
sie  et  6teinte. — Q.  B. — Lepage  &  Hamel,  19  R.  L.,  p.  439. 

18.  Qu'il  n'y  a  pas  de  compensation  lorsqn'il  s'agit  de  dommages 
non-Iiquid^s. — C.  R. — Brizard  dit  St  Oermain  vs.  Sylvestre,  20  R  L., 
p.  205. 

» 

19.  Que  dans  le  eas  de  louage  d  ouvrage,  lorsque  les  travaux  et 
les  ouvrages  sont  mal  executes  et  ne  sent  point  faits  eonform^mentau 
march^  intervenu  entre  les  parties,  au  plan  eonvenu  et  aux  regies  de 
Tart,  le  maitre  qui,  dans  le  cours  de  Touvrage,  pour  des  raisons  aussi 
plausibles,  met  fin  k  ce  march6,  est  en  droit  d'opposer  on  compensation 
k  I'indemnit^  reclame  par  I'entrepreneur,  les  dommages  k  lui  resultant 
de  la  confection  d6fectueuse  do  ces  travaux  et  ouvrages  et  de  la  perte 
des  mat^riaux  qu'il  a  fournis  et  dont  Tentrepreneur  n'a  pas  fait  un 
emploi  convenabla — Taschereau,  J. — Therrien  vs.  ViUiotte  dit  La- 
tour,  20  R  L.,  p.  209. 

20.  Que  le  d6fendeur,  qui  est  poursuivi  par  une  action  personnelle, 
resultant  d'un  contrat,  pent,  par  unc  exception,  opposer  en  compen- 
sation des  dommages  resultant  de  la  violation  des  clauses  du  contrat. 
— WuBTELE,  J. — Davidson  ve.  Gagne,  20  R  L,  p.  304. 

21.  Qu'on  ne  pent  opposer  en  compensation  une  dette  liquide  k 
une  reclamation  qui  ne  Test  pas,  mais  que  si,  dans  une  action  en  dom- 
mage,  le  defendeur,  sans  admettre  la  reclamation  du  demandeur,  lui 
offre  une  cr^ance  liquide,  en  compensation  des  dommages  qu'il  pour- 
rait  etablir,  la  Cour,  par  le  jugement  final,  liquidant  les  dommages, 
pourra  declarer  la  compensation. — C.  R. — Lapalme  vs.  Elliott,  34  L. 
C.  J.,  p.  228. 

22.  Qu'un  defendeur,  poursuivi  pour  une  reclamation  claire  et 
liquide,  ne  pent  opposer  en  compensation  une  cr6ance  qui  lui  aurait 
ete  ced6e,  par  un  ex-associe  du  demandeur  et  resultant  de  leurs  rela- 
tions d'associ^s,  s'il  n  y  a  pas  eu  de  rfeglement  de  comptes  entre  les 
associ^s,  cette  cr^ance  n'etant  pas  claire  et  liquide. — Q.  B. — de  Laet  vs. 
MaUette,  34  L.  C.  J.,  p.  334. 

23.  Qu'^  une  action  sur  compte  pour  vente  et  livraison  de  cer- 
taines  marchandises,  on  ne  pent  opposer  en  compensation  des  domma- 
ges soufferts  par  suite  de  la  livraison  de  marchandises  de  quality 
inferieure,  mais  en  vertu  d'un  autre  contrat  que  celui  sur  lequel  est 
bas6  Taction  ;  dans  ce  cas  il  faut  proc6der  par  demande  incidente. — 

Taschereau,  J. — LafrenUre  vs.  McBean,  M.  L.  R,  7  S.  C,  p.  37. 
20 
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24.  Que  dans  une  cession  de  droits  successifs,  la  declaration  faite 
par  le  c^dant,  qu'il  est  le  seul  parent  et  successible  du  de  cajua  com- 
porte  garantie  quant  k  la  qUote  part  du  droit  c4d6  par  lui.  Qu'il  n'y 
a  pas  solidarity  legale  de  garantir  la  cessioh  de  droits  faite  par  plu- 
sieurs,  si  cette  solidarity  n'est  pas  stipul^e.  Que  dans  le  cas  d^  stipula- 
tion de  garantie  de  la  part  du  c^dant,  la  connaissance  par  Tacqu^reur, 
d'une  cause  de  trouble,  n'eropSche  pas  ce  dernier  d'exercer  son  recours 
contre  le  c^dant  (1512  C.  C.)  Qiie  Tacqu^reur  d'un  itumeuble,  qui 
6teint  un  droit  sur  Timmeuble  pour  lequel  il  est  garanti,  a  ditoit  de 
diminuer  le  coilt  de  ce  droit  sur  le  prix  de  vente  qui  lui  est  reclam^. 
— C.  K—Forbee  vs.  Bv/ms,  21  R.  L.,  p.  203.— Jette,  J.— 21  R,  L ,  p. 
163. 

25.  Dahs  une  poursuite  institute  par  la  couronne  pour  reclamer 
d'un  ^vocat  le  montant  d'Une  tdxe  impost  sur  Tordre  des  avocats, 
cet  avocat  pent  plaider  en  compensation  les  services  proFessionnels 
qu'il  a  rendus  k  la  couronne.  Cet  avocat  n'a  pas  le  droit  de  produire 
one  demande  incidente  pour  la  balance  des  f rais  qui  peut  lui  rester  due 
par  la  couronne  en  sus  du  montant  de  isa  taxe,  mais  doit  se  pourvoir 
par  le  moyen  de  la  petition  de  droit. — Andrews,  J. — Fortier  vs,  Lan- 
gdier,  R.  J.  Q.,  5  C.  S.,  p.  323. 

26.  The  Plaintiff,  salaried  beadle  of  the  parish  church,  claimed 
(140  from  the  Fabrique  for  alleged  special  services  in  connection 
with  his  employment.  Plea»  that  by  Plaintiff's  gross  neglect  the 
church  was  burned,  and  plate  and  valuables  lost,  whereby  Defendants 
suffered  great  damage,  which  Uiey  set  up  in  compensation.  Demurrer 
to  plea,  on  the  ground,  1st.  that  Defendant's  claim,  being  for  unliqui- 
dated damages,  could  not 'be  urged  in  compensation,  2nd.,  that  Defen- 
dants did  not  allege  that  at  a  regular  meeting  of  the  FabHqiie,  or  of 
the  parishoners,  they  had  been  authorised  to  so  plead.  Held,  Isfc.  That 
inasmuch  as  the  respective  claims  of  the  parties,  appeared  to  be  about 
equally  easy  of  liquidation,  justice  required  that  they  should  be  tried 
by  one  suit ;  and,  2nd,  that  the  want,  iii  Defendants'  plea,  of  allegation 

.of  authorization  to  defend  the  suit,  was  not  good  ground  of  demurrer ; 
though  a  motion  to  compel  them  to  produce  the  authorization  would 
probably  have  succeeded — Andrews^  J.  Oiroiix  vs.  Cwri  &  Mar- 

^uMi&rs  de  Btanport,  17  Q.  L.  R.,  p.  315. 

27.  Que  le  d^fendeur  ne  peut  opposer  en  compensation  k  une 
demande  claire  et  liquide  des  dommages  non  liquid^s,  meme  lorsqu'il 
les  r^lame  par  une  demande  incidente  qui  est  jug6e  en  mSme  temps 
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que  la  demonde  principale. — B^langer,  J. — Masaon  vs.  McQowan,  35 

AM   C.   J.,  p.    81. 

28.  JtiBqu'^  la  r^ddition  et  an  r^glemont  de  comptes  rcst^  en 
suspens  entre  associ^s,  on  ignore  lequel  d'entre  eux  serad^biteur.etla 
somme  pouvant  former  le  reliquat  n'est  en  consequence  ni  liquidc,  ni 
exigible,  et  ne  pent  par  dttite  6ti-e  offerte  en  oompensition  d'une 
cr^ance  certaine  et  determine. — C.  R. — Le/ehvre  vs.  Aviyry,  1  R  de 
J.,  p.  S33. 

29.  lieB  taxes  monicipales  ne  sont  pas  miaceptibles  de  compensa- 
tion ;  ainsi  on  contribuable,  qui  a  ^t^  ^In  conseiiler  municipal,  alors 
qil'il  deviiit  des  taxed,  ne  pent  opposer  Texistence  d'une  cr^anee  centre 
la  corporation  pour  ^happer  k  la  d^h^ance  prononc6£  pax  Tarticle 
135  du  code  municipaL-v-C.  R. — Oauthier  vs.  Chevalier,  R.  J.  Q.,  7  C. 
S.,  p.  178. 

30.  L'intim^,  d^biteur  de  T.  en  Tertu  d'actes  d'obligation,  lui 
avait  souscrit  deux  billets  k  ordre,  moyennant  prorogation  du  terme, 
et  T.  avait  endoss6  ces  billets  a  Tappelant.  Une  action  r6dig6e  et 
sign^  par  Tappelant,  comme  procureur  ad  litem,  fut  port6e  contre 
rintim6,  au  nom  de  T.,  en  recouvrement  du  montant  des  obligations,  et 
les  billets  f  urent  d6pos6s  en  Oour  au  retour  de  la  sommation.  Llntim^ 
fit  signifier  &  T.  un  transport  qui  lui  avait  6t6  consenti  d'une  dette  qui, 
par  compensation,  ^teignait  oelle  pour  laquelle  Taction  ^tait  pOrtee. 
L^-dessus,  Taction  fut  retiree  avant  defense,  et  avant  demande  de 
plaidoyers,  et  Tappelant  en  intenta  une  nouvelle,  en  son  propre  nom, 
fondle  sur  les  billets  promissoires,  dont  il  6tait  porteur  comme  susdit. 
A  cette  nouvelle  action,  Tintim6  plaida  compensation  par  la  dette  due 
par  T.,  qui  lui  avait  6t6  transport^e.  Jug6,  que  ce  plaidoyer  6tait  bien 
fond6.— Q.  B.—Hould  &  Tousignant,  R.  J.  Q.,  1  B.  R.,  p.  561. 

lino.  1.  Decision  number  1,  noted  at  this  article  (Muvr  & 
Muir)  is  also  reported  in  the  19  R.  L.,  p.  226. 

Decision  number  2,  noted  at  this  article,  was  reversed  by  the 
Court  of  Review,  which  held  as  follows : 

2.  That  Railways  subsidized  by  this  Province,  under  the  Que- 
bec Railway  Act,  1869,  are  liable  to  seizure  or  sale  by  ordinary  pro- 
cess of  law. — C.  R. — Mason  Manufacturing  Co.  vs.  Levis  &  Kennebec 
ity.  Co.,  7  Q.  L  R.,  p.  SO. 
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8.  Decision  number  18  noted  at  this  article  (Redfield  &  Corpo- 
ration  of  Wickham)  is  also  reported  in  the  33  L.  C.  J.,  p.  170. 

4.  Qu'une  licence  pour  tenir  hdtel  est  insaisissable. — Charland 
J. — Berlin  vs.  ThSroiuc,  17  R.  L.,  p.  240. 

5.  Que  Tusufruit  peut  Stre  saisi  et  vendu  pour  le  paiement  des 
taxes  municipales  impos6es  sur  un  immeuble  detenu  au  moyen  d'un 
titre  portant  la  clause  d'insaisissabilit6.  Que  Tusufruit  6tant  un 
d^membrement  de  la  propri6t6  et  qui  ne  peut  exister  qu  en  vertu  d*un 
titre,  il  est  n6cessaire  que  la  saisie  qui  en  est  faite  soit  d'une  mani^re 
precise  et  certaine,  dans  les  termes  mdmes  d^i  titre  qui  cree  cet  usu- 
f ruit  et  en  indiquant  ce  titre. — Q.  B. — Oareau  &  Citd  de  Montreal,  32 
L.  C.  J.,  p.  306. 

6.  Que  dans  une  donation  une  clause  d'insaisissabilit6  est  distincte 
de  celle  d'inali^nabilit^  et  qu'uue  pension  alimentaire  insaisissable  est 
cessible. — Tellier,  J. — PersiUier  dit  Lachapelle  vs.  Brunei,  M.  L.  R,  4 
S.  C,  p.  455. 

7.  Que  des  dommages  accord6s  en  reparation  de  blessures  corpo- 
relles  et  pour  soins  m^dicaux,  perte  de  temps,  eta,  ne  sont  pas  saisis- 
sables. — Pagncjelo,  J. — Oressi  vs.  Young,  18  R.  L.,  p.  186. 

• 

8.  Qu'uhe  reclamation  pour  des  dommages  accord^s  pour  des 
injures  ^crites  est  saisissable  et  sujette  k  la  compensation,  comme  toute 
autre  cr6ance. — Q.  B. — Aroharnbault  &  Lalonde,  18  R  L.,  p.  191. 

9.  Qu'une  pension  qui  n'est  pas  constitute  k  titre  puremcnt  gra- 
tuit,  mais  ^our  certaines  considerations  exprim^es  k  I'acte  de  consti- 
tution, est  saisissable. — C.  R — Vignavlt  vs  Bone,  19  R  L.,  p.  185. 

10.  Que  des  effets  mobiliers,  donnas  comme  aliments  et  declares 
insaisissables,  sont  cependant  soumis  k  un  privilege  pour  les  frais  fails 
pour  leur  conservation. — Papineau,  J. — Benoit  vs.  Benoit,  19  R.  L., 
p.  237. 

11.  A  judgment  may  be  registered,  against  the  gfre-vrf,  upon  the 
substituted  property,  even  though  the  property  be  insais  ssahle. — 
LoRANGER,  J. — Seymour  vs.  Seymour,  21  R  L.,  p.  39. 

12.  A  provisional  alimentary  allowance,  granted  by  the  Court,  to 
a  wife,  during  the  pending  of  her  suit  against  her  husband  for  sepa- 
ration de  corps  et  de  biens,  is  an  alimentary  debt,  within  the  meaning 
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of  C.  C.  P.  658  and  an  alimentary  allowance,  payable  to  the  husband, 
under  the  will  of  his  father,  may  be  seized  therefor,  though  declared 
inaaiaiasable  by  the  will. — Q  R. — Perrault  vs.  Alasson,  M.  L.  R,  7  S, 
C,  p.  120. 

13.  An  ordinary  debt  cannot  be  set  up  in  compensation  against  a 
claim  for  the  return  of  a  deposit. —  Q.  B. —  Rattray  &  Methot,  16  Q. 
L.  R,  p.  263. 

14.  Qu'un  chemin  de  fer  pent  etre  saisi  et  vendu  comme  tout 
autre  immeuble,  et  que  la  designation  du  chemin,  telle  que  donn^e 
dans  la  charte  de  la  compagnie,  est  suffisante. — Q.  B. —  Union  Bank 
of  Lower  Canada  <&  Corporation  of  Wickkam,  21  R  L.,  p.  212. 

15.  Qu'une  pension  alimentaire  d6clar6e  insaisissable  pent  n6an- 
moins  6tre  saisie  k  la  poursuite  d'une  personne,  dans  Tesp^e,  T^pouse 
du  d^fendeur,  k  qui  le  creancier  de  cette  pension  alimentaire  doit, 
lui-m6me,  des  aliments. — Jette,  J. — Belai/r  vs.  Sinical,  R  J.  Q.,  2  C. 
S.,  p.  226. 

■ 

16.  Que  les  d^fendeura,  qui  ont  coup6  ill^galement  du  bois  sur 
la  terre  du  demandeur  et  I'ont  enlev6,  ne  peuvent,  k  la  saisie-revondi- 
cation  que  celui-ci  en  fait,  lui  opposer,  en  compensation,  du  bois  qu'il 
aurait  coupe  ill^nlement,  quatre  ans  auparavant,  sur  la  terre  de  Tun 
des  d^fendeurs,  spoliatus  ante  omnia  restitiiendvs. — Cimon  J. — Duh^ 
vs.  Quiret,  R  J.  Q.,  2  C.  S.,  p.  314. 

17.  Que  le  niontant  adjug6  pourlibelle  est  saisissable. — Jetie,  J. 
— Desrosiers  vs.  Meilleur,  R  J.  Q.,  2  C.  S.,  p.  411. 

18.  Q'un  ex^uteur  testamentaire,  qui  a  ^t^  poursuivi  par  un  h^- 
ritier  en  destitution  de  sa  charge,  et  qui  a  fait  debouter  Taction  de 
cet  h^ritier,  avec  d6pens,  pent  charter,  k  ce  dernier,  le  montant  des 
frais  qu*il  a  ainsi  pay6s,  malgr^  que  les  revenus  16gu6s  k  cet  h^ritier 
soient,  par  le  testament,  d^clar^s  insaisissables.  Qu'un  demandeur  est 
non  recevable  k  se  plaindre  de  rirr^gularit^  d'une  consignation  faite 
par  le  d^fendeur  lorsqu'il  en  a  touch6  le  montant.  Dans  cette  cause  le 
jugement  condamna  la  demanderesse  k  payer  certains  frais  en  com- 
pensation des  frais  que  le  d^fendeur  avait  k  payer. — DeLorimier,  J. 
Qm7ital  vs.  Roberge,  R  J.  Q.,  2  C.  S.,  p.  462. 

19.  Le  l^gataire  d'un  immeuble,  '*  k  titre  d'aliments  et  soutien  de 
"  la  vie,  sans  qu'il  puisse  aucunement  etre  assujetti  et  arret«^  par  aucun 
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'  "  d9  ses  cr^nciers  presents  et  futars/'  pent  Fali^ner  et,  partant,  Thypo- 
th^uer,  pour  garaotir  le  remboursement  d'une  somme  emprunt^e  ponr 
y  faire  des  additions  et  ameliorations.  Le  cr^ancier  hypoth^caire  a  le 
droit,  en  vertu  d'un  jugement  condamnant  le  I6gataire  a  lui  payer  des 
intirSts  4chus  sur  l^  somme  ainsi  pret^e,  de  saisir  les  loyers  dus  par 
lea  locataires  de  Timmeuble.  Le  l^gataire  contestant  cette  saisie-arrdt 
ne  peut  tout  aa  plus  en  demander  la  nullity  que  pour  partie,  et  ne 
pent  conelure  qu'k  une  Ventilation  pour  ^tablir  la  valeur  respective  de 
Timmeuble  tel  que  l^gu^  tet  des  ameliorations  faites  au  moyen  de 
Temprunt,  la  proportion  du  loyer  due  k  raison  de  celles-ei  ^taat,  k  toat 

6v&nement,  saisissable  et  ind^pendante  de  fa  condition  du   leg.  — - 
Casault,  J. — Faribavlt  vs.  Oaay,  R.  J.  Q.,  4  C.  S.,  p  143. 

20.  Le  tiers-saisi  peut  declarer  que  la  dette,  dont  il  est  d^biteur, 
est  insaisissable,  et  une  contestation  fondle  sur  le  motif  qu'il  a  fait 
telle  declaration,  est  mal  fondle.  Des  revenus,  stipules  insaisissables, 
d'un  immeuble  peuvent  cependant  Stre  saisis  pour  des  reparations  et 
ouvrages  necessaires  pour  la  conservation  de  cet  immeuble.  — C.  R — 
DeTners  vs.  BoHthUlier,  R.  J.  Q.,  7  C.  S.,  p.  32. 

21.  Un  testament  contenait  la  disposition  suivante  :  "  Je  donne 
''  et  l^gue  k  mon  fr^re,  C.  A.  Pacaud,  domicilie  avec  moi,  une  pension 
*'  viag&re  et  annuelle  de  S120  par  annee,  payable  par  trimestre  et 
**  d'avance,  k  compter  du  jour  de  mon  dec^s,  et  je  le  tiens  quitte  de 
"  tout  ce  quil  pourra  me  devoir  au  jour  de  mondec^s."  Jugi:  Que 
la  pension  ainsi  legue  Tetait  k  titre  d  aliments,  et  n'etait  pas  saisis- 
sable. Bien  qu'une  pension  alimentaire  soit  saisissable  en  satisfac- 
tion des  frais  encourus  pour  son  obtention,  (Belleuii  vs.  Ennis,  R.  J. 
Q.,  6  C.  S.  194),  elle  ne  Test  pas  des  frais  adjug^s  contre  le  pension- 
naire  sur  une  procedure  malheureuse  par  lui  faite  dans  le  but  de  col- 
lecter  sa  rente. — C.  R. — Pacaud  vs.  Diimoidin,  R  J.  Q.,  7  C.  S.  p. 
296. 

22.  Une  pension  alimentaire  accordee  en  justice  peut  6tre  saisie 
pour  les  frais  encourus  pour  lobtenir,  lesquels  sont  censes  etre  d'une 
nature  alimentaire  Les  provisions  alimentaires  accordees  par  justice 
sont  insaisissables,  mSine  pour  les  frais  qui  les  ont  fait  obtenir  ;  mais 
les  pensions  ne  meritent  pas  la  meme  faveur,  et  les  frais  qui  les  ont 
creees  doivent  etre  consideres  comme  dette  de  la  mSme  nature  que  la 
chose  qu'ils  ont  produite,  c  est-k  dire  comme  dette  alimentaire ;  et, 
mSme  si  on  entendait  aux  pensions  creees  par  justice  Texception  pour 
leur  saisie  que  Tarticle  558  C.  P.  C.  fait  pour  les  provisions,  elle  n'en 
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se^aient  pas  moins  siijettes  k  saisie  pour  les  frais  qui  leur  out  donn^ 
fpxistenpe. — C.  R. — Belleau  &  Ennis,  R.  J.  Q.,  6  C.  S.,  p.  194. 

IIMI.  1.  See  case  of  Riddel  vs.  Oacld,  noted  in  this  Supplement 
at  article  1188,  decision  number  14. 

2.  A  witness  of  one  party  may  levy  the  amount  of  his  taxed 
expenses  on  the  opposite  party  condemned  to  pay  them,  even  after 
the  finaj  ji^dgipcnt  has  been  rendered  in  favor  of  the  latter,  awarding 
him,  against  the  former,  costs  to  a  much  larger  amount  Compensation 
does  not  tal^e  place,  in  such  a  case,  so  as  te  bring  it  within  the  excep- 
tion in  Art.  281,  C.  C.  P.,  "  that  the  amount  allowed  the  witness  has 
*'  not  already  been  paid  to  such  party  or  his  attorney  in  virtue  of  ^ 
*•  duly  Receipted  bill  of  costs." — Andrews,  J. — Brousseau  vs,  Trottier, 
R.  J.  Q.,  7  C.  S.  p.  111. 

1198.  See  case  of  McLean  (k  Stewart  noted  in  this  Supplement 
in  full  at  article  1839. 

1200.  Que  le  voiturier  est  tenu  de  remettre  au  voyageur  la 
valise  que  ce  derpier  lui  a  confine,  ou  de  prouver  que,  si  cette  livrai- 
son  est  impossible,  ce  n  est  pas  sa  faute,  et  qne^  s'il  pretend  que  sa 
valise  a  disparu  par  cas  fortuit,  il  doit  prouver  le  cas  fortuit. — Pa- 
GNUELO,  J. — Pellant  vs,  Canadian  Pacific  Ry.  Co,,  35  L.  C.  J.,  p.  42  ; 
M.  L.  R.,  7  S  C,  p.  131.— Q.  B.— R  J.  Q.,  1  B.  R.,  p.  311 

1208.  1.  Where  a  party  alleges  special  matters  in  his  answer  to 
a  plea,  the  burden  of  proof  in  support  of  his  affirmation  rests  on  the 
party  making  such  allegation. — C.  R. — Bury  vs,  Forsyth,  32  L.  C.  J., 
p.  267. 

2.  Le  cr^ancier  d'une  obligation  consentie  par  une  femme  marine 
et  qui  est  attaqu^e  pour  d^faut  de  consideration  et  comme  ayant  6tii 
consentie  pour  une  dette.  du  mari,  doit  etablir  que  Taote  est  fond^  sur 
une  consideration  propre  a  la  femme,  surtout  s'il  se  presente,  comma 
dans  Tesp^ce,  dcs  circonstances  de  nature  &  faire  douter  de  son  exis- 
tence.— ^Q.  B. — Union  Bank  &  Oagnon,  15  Q.  L.  B.  p.  31- 

3.  A  similar  decision  (noted  in  this  Supplement  at  article  1301, 
decision  number  3)  was  rendered  in  the  case  of  Artisans*  Permanent 
Building  Society  vs,  Lemieux, 

4.  See  also  case  of  Bentley  vs.  Stock,  noted  in  this  Supplement  at 
|u*ticle  1220,  decision  number  1,  and  case  of  Baxter  vs,  Ghrau,  noted  in 
this  Supplement  at  article  1242,  decision  number  5. 
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5.  A  person  suing  for  damages  for  libel  and  who  alleges  that  he 
had  no  knowledge  of  the  libel  until  one  month  previous  to  the  insti- 
tution of  the  eiction,  must  prove  his  allegation  ;  failing  which,  his 
action,  if  instituted  more  than  one  year  from  the  date  of  the  libel, 
will  be  dismissed. — Q.  B. — Titu  &  Duhaime,  18  R.  L.,  p.  374. — C.  R. — 
15  Q.  L.  R.,  p.  275. 

6.  It  is  sufficient  for  the  shipper  to  prove  the  reception  of  goods 
by  a  carrier  and  the  fact  that  they  have  not  been  delivered  to  the 
consignee,  to  plaice  upon  the  carrier  the  burden  of  proving  that  the 
loss  was  caused  by  a  fortuitous  event,  or  irresistible  force,  or  has  arisen 
from  a  defect  in  the  goods  themselves. — Q.  B. — Richelieu  <&  Ontario 
Nav.  Co.,  &  Fortier,  M.  L.  R.,  5  Q.  B.,  p.  224 ;  18  R.  L.,  p.  83 ;  34  L.  C. 
J.,  p.  9. 

7.  Where  action  is  brought  on  a  contract,  in  a  disi»*ict  which  is 
not  that  of  the  domicile  of  the  debtor,  the  Plaintiff  must  prove  conclu- 
sively that  the  condition  containing  the  election  of  domicile,  which  is 
relied  on  to  give  jurisdiction,  was  pointed  out  to  the  Defendant  by  the 
agent  when  obtaining  the  subscription,  and  that  the  Defendant  agreed 
to  be  bound  by  such  condition. — Gill,  J. — BeLden  vs.  Christie,  33  L 
C.  J.,  p.  335. 

8.  The  shares  seized  in  this  case,  being  held  by  the  Bank  in  trust 
for  K  A.  M.  6^  al.,  the  onus  of  proof  was  on  the  Respondent  to  show 
that  the  shares  had  been  purchased  with  E.  A.  M.'s  money  when 
insolvent. — Supreme  Court. — Eolmea  &  Carter,  12  L.  N„  p.  339 ;  16 
S.  C.  R.,  p.  473. 

9.  Qu'un  voiturier  est  responsable  des  avaries  et  dommages  que 
souffrent  les  marchandises  confines  a  sessoins,  lorsqu'il  ne  pent  prouver 
qu'ils  sont  imputables  &  force  majeure  et  que  la  preuve  de  la  force 
majeure  et  celle  du  vice  de  la  chose  mSme,  si  le  voiturier  Tinvoque, 
incombe  &  cc  dernier. — Q.  B. — Ouimet  &  Canadian  Express  Co.,  M. 
L.  R.,  5  Q.  B,  p.  292;  17  R.  L.  p.  225  ;  32  L.  C.  J.,  p.  319. 

10.  When  persons  are  occupying  lands,  which  have  never  lieen 
marked  off  by  a  regular  survey  and  one  of  them,  instead  of  bringing 
an  action  en  homage,  to  settle  the  limits  of  his  property,  sues  a 
nei&fhiiour  for  the  value  of  trees  alleged  to  have  been  cut  by  him  upon 
Plaintiffs  land,  it  is  incumbent  on  the  Plaintiff  to  make  it  clear,  by 
positive  testimony,  that  the  trees  were,  in  fact,  cut  upon  his  land. — Q- 
B.—MiZliken  &  Bourget,  M.  L.  R.,  5  Q.  B.,  p.  300. 
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11.  la  the  case  of  voluntary  deposit,  the  depositary  being  only 
liable  for  the  loss  of  the  thing  deposited  if  the  loss  be  due  to  his  fault 
and  negligence,  the  depositor  must  prove  such  fault  and  negligence. — 
Champagne,  D.  M. — Chevalier  vs.  Beavsoleiiy  13  L.  N.,  p.  90. 

12.  A  municipal  corporation  issued  and  handed  to  the  Treasurer 
of  the  Province  of  Quebec  certain  debentures,  as  a  subsidy  to  a 
railway  company,  the  same  to  be  paid  over  to  the  company,  in  the 
manner  and  subject  to  the  same  conditions  on  which  the  government 
provincial  subsidy  was  payable  under  44-45  Vict.  cap.  2,  viz.  "  When 
"  the  road  was  completed  and  in  good  running  order  to  the  satisfaction 
"  of  the  Lieutenant-Governor  in  CJouncil."  The  railway  sued  the  Pro- 
vincial Treasurer  to  recover  the  debentures,  after  the  government 
bonus  had  b  en  paid,  and  the  municipal  corporation  wa.s  made  nfaise 
en  cauae.  Held  :  That  as  the  Provincial  Treasurer  had  admitted  by 
his  pleadings  that  the  road  bad  been  completed  to  the  satisfaction  of 
the  Lieutenant-Governor  in  Council,  the  onus  was  on  the  municipal 
corporation  to  prove  that  the  Government  had  not  acted  in  conformity 
with  the  statute. — Supreme  Court. — County  of  Ponctia^  Jk  Rossy  13 
L.  N.,  p.  164  ;  17  S.  C.  R.,  p.  406. 

13.  Que  c'est  au  demandeur  qui  poursuit  devant  le  tribunal  du 
lieu  od  il  pretend  que  son  droit  a  pris  naissance,  k  prouver,  sur  une 
exception  d^clinatoire,  qu'en  effet  son  droit  d'action  a  pris  naissance 
dans  les  limites  de  la  juridiction  du  tribunal  oi!i  il  poursuit. — Mathieu, 
J. — Fraser  V8,  OUroy,  19  R.  L,  p.  80. 

14.  The  burden  of  proving  that  the  loss  or  destruction  of  baggage 
deposited,  by  a  carrier,  after  its  anival,  in  a  room  assigned  to  un- 
claimed baggage,  has  occurred  without  his  act  or  fault,  is  on  the 
carrier,  the  presumption  being  that  he  is  in  fault  if  he  fail  to  deliver 
the  thing.  Hence,  if  no  explanation  be  given  of  the  disappearance  of 
baggage  before  the  delivery,  the  carrier  is  liable  for  the  value. — 
Pagnuelo,  J. — Pellant  vv.  Canadian  Pacific  Ry.,  M.  L.  R,  7  S.  C, 
p.  131 ;  35  L.  C.  J.,  p.  42. 

The  above  case  was  confirmed  in  Appeal  where  it  was  held  as 
follows : 

Que  le  voiturier  est  tenu  de  remettre  au  voyageur  le  bagage 
qui  lui  a  ^t^  confi6,  sur  livraison  descontre-marques  donn^es  au  voya- 
geur, et  qu'il  ne  pent  6tre  Iib6r6  de  cette  obligation  qu'en  prouvant 
que  la  livraison  en  est  devenu  impossible,  sans  son  fait  ou  sa  faute,  et 
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qu'il  est  tenu  de  prouver  le  oas  fortuH  qu'il  all^g^e. — Q.  B. — Cana- 
dian Pacific  Ry.  Co,  it  Pellant,  R  J.  Q.,  1  B.  R,  p.  311 

15.  Que  dans  une  actiop  en  dommage,  pour  d^nonciation  calom- 
nieuse,  le  demandeur  n'a  q\x*k  prouver  la  d^nonciation  et  I'arrestation 
qui  s'ea  est  suivie,  et  le  jugement  la  declarant  mal  fondto,  et  que 
e'est  au  d^fendeur  k  prouver  que  sa  denonciation  etait  justifiable.^ 
C.  K—Painchavd  vs.  BeU,  21  3.  L,  p.  370. 

16.  Que  celui  qui  demande  la  nuUite  d'un  acte,  apr^  sa  passation 
doit,  lorsque  le  d^feudcur  plaide  prencription  de  Taction,  all6guer  et 
prouver  qu'il  n'a  eu  connai»SAnce  de  Tacte  que  dans  Tann^e  pr^^dant 
I'institution  de  son  action. — C.  R. — Bartlie  vs,  Ouertin,  R.  J.  Q.,  1  C. 
S.,  p.  96. 

17.  En  droit,  celui  qui  demande  la  nullity  d'un  mariage,  se  fon- 
dant sur  I'existence  d'un  mariage  ant^rieur,  doit  fournir  la  preuva 
certaine  de  la  celebration  de  ce  premier  mariage  et  de  Texistenoe  do 
premier  ipoux. — Jette,  J. — Harvey  vs.  Young,  R.  J.  Q ,  4  C.  S.,  p.  446. 

18.  Que  dans  le  cas  d'une  assignation  faite  k  une  compagnie 
ayant  son  principal  bureau  d'affaires  dans  la  province  d'Ontario,  en 
parlant  k  son  agent,  sur  une  exception  k  la  forme,  niant  la  quality  de 
Tagent  k  qui  I'huissier  a  parl6,  c'est  au  demandeur  k  prouver  cette 
agence. —  Mathieu,  J. —  Schidtze  vs.  Thorold  Felt  Ooods  Oo.,  R 
J.  Q.,  2  C.  S.,  p.  77. 

19.  La  femme  marine,  qui  veut  profiter  de  la  disposition  6nonc^ 
en  Tarticle  1301  C.  C  pour  6chapper  au  paiement  d'un  billet,  qu'elle 
pretend  avoir  signe  pour  son  mari,  doit  prouver  que  le  tiers  porteur, 
qui  a  escompte  ce  billet,  savait.  au  moment  ou  il  a  avanc6  son  argent 
sur  la  foi  de  la  sismature  de  la  defenderesse,  que  cette  derniere  ne 
s'^tait  obligee  que  pour  son  mari. — LoRANGER,  J. — La  Banque  Natio- 
nal i  vs.  Ricard,  R.  J.  Q.,  2  C.  S.,  p.  152. 

(The  above  case  was  reversed  by  the  Court  of  Appeal  on  a  ques- 
tion of  appreciation  of  evidence,  but  that  Court  does  not  seem  to  have 
overuled  the  principle  laid  down  in  the  judgment  of  the  Superior 
Court  as  to  the  onus  prohandi. — Q.  B. — R.  J.  Q.,  3  B.  R.,  p.  161). 

20.  Celui  qui  invoque  une  hypothfeque  constitute  en  sa  faveur 
est  tenu,  en  cas  de  contestation,  de  prouver  que  son  d6biteur  6tait,  lors 
de  la  passation  de  Facte,  propri6taire,  ou  possesseur  k  titre  de  propria- 
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taire,  de  Ti  mineable  hypoth6qa4 — ^C.  R. — OaUien  vs.  TaiUan,  R  J. 
Q.,  3  C.  a,  p.  390. 

21.  Loreque,  dans  une  poursuite  ear  ua  billet  proniissoire,  le 
d^emdeur  nie,  par  un  plaidoyer  3oufcena  d'affidavit,  qq'il  ait  re^u 
valeur.  c'est  h  lui  k  proover  qu'il  na  pa«  de  fait  re^u  valeur, 
et  noD  au  demandeur^  k  ^tablir  que  valeur  a  ^t^  donn^e  pour  le 
billet —  Gabon,  J. —  Cdtd  va.  Bergeron,  R  J.  Q.,  3  C.  S.,  p.  476. 

22.  Le  transfert  fait  par  le  mari  h,  sa  femine,  s^par^e  de  biens, 
pendant  le  marriage,  d'actions  dans  une  banque,  qui  ont  iiA  acquises 
par  lui  en  son  propre  nom,  mais  avee  les  deniers  de  sa  femme  et  riiel- 
lement  pour  elle,  est  l^gal.  Les  endossements  de  Ja  femme,  sur  dos 
billets  d^jk  endoss^  par  son  mari,  sont  nuls  comme  cautionnement  de 
Ia  femme  pour  son  mari. — H  incombe  h,  la  banque  qui  a  escompt^  ces 
billets  et  qui  les  oppose  aux  h^ritiers  de  la  femme,  d'^tablirdairement 
que  eette  derni^rea  ben^iici^de  telescompte. — L'etatd'insolvabilit^du 
mari  et  le  fait  qu'il  n'avait  pas  de  biens,  ainsi  que  des  d^larations  par 
la  femme  que  diverses  transactions  faites  par  son  mari  ^taier  t  pour 
86^  affaires  k  elle,  ne  constituent  pas  une  pr^somption  qui  puisse  ren- 
dre  valables  cea  endossements,attendu  que  la  femmo  ne  peut  assumer, 
d'une  mani^re  g6n^rale,  les  obligations  de  son  mari. — Q.  B. — Jodoin& 
La  Banque  d'Hochelaga,  R.  J.  Q.,  3  B.  R,  p.  36, 

23.  Celui  qui  se  pretend  porteur  de  bonne  foi,  pour  I'avoir  acquis 
avant  lecheance  ct  pour  valeur,  d'un  billet  ent&cbe  de  fraude  et 
d'ill^galit^,  est  tenu  de  prouver  ce  qu'il  all^gue. — C.  R — Banque 
Jacques'Gartier  vs.  Qagnon,  R  J,  Q.,  6  C.  S.,p.  88. — Cimon,  J. — R.  J. 
Q.,  6  C.  S.,  p.  499. 

24.  In  an  action  of  damages,  by  an  employee  against  his  employer, 
for  dismissal  without  just  cause,  where  the  employee  was  paid  by  the 
week,  but  alleges  that  he  was  engaged  by  the  year,  it  is  for  him  to 
prove  that  the  engagement  was  by  the  year,  and  not  by  the  week. — 
Ta.it,  J. — Rival  dit  Belleroas  vs.  Martin,  R  J.  Q.,  6  C.  S.,  p.  326. 

25.  Where  a  party  seeks  to  have  his  attorney  judicially  disavowed* 
th^  Court  will  not  presume,  in  the  absence  of  any  evidence  on  either 
side,  that  the  attorney  was  authorized. — Davidson,  J. — Lajvunesae  vs, 
Augi,  M.  L.  R.,  7  S.  C,  p.  459. 

26.  Le  voiturier,  auquel  on  demande  la  valeur  d'effets  endommag^s 
k  la  suite  de  I'mcendie  d'un  bateau-&-vapeur,  et  qui  plaide  force  ma- 
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jeure,  doit  prouver  que  rincendte  ne  provenait  pas  d'une  cause  qui  lui 
i'ut  imputable,  la  pr^somption  ^tant,  en  Fabsence  d'une  telle  preuve, 
que  rincendie  est  le  resultat  de  sa  propre  negligence.  Pour  r^clamer 
le  b^aefi  e  de  Texception  d^cretie  t-n  sa  faveur  par  le  statut  f^d^ral,  S* 
R.  C,  ch.  82,  le  voiturier  doit  prouver  que  Tincendie  n'est  pas  dii  4  sa 
faute,  ou  k  sa  negligence,  ni  k  celle  de  ses  eraploy^s. — Q.  R — Richelieiv 
&  Ontario  Navigation  Co.  &  Pierce,  R.  J.  Q ,  4  B.  R.,  p.  8. — Loranger^ 
J.— R.  J.  Q.,  3  C.  S.  p.  139. 

27.  The  election  petition  was  served  upon  tbe  Appellant  on  the 
12th  of  May,  1891,  and  on  the  16th  of  May  the  Appellant  tiled  pre- 
liminary objections,  the  tirst  being  as  to  the  status  of  the  petitioners. 
When  the  parties  were  heard  upon  the  merits  of  the  preliminary  ob- 
jections, no  evidence  was  given  as  to  the  status  of  the  petitioners  and 
the  court  dismissed  the  objection.  On  appeal  to  the  Supreme  Court : 
Held,  reversing  the  judgment  of  the  court  below  (Gwynne,  J.  dissent- 
ing) that  the  onus  was  on  the  petitioners  to  prove  their  status  as 
voters.  {The  Stanstead  case  (20  Can.  S.  C.  R.  p.  12;  followed). — Supreme 
CovRT.—Amyot  &  Lahrecque,  20  S.  C.  R.,  p.  181. 

14^04.  1.  Que  dans  une  action  p^nale,  pour  des  paiements  faits 
k  des  ^lecteurs,  en  contravention  k  la  section  92  de  Tacte  des  Elections 
f^derales  de  1874,  la  quality  d'^lecteur  doit  6tre  prouv^e  par  la  pro- 
duction d'une  copie  ou  d'un  est  rait  de  la  liste  Electorate  et  que  la 
preuve  de  cette  qualite  par  t^moin  n'est  pas  suffisante-  — Mathieq,  J. 
—FiliatrauU  vs.  Prieur,  18  R.  L.,  p.  666. 

2.  Que  dans  une  action  pEnale,  pour  une  somme  de  S200,  a  raison 
d'une  contravention  k  Tacte  Electoral  de  Quebec,  la  publication  dans 
la  Gazette  Officielle  de  Quebec  du  rapport  du  depute  Elu  pour  un 
comtE,  nc  constitue  pas  une  preuve  suffisante  de  la  tenue  de  TElection. 
— Q.  B.—mbert  &  Choquette,  19  R.  L.,  p.  665. 

3.  The  fact  that  an  election  was  held  may  be  proved  by  verbal 
evidence.    Moreover,  such  a  fact  is  a  public  fact,  which  the  Courts 

cannot  ignore  when  it  is  not  specially  put  in  issue  by  the  parties. — 

C.  R. — Brisson  vs.  Ooyelte,  M.  L.  R.,  6  S.  C,  p.  102. 

4.  H.  et  al,  upon  receipt  of  an  order  by  telegram  from  the  Ex- 
change Bank  to  load  cattle  on  a  steamer  for  M.  S.,  with  guarantee 
against  loss,  shipped  thi'ee  days  after  the  suspension  of  the  bank  some 
cattle  and  consigned  them  to  their  own  agents  atLi  verpool.  Subsequent- 
ly they  filed  a  claim  with  the  liquidators  of  the  bank  for  an  alleged  loss 
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of  $7,965  on  the  shipments  and,  the  claim  being  contested,  the  only 
witness  they  adduced  at  the  trial  was  one  of  their  employees,  who 
kciew  nothing  personally  about  what  the  cattle  realized,  but  put  in 
account  sales  received  by  mail  as  evidence  of  loss.  fT^W,  affir- 
ming the  judgment  of  the  courfc  below,  that  assuming  that  there  was 
a  valid  guarantee  given  by  the  bank,  upon  which  the  court  did  not 
express  any  opinion,  the  evidence  as  to  the  alleged  loss  was  insufficient 
to  entitle  H.  et  oL  to  recover.  Per  Taschereau.  J. — That  the  guarantee 
was  subject  to  a  delivery  of  the  cattle  to  M.  S.  and  that  H.  et  al 
having  shipped  the  cattle  in  their  own  name  could  not  recover  on  the 
guarantee. —  Supreme  Court. —  Hathway  &  Chaplin,  21  S.  C  R,  p. 
23.— Q.  B— M.  L.  R,  7  Q.  B.,  p.  317 

5.  La  preuve  de  la  constitution  d'une  compagnie  en  corporation 
ne  pent  se  faire  que  par  la  production  des  lettres  patentes  octroy6es  k 
cette  compagnie,  ou  d*un  exemplaire  de  la  Gazette  Officidle  contenant 
Tavis  de  remission  de  ces  lettres  ;  une  preuve  s^condaire  de  ce  fait 
lie  sera  pas  admise. — Jette,  J. — Garrick  vs,  CaTiada  Pipe  &  FouTidry 
Co.,  R  J.  Q.,  3  C.  S.,  p.  383. 

14^07.  This  article,  as  replax^ed  by  the  R  S.  Q.,  is  noted  in  full 
in  Vol.  1,  p.  741. 

1.  Que  le  certiticat  donn6  par  le  juge  de  session  de  la  paix,  consta- 
tant  qu  un  caution  pour  la  comparution  d*un  prisonnier  avait  ii^ 
forfait  par  la  non  comparution  de  ce  dernier,  est  un  acte  authentique 
•qui  ne  pent  6tre  contredit  par  la  voie  de  I'inscription  en  faux. — 
Wurtelb,  J. — Queen  vs.  St.  Hilaire,  M.  L  R,  5  S.  C,  p.  116. 

2.  L'ordre  en  conseil,  8ign6  par  le  Lieutenant  Qouverneur  et  cons- 
tatant  la  decision  du  pouvoir  ex6cutif  d'accepter  la  proposition  du 
tiers  acqu6reur  des  biens  d'une  succ.ssion  en  d4sh6rence,  6tablit  suffi- 
samment  le  contrat.  — CiMON,  J. — Regina  vs.  Caron,  16  Q.'L.  R,  p.  328. 

3.  Qu'un  r^gistrateur  est  un  fonctionnaire  public,  d^positaire  et 
gardien  de  documents  d'une  nature  public.  Qu'il  ne  pent  Stre  tenu  de 
produire  en  cour  les  documents,  archives  ou  livres  enregistr^s  ou  en 
asage  dans  son  bureau,  k  moins  que  ce  ne  soit  dans  une  instance  sp^- 
ciale  se  rapportant  k  la  forme  ou  k  Tauthenticit^  meme  de  tels  docu- 
ments ;  Que  la  preuve  des  documents  publics  doit  se  faire  au  moyen 
de  copies  ou  extraits  attest^s  suivant  la  loi,  mais  non  par  la  production 
du  document  public  lui-m6me. — Delormier,  J. — Sihillervs.  Canadian 
Pacific  Ry.  Co..  M.  L.  R,  1  S.  C,  p.  174. 
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4.  La  oopid  d'une  copie  d'ttn  procte-verbal,  contenant  une  attes- 
tation du  86cr^taire-tr^rier  qu'il  n'eziste  que  sous  cetie  forme  dans 
lei  arohives  de  la  municipality,  est  une  preuve  suffisante  du  proces- 
vefbal,  dalis  une  action  intent^e  pour  fair ^3  annuler  un  aete  de  repar- 
tition deS  trat^aux  auxquels  il  se  rapporte.  2o.  La  cour  Sup^rieure 
est  cotnp^teote  k  connaitre  d*une  action,  par  un  int^ress^,  en  nullity 
d'un  acte  de  repartition,  mSme  apr^  Texpiration  des  trente  jours  de 
sa  mise  en  vigueur,  dans  lesquels  la  demande  en  cassation  doit  ^ire 
port4e  devant  la  cour  de  circuit.  3o.  Un  acte  de  repartition  doit  ^tre 
ootifonne  au  proc^verbal  en  vertu  duquel  il  est  fait  et  on  ne  pcut 
r^tendre  h,  des  travaux  qui  n'y  sont  pas  pr6 vus,  sans  entrainer  sa  nul- 
lity.— Q.  B. — Chrenier  &  Lacourse,  R.  J.  Q,,  2  B.  R,  p.  445. — C.  R — 
R.  J.  Q.,  1  C.  S.,  p.  558. 

5.  The  verdict  of  a  coroner's  jury,  produced  in  a  civil  suit,  makes 
proof,  as  against  the  party  producing  it,  of  the  death  of  the  person 
on  whose  remains  the  inquest  was  held,  but  not  of  the  circumstances 
attending  it.— 0.  K—Buaby  vs.  Ford,  R.  J.  Q.,  3  C.  S.,  p.  270. 

6.  La  preuve  de  la  constitution  d'une  compagnie  en  corporation 
tie  pent  se  faire  que  par  la  production  de  lettres  patented  octroy^es  k 
cette  compagnie,  ou  d'un  exemplaire  de  la  Gazette  OfficieUe  oontenaot 
I'avis  de  remission  de  ces  lettres ;  une  preuve  secondaire  de  ce  fait  ne 
sera  pas  admisa — Jett^,  J. — Oarrick  Va.  The  Canada  Pipe  A  t'oun- 
dry  Co,,  R.  J.  Q ,  3  C.  S.,  p.  383. 

1308.  This  article,  as  replaced  by  the  R.  S.  Q.,  is  noted  in  full 
in  Vol  I,  p.  742. 

AmeTidTYient, — Article  1208  of  the  Civil  Code,  as  it  is  contained 
in  article  5806  of  the  Revised  Statutes,  is  replaced  by  the  f olio  win  •ir : 

"  1208.  A  notarial  instrument  received  before  one  notary  is 
authentic  if  signed  by  all  the  parties.  If  the  parties  or  any  of  them 
be  unable  to  sign,  it  is  necessary,  to  the  authenticity  of  the  instrument, 
that  the  consent  given  to  the  instrument  by  the  party  thereto  who 
does  or  cantiot  sign  be  received  in  the  presence  of  a  subscribing 
witness.  The  witnesses  may  be  of  either  sex  and  must  be  not  less 
than  twenty-one  years  of  age,  of  sound  mind,  without  interest  in  the 
instrument,  not  civilly  dead,  and  not  deemed  infamous  by  law.  Aliens 
and  married  wotnen  ("except  the  wife  of  the  notary  receiving  the 
instrument^  may  act  as  witnessea    This  article  is  subject  to  the 


\ 
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l^fovisions  contained  In  the  next  following  article,  and  to  those  r^*- 
lating  to  wills.  It  does  not  apply  to  the  cases  mentioned  in  article 
^380,  wten  a  faotary  alone  is  sufficient." — Q.  56  Vict.  cap.  39. 

1.  Par  GosavU  J,  ^ —  Un  acte  re^u  pat*  notaire,  avant  la  mise  en 
f ore^  du  code  notarial,  n'est  pas  authentique  s'il  n'est  pas  dat^,  et  Tacte 
(jui  commence  par  les  mots  *'  Pa/rd^vant  le  notaire  <&c"  avec  un  R 
majuscule,  sans  aucune  r^f^rence  k  une  date  mise,  en  chiffres  pour 
I'annee  et  le  jour  du  mois,  au  haut  de  la  page  sur  laquelle  commence 
Tacte,  n'est  nl  datA,  ni  authetitique. — C.  R. —  Dv/moB  t)«.  (7d^  14  Q.  L. 
&.,  p.  308. 

2.  Que  la  veritable  date  d'un  acte  notari6  est  celle  oil  le  notaire 
Ta  6ifpi6,  quoique  quelques  uiies  des  parties  laient  sign6  ant6rieure- 
ment ;  et  que  le  changement,  par  le  notaire,  de  la  date  qu'il  avait 
mise  d'abord  k  son  acte,  lorsque  quelques  unes  des  parties  Tout  sign^, 
y  substituant  celle  k  laquelle  il  a  6ign6  lui-mSme,  ne  constitue  pas  un 
faux  de  cet  acte. —  Q.  B. —  Ou^vremont  <t  O^Uvremont^  34  L.  C.  J., 
p.  317. 

* 

3.  Un  acte  notari6  dat6  et  clos  comme  fait  a  Rimouski,  mais  qui  a 
de  fait  6t^  sign6  k  Quebec,  oik  le  notaire  qui  connaissait  les  signatures 
des  parties,  avait  envoys  le  projet  de  minute  pour  y  Stre  signe,est  nul 
6omme  acte  authentique. —  Q.  B. —  Rimouski  Fire  insurance  Co.  dk 
tkdar  Shingle  Co,,  R  J.  Q.,  1  B.  R.,  p.  559. 

1209.  This  article,  as  replaced  by  the  R  S.  Q.,  is  noted  in  full 
in  VoL  I,  p.  742. 

Qu'un  notaire,  qui  est  un  des  endosseul^  sur  un  billet  protaissoii^e, 
n*a  "psA  le  droit  d'instrumenter  comme  notaire  pour  protester  le  billet, 
quand  m§me,  6tant  le  porteUr  de  ce  billet,  il  aurait  effac^  son  nom  et 
Taurait  transports  k  un  prfite-nom,  k  la  requisition  dttquel  se  ferait  le 
dit  protdt ;  un  pareil  protSt  edt  nul  et  les  endosseurs  sont  d^hargSs. 
— ^OuiilEt,  J. — PeUetier  vs.  Brosseau,  M.  L.  R.,  6  S.  C,  p.  881. 

IftlO.  1.  Que  bien  qu'une  femme  marine  prenne,  dans  un  acte 
authentique,  la  quality  de  femme  sepkri^e  de  biens,  elle  est  toujours 
i*eebvable  k  invoquer  son  Stat  rSel  de  femme  commune  dans  une 
{>oursuite,  en  exScutSon  des  obligations  par  elle  contractSes  dans  cet 
&ctd.  Quo  les  circon^tances  relatives  k  la  quality  des  parties,  dans  un 
atete  authentique,  bien  qu'elled  fdssent  foi  que  ces  qualitSs  ont  rSelle- 
ment  6t6  pHses  par  les  parties,  n'Stablissent  pas  la  vSritS  et  la  sincSritS 
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de  ces  declarations,  au  point  d'empecher  la  preuve  du  contraira  Que 
lorsqu'une  personne  en  poursuit  une  autre,  en  la  quality  qu'elle  a 
prise,  dans  Facte  qui  fait  la  base  de  Taction,  et  que  le  d^fendeur  faH 
une  exception  k  la  forme,  all^guant  que  la  quality  mentionn^e  au  bref 
n'est  pas  sa  veritable  quality,  il  sera  permis  au  demandeur  d'amender 
le  bref  et  la  declaration  de  mani^re  k  constater  la  quality  r6elle  du 
d^fendeur.—  Q.  B.—  Inglia  &  O'Connor,  21  R  L.  p.  315  ;  M.  L.  R.,  7 
Q.  B.,  p.  218. 

2.  La  preuve  de  la  filiation  n'est  complete  qu  autant  que  le  titre 
de  I'enfant,  c'est-k-dire,  son  acte  de  naissance,  est  accompagn^  de  la 
possession  d'etat  ;  quand  celle-ci  manque,  ou  est  contraire  au  titre, 
cettre  preuve  est  incomplete  et  Tenfant  est  oblig^  de  prouver  sa  filia- 
tion. Celui  k  qui  on  oppose  un  titre  de  naissance  ainsi  coutredit  par 
retat  de  lenfant,  est  admis  k  faire  la  preuve  contraire  par  tons  les 
moyens  propres  a  ^tablir  que  Tenfant  n'a  pas  la  filiation  qu'il  reclame, 
et  il  peut  faire  cette  preuve,  mSme  dans  le  cas  oh  il  aurait  lui-mSme 
sign6  Facte  de  naissance  de  Tenfant. —  C.  R- — Lahay  vs,  Lahay,  R  J- 
Q.,  6  C.  S.,  p.  366.— Tait,  J,— R.  J.  Q.,  5  C.  S.,  p.  261. 

121%  Que  le  proprietaire  apparent,  ayant  titre  en  son  nom, 
duement  enregistr^,  peut  faire  valoir  son  droit  de  propriety,  a  1  cncontre 
des  tiers,  malgr6  sa  contre-lettre  notarise,  non  enrogistr^e.  Que  cette 
contrelettrc  n'a  d'etfet,  quant  au  droit  de  proprietaire,  qu'entre  le 
mandant  et  le  mandataire. — Q.  B. — Leaage  &  Boily,  16  Q.  L.  R,  p.  49. 

1213.  Un  compte  produit  par  un  demandeur  doit  §tre  accepts 
ob.  rejete  par  le  defendeur  comme  un  tout  indivisible  et  ce  dernier  ne 
peut,  on  Tabsence  de  toute  autre  preuve,  tirer  partie  des  credits  que 
ce  compte  lui  accorde  et  repousser  les  charges  qu*il  contient.  Dans 
1  espece,  le  demandeur  ayant  r6clam6  pour  pension,  usage  d'outils,  etc., 
et  ayant  erudite  les  defendeurs  de  paiements  partiels,  ces  derniers  ne 
pouvaient  pr^tendre  qu'ils  ne  devaient  pas  les  charger  et  opposer  k 
une  creance  du  demandeur,  lui  resultant  d*un  billet  reconnu  plus  tard 
par  octe  notarie,  avec  constitution  d'hypoth^que,  les  credits  accord^s 
aux  defendeurs,  et  dont  ces  derniers  n'avaient  apporte  aucune  preuve. — 
(Par  la  Cour  Sup^rieure,  Tellier,  J.,  et  par  la  Cour  de  Revision,  Tas- 
chereau.  Gill  et  Pagnuelo,  JJ.,  sans  adjudication  par  la  Cour  d'Appel). 
Un  acte  de  reconnaissance  et  de  constitution  d'hypoth6que,  qui  relate 
la  substance  d'un  billet,  base  de  ce  titre,  en  enon^ant  la  date  de  ce 
billet,  son  montant,  les  noms  des  personnes  en  faveur  desquelles  il  a 
6te  souscrit,  mais  qui  ne  donne  pas  la  date  de  T^ch^ance  de  ce  billet, 
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omission  du  raste  couverte  par  Tall^gation  des  parties,  demanderesse 
et  defenderesse,  que  ce  billet  etait  ^cha  lors  de  I'institution  de  Taction, 
r^unit  les  conditions  essentielles,  au  d^sir  de  larticle  1213  du  code 
civil,  pour  faire  preuve  de  ce  billet,  dont  11  tient  lieu,  et,  dans  ces 
circonstances,  le  demandeur  n'est  pas  tenu  de  produire  le  billet  lui- 
mSine. — (Par  les  m4mes  cours).  L'effet  de  oet  acte  de  reconnaissance 
n'est  peus  de  con^^tituer  novation  parfaite  de  ce  billet  de  mani^re  k 
r^teindre,  comme  un  paiement  aurait  pu  le  faire,  mais  il  constitue 
novation  de  titre  et  un  nouveau  titre  de  cr6ances  suffisant  pour  servir 
de  base  a  une  action.  Dans  ce  cas,  la  cr^ance  n'est  plus  soumise  k  la 
prescription  de  cinq  ans,  qui  aurait  6teint  la  cr^ance  resultant  du 
billet,  mais  la  con^tatation  de  cette  creance  et  sa  reconnaissance  par 
€M!te  notarite  ont  pour  effet  de  soumettre  cette  cr6ance  k  la  prescrip- 
tion trentcnaire.— Q.  B.—Par6  &  Pari,  R.  J.  Q.,  2  B.  R.,  p.  489. 

(The  above  case  was  reversed  by  the  Supreme  Court,  tbe  judgment 
of  which  is  reported  in  full  in  this  Supplement  at  article  1169, 
decision  number  9,  but  it  appears  to  have  been  reversed  on  other 
points). 

1214.  Qu'une  obligation,  consentie  par  un  tuteur,  pour  des  deniers 
emprunt^s  pour  ses  affaires  personnel  les,  k  la  connaissance  du  prSteur, 
est  nulle,  quand  m^me  elle  aurait  ^t6  ratifiee  par  le  mineur,  apr^s  sa 
majorite,  mais  avant  qu'un  compte  de  tutelle  lui  ait  6t^  fourni. —  Q. 
B. — Davis  <k  Kerr,  17  R.  L.,  p.  620  ;  M.  L.  R,  5  Q.  B.,  p.  156. — Supreme 
Court— 17  S.  C.  R,  p.  235  ;  13  L.  N.,  p.  153. 

1220.  1.  In  an  action  on  the  exemplification  of  a  foreign  judg- 
ment, the  Defendant  pleaded,  *'  that  no  judgment  as  set  up  by  Plaintiff 
*•  has  ever  been  legally  rendered  against  the  Defendant  for  any  cause 
"  set  up  in  the  declaration,  nor  has  any  judgment  boen  rendered 
'•  against  him  as  alleged  by  Plaintiff."  Held,  that  the  burden  of  proof 
was  on  the  Plaintiff  to  establish  the  identity  of  the  Defendant  with 
the  person  against  whom  the  foreign  judgment  had  been  obtained 
Where  the  Defendant  denied,  not  the  contents  of  the  exemplificition 
of  judgment  procured,  but  that  he  was  the  person  against  whom  the 
judgment  was  rendered,  no  affidavit  was  necessary. —  C.  R. —  Bentley 
vs.  Stock  M.  L.  R,  4  S.  C,  p.  383. 

2.  Que  quoique  la  section  4  du  chapitre  14  du  statut  de  Quebec, 

40  Victoria,  d^cr^te  que  dans  toute  poursuite  intent^e  sur  un  juge- 

ment  rendu  dans  une  autre  provinqe  du  Canada,  toute  defense  qui 

aurait  pu  Stre  faite  k  la  poursuite  originaire  peut  §tre  plaid^e,  si  le 
21 
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d^fendear  n'a  pas  ^t6  originairement  assign^  personneillenient,  on,  en 
rabsenoe  d'assignation  personnelle,  si  le  d^fendeur  n'a  pas  coinpam, 
n^Dmoins,  les  dispositions  di^  ce  statut  ne  peuvcnt  Stre  oppotf^s  4  un 
p^a  dojrer,  par  une  r^ponse  en  droit,  mais  la  defense  faite  devra  £tre 
jug6e  au  m^rite,  sartout  lorsque  le  demandeur  n'a  pas  all^gue  dans  sa 
d^lavation  les  causes  de  la  premiere  action. — Mathieu,  J. — Green  tM. 
Brooks,  M.  L.  R,  4  S.  C,  p.  476. 

3.  To  give  a  judgment,  rendered  by  default,  in  the  Courts  of  an- 
other Province,  extraterritorial  effect,  it  must  be  shown,  either  that 
the  Defendant  possessed  property  in  such  other  Province  at  the  time 
that  the  action  was  brought,  or  that  he  was  served  personally  therein. 
— Malhiot,  J. — Bank  of  Montreal  m  O'Hagan,  13  L.  N.,  p.  202. 

4.  Qu'uQ  jugeraent,  rendu  dan?  la  province  d'Ontario,  ne  sera  pas 
declare  ex6cutoire  dans  cette  province,  s'il  est  constats  que  la  Cour 
d'Ontario  n'avait  pas  juridiction  pour  rendre  ce  jugement —  C.  R. — 
Ken*  V8.  Lanthier,  19  R  L.,  p.  170. 

5.  Que  le  d^pot  d'un  acte  sous  seing-priv6  chcz  un  notaire,  n'a 
pour  but  que  de  conserver  cet  6crit,  et  ne  do  une  pas  aux  copies  qu'en 
dresse  le  notaire  le  caract^re  et  la  force  probante  d  un  acte  authen- 
tique,  mais  que  cet  6crit  doit  Stre  prouv6  comine  les  autres  Merits  sous 
seing-priv6. — C.  R — Chiirin  vs.  Craig,  R  J.  Q.,  2  C.  S.,  p.  167. 

6.  Une  procuration  faite  k  T^tranger  doit,  pour  faire  preuve  en 
cette  province,  avoir  ^te  authentiqu6e  par  le  maire  ou  autre  officier 
public  de  Tendroit  d'oii  elle  est  dat6e,  et  elle  doit  etre  ensuite  d^pos^e 
chez  un  notaire  de  cette  province,  pour  qu'il  en  soit  ci^livr6  dee 
copies. — Jett£,  J. — Dugutxiy  vs.  La  Banque  Jacques-Ca/rtier,  R  J.  Q., 
4  C.  S.,  p.  19fi. 

7.  Un  cr^ancier,  qui  poursuit  un  d^biteur  sur  un  jugement  qu'ii 
pretend  avoir  obtenu  oontre  lui  dans  une  autre  province,  doit  prouver 
que  ce  d6biteur  est  la  meme  personne  que  celle  qui  a  et6  condanm^e 
par  le  jugement  en  question  et  en  Tabsence  de  cette  preuve  dldentit^, 
Taction  sera  renvoy6e. — Ouimet,  J. — Marquette  vs  Smith,  R  J.  Q.,  5 
C.  S.,  p.  376.  . 

8.  Sur  une  action  prise  par  un  cnrateur  oontre  un  d^biteur 
dans  ceite  province,  le  certificat  de  sepulture  suivant  ^tablit  suffi- 
samment,  sous  les  circonstances  au  dossier,  le  d^^s  du  dit  Edouard 
C.  Qoodnow,  savoir:  ''This  certifies  that  I,  William  Kerr,  Sexton 


Consolidated  Supplement  No,  l.—AH.  1S22.  328 

^'Of  the  city  of  Calais,  attended  the  interment  of  the  remains  ol 
^  the  late  Edward  C.  Qoodnow  and  the  following  is  a  true  copy  of 
*'  the  record  as  kept  by  me,  to  wit ;  Mr,  Edward  C.  Goodaow,  interred 
*  in  Calais  cemeteiy,  Feb.  17, 1891,  aged  39  years,  3  months.  Lot  9, 
**  northwest,  20  feet  from  main  avenue.  William  Kerr,  Sexton,  ** 
QiKjere  :  L'acte  de  curatelle  fait-il  pr^sumer  ce  d6ces  ?. — Cihon,  J. — 
Decheane  vs.  Beaulieu,  R.  J.  Q.,  6  C.  S.,  p.  9. 

1223.  1.  Erratum,.  The  names  of  the  parties  in  decision  numhw 
4,  noted  at  this  article,  were  Darling  &  Brown. 

2.  The  presumption  arising  from  entries  in  the  books  of  a  firm, 
purporting  to  show  that  the  loans  were  ma<le  to.  the  tirm,  was  com- 
pletely rebutted  by  evidence  that  these  entries  were  made  by  the 
Plaintiffs  son,  then  cashier  of  the  firm,  and  were  subsequently  rectified 
by  the  firm  and,  further,  by  letters  of  the  Plaintiff  to  H.  J.  Shaw, 
which  contained  an  acknowledgement  that  the  loans  were  made  to 
H.  J.  Shaw  individually. — Q.  B. — CuldweU  dk  Shaw,  M.  L.  R,  4  Q.  B., 
p.  246,— Supreme  Couet— 12  L.  N..  p.  221. 

3.  Where  a  deed  of  sale  sets  out  in  detail  the  various  properties 
and  goods  thereby  transferred,  the  Court  cannot  take  into  consider- 
ation any  other  doQuments  between  the  parties,  or  any  extrinsic 
evidence,  but  must  look  at  the  deed  alone  to  decide  what  property 
has  passed  thereunder. — Jettj6,  J. — MuUarky  vs.  McDougall,  M.  L.  R., 
4  8.^.,  p.  89. 

4  Que  le  d^biteur  d'une  obligation  pent  pfouver,  par  les  entries 
faites  dans  son  compte  tenu  par  s<m  cr^nuier,  qu'il  a  pay6  le  montant 
total  de  son  obligation,  mais  que,  s'il  pr^tjnd  avoir  paye  plus  que  le 
montant  de  son  obligation  et  r6clamer  ce  surplus,  il  ue  pent  prouver 
ces  paiements,  au-<lel&  de  sa  dette,  en  prenant  les  items  du  compte  oh. 
il  est  cr6dit6  et  laissant  de  cdt6  les  items  de  son  d6bitdans  son  compte. 
— Q.  B. — BUodeau  &  Lemievx,  19  R  L.,  p.  370. 

5.  Que  le  d^biteur,  qui  produit  des  re9us  pour  tout  le  montant  de 
sa  dette,  sera  cependant  condamn6  k  payer  la  partie  qu'il  doit,  s'il  est 
6tabli  que  les  dits  re^us  font  double  et  triple  emploi  des  sommes 
payees. — Q.  B. — Orogan  cfe  Doolan,  19  R.  L.,  p.  396. 

6.  That  a  receipt,  signed  by  a  cross,  in  the  presence  of  a  single 
witness,  is  valid,  but  is  not  a. private  writing  which  makes  proof  bet- 
ween the  parties  without  evidence  of  its  execution,  and  only  constitutes 
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a  commencement  of  proof  in  writing. — Davidson,  J. — Tnideau  .va 
Vincent,  R  J.  Q.,  1  C.  S.,  p  231. 

1.2I2S.  1.  Que  les  billets  promissoires  sons  croix  sont,  quant  k  la 
preuve,  soumis  absolument  aux  mgmes  regies  que  ceux  ou  la  signa- 
ture du  faiseur  est  ecrite  par  lui-m@me.  Que  les  regies  de  la  preuve 
6nonc6es  aux  differentes  sections  du  liv.  3,  tit.  3,  ch.  9,  du  Code  Civil 
ne  sappliquent  pas  aux  actions  sur  billets  promissoires.  pour  lesquels 
il  n'y  en  a  pas  d  autres  que  celles  6nonc6es  aux  articles  2341  et  2342 
de  ce  code.  Que  larticle  145  du  Code  de  procedure,  s*ajoute  aussi  bien 
k  Tarticle  2341  qu'aux  articles  1222, 1223  et  1224  du  Code  Civil :  mais 
que  Tarticle  145  du  Code  de  procedure,  n'attachant  aucune  pr^somp- 
tion  d'omission  ni  aucune  d6ch6ance  k  Vabsence  d'une  dentation 
asserment^e,  la  signature  devait,  mSme  sans  celle-ci,  etre  prouvee 
Que,  une  jurisprudence  uniforme  et  constante,  dans  toute  la  Province, 
depuis  la  mise  en  forme  du  Code  Civil,  ayant  conserv6  la  r^gle  qui 
faisaient  la  sec.  87  de  20  Vict.,  ch.  44  et  le  sec.  86  du  ch.  83  des  Sta- 
tuts  Refondus  du  Bas-Canada,  Tint^ret  public  exige  qu  elle  ne  soit  pas 
chang^e  et  que,  en  Tabsence  d'une  deposition  asserment^e  niant  les 
signatures  sur  un  billet,  elles  soient  prises  pour  admises. — Casault, 
J. — Straaa  vs,  Gilbert,  15  Q.  L.  R,  p.  59. 

2.  La  loi  ayant  adtnis  un  mode  special  de  con  tester  la  v^rit^  des 
actes  sous  seing-priv6,  on  ne  pent  recourir  k  la  voie  de  I'inscription 
en  faux  contre  ces  acfces. — ^Q.  B. — Larryirche  &  Bmnelle,  R  J.  Q.,  3  B. 
R,  p.  74. 

1224.  Lorsque  le  defendeur  nie  que  sa  signature  ait  et6  ap- 
pos6e,  a  i  raoyon  d'une  croix,  au  billefc  qui  forme  la  base  d*une  action* 
et  quil  accompagne  son  plaidoyer  de  la  deposition  sous  serraent 
reqaise  par  larticl i  145  du  code  de  procedure  civile,  le  poids  de  la 
preuve  pour  etablir  cefcte  signature  incombe  au  demandeur. — C.  R — 
Oigiiere  vs.  Brault,  R  J.  Q.,  6  C.  S.,  p.  53. 

1225.  The  date  of  a  deed  soics  seing  privi  may  be  established 
against  a  third  party  by  legal  proof  and  was  so  proved  in  this  case. 
— Q.  B. — Eitstem  Townships  Bank  &  Bishop,  M.  L.  R,  5  Q.  B.,  p.  216  ; 
17  R  L.,  p.  161. 

1226.  Qu'un  6crit  sous  seing  priv6,  constatant  la  vente  de  mar- 
chandises  et  la  promesse  d'en  payer  le  prix,  est  un  ^rit  d'une  nature 
commerciale  et  est  pr68um6  fait  au  jour-de  sa  date. — C.  R. — Desautela 
vs.  Desautds,  R  J.  Q.  1  C.  S.,  p.  261. 
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1327.  See  ease  of  Pari  vs.  Pari,  noted  in  this  Supplement,  at 
articles  1213  and  1169,  decision  number  9. 

1S80.  1.  Evidence  of  a  statement  or  declaration  made  by  a 
witness,  subsequently  to  his  examination,  for  the  purpose  of  contra- 
dicting or  invalidating  his  testimony,  is  inadrAiasible,  until  such  wit- 
ness has  been  recalled  and  examined  upon  the  point  and  an  opportuni- 
ty has  been  furnished  to  him  of  giving  such  reasons,  explanations  or 
exculpations  as  he  may  have. — Wurtele,  J. —  Sdguin  vs.  Rochon,  11 
L.  N.,  p.  386. 

2.  An  explosion  of  chemicals  took  place  in  a  chemist's  shop, 
whilst  the  shop  was  in  charge  of  the  apprentice  of  the  chemist.  The 
apprentice  hd.ving  died  since  the  institution  of  an  action  for  damages, 
arising  from  the  explosion,  it  was  held  that,  there  being  no  other  wit- 
ness of  the  fact,  the  statement  luade  by  the  apprentice  to  his  master, 
the  Defendant,  in  explanation  of  what  had  happened,  is  admissible  as 
evidence  when  coming  from  the  lips  of  the  Defendant  himself. — Q.  B. 
— Lyons  &  Ldskey,  M.  L.  R,  5  Q.  B.,  p.  5  ;  33  L.  C.  J.,  p.  80. — David- 
son, J. — M.  L.  R.,  4  S.  C,  p.  4. 

1231.  This  article,  as  repla,ced  by  the  R.  S.  Q.,  is  noted  in 
full  in  Vol.  I.  p.  743. 

1.  Le  maitre,  ou  son  Spouse,  sont  t^moins  competents  pour  prou- 
ver  le  dilit  de  desertion  (S.  R  C,  ch.  103,  sec.  45  ;  S.  R  R  Q.,  art, 
S625)  mais  ne  le  sunt  pas  pour  prouver  Tengagement  verbal,  qui 
doit  Stre  fait  en  pr^ence  de  t^moins  autre  que  le  maitre  ou  son 
Spouse. — Desnoyers,  J.  S.  R — Major  vs  Labelle.  12  L.  N.,  p.  399. 

2.  Que  les  religieuses  hospitali^res  de  St-Joseph  de  THotel-Dieu 
dc  Montreal  peuvent  etre  t^nioins  et  que,  dans  certains  cas,  la  cour 
peut  permettre  de  les  faire  examiner  par  un  commissaire-enqueteur. — 
Mathieu,  J. — Religieuses  HospitalUres  de  St-Joseph  de  VHotel-Diev, 
vs.  Banque  ViUe-Marie,  18  R  L.,  p.  249. 

3.  The  testimony  of  a  witness,  who  declares  that  he  does  not 
know  whether  there  is  a  state  of  rewards  and  punishments  after 
death,  is  inadmissible. — Tait,  J. — Schwersenski  vs.  Vineberg,  M.  L.  R, 
5  S.  C,  p.  372. 

4.  Jje  t^moignage  des  6poux,  I'un  pour  ou  contre  Fautre,  n'est 
admissible  que  dans  deux  cas  d6termin6s  : — 1,  Lorsque   F^tat  des 
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6poxxx  peut  se  troaver  afFect^  ou  modifi6  par  le  r^sultat  des  procMiire» 
instituees  p  ir  Tun  contre  Taulre,  comme  dans  la  separation  de  corps 
et  de  biens  ;  2.  Lorsque  ce  t^iuoignage  est  oifert  on  demand^  dans 
une  cause  ou  I'autre  coujoinc  est  en  lutte  contre  un  tiers.  Au  con- 
traire,  quand  les  epoux  ne  sont  en  instance  devant  les  tribunaux  qa'h 
raison  dmt^rets  purement  p^euniaires  et  que  le  t^moignc^e  de  Tun 
d'euz  n'est  demand^  que  pour  repousser  une  pretention  qu'il  Hlhve  k 
Tencontre  de  I'autre,  sans  qu'il  y  ait  lieu  de  8onp(;onner  aucune  entente 
ou  collusion  entre  les  parties,  il  n'y  a  plus  lieu  d'appliquer  la  prohibi- 
tion de  la  loi,  vu  qu'on  se  trouve  alors  en  presence  d'une  cr^ance 
ordinaire,  qui  rentre  dans  les  regies  dii  droit  commun  qui  r^g^ssent  les 
rapports  des  creanciers  et  les  debiteura  (Other  issues  in  connection 
with  this  case  are  noted  in  this  Supplement  at  article  202,  decision 
number  2). — C.  R — Beaudry  va  Stamea,  R  J.  Q.,  4  C.  S.,  p.  55. 

5.  Lorsqu'une  saisie-arrSt  apr6s  jugement  a  it6  pris  entre  les 
mains  d'une  femme,  lui  ordonnant  de  declarer  ce  qu'ello  pouvait  de- 
voir k  son  mari,il  sera  permis  d'interroger  cette  femme  sur  la  declara- 
tion qu'elle  a  faite  en  vertu  du  bref ,  et  cela  nonobstant  les  dispositions 
de  Tart  1231  C.  C,  qui  declare  que  le  mari  et  la  femme  ne  pcuveni 
dtre  temoins  Tun  pour  ou  contre  Tautre. — ^Taschereau,  J.  —Demerevs, 
Brunet,  R.  J.  Q.,  5  C.  S.,  p.  377. 

1282.  Amendments. 

The  following  paragraph  is  added  to  article  1232  of  the  Civil 
Code  of  Lower  Canada : 

1.  **  Notwithstanding  that  which  precedes,  any  party  to  a  suit 
may  give  testimony  on  his  own  behcJf  in  every  matter  of  a  com- 
mercial nature ;  but  his  credibility  may  be  atfected  thereby." 

3.  **  This  Act  shall  not  affect  cases  pending  at  the  time  of  its 
sanctioa"'  (30th  December  1890). — Q.,  54  Vict.,  cap.  45,  ss.  1  and  3. 

Note.  See  also  clauses  added,  by  section  2  of  this  Act,  to  article 

tsi  c.  c.  p. 

Article  3597  of  the  Revised  Statutes  of  the  Province  of  Quebec  it 
amended  by  adding  thereto  the  following  paragraph  : 

"  The  oath  of  the  advocate  makes  proof  as  to  the  services  rendered 
by  him  having  been  required  and  as  to  the  nature  and  duratioot 
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thereof,  bat  sach  oath  may  be  oontr€kclicted  in  the  same  way/  as  any 
other  evidence." — Q.,  54  Vict,  cap.  32,  sea  2. 

1.  ErratuTTL  The  names  of  the  parties  in  decision  nnmber  11» 
noted  at  this  article,  were  Taylor  Jk  Neil. 

2.  In  an  action  brought  by  a  father  in  his  own  name,  for  dam- 
ages arising  from  an  indecent  assault  committed  by  the  Defendant 
apon  the  Plaintiffs  daughters,  aged  respectively  16  ajid  24,  the  children 
80  assaulted  are  competent  witnesses. — Champaqnb,  D.  M. — La^a/rde 
V8.  Fa^quette,  12  L.  N.,  p.  194. 

3.  Le  demandeur  pent  oifrir  son  affirmation  sous  sentient  pour 
prouver  qu'il  n'a  pas  connu.  avant  Tannic  qui  a  pr6c6d6  son  action* 
les  injures  dont  il  se  plaint  (Le  jugeiuent  dans  cette  cause  a  6t6 
ronvers^  en  appel,  mais  sur  le  fait  seulement).-T-C.  R — Ihdiaiffne  vs* 
TStu,  15  Q.  L.  R,  p.  275.— Q.  B.— 18  R  L.,  p.  374. 

4.  A  passenger  whose  baggage  has  been  lost,  whilst  in  the  custody 
and  control  of  a  steamship  company,  can  prove  its  value  by  his  own 
evidence. — Pagnuelo,  J. — Davidson  ve.  Canada  Shipping  Co.,  19  R 
U,  p.  558 ;  M.  L  R,  6  S.  C,  p.  388. 

5.  Proof  may  be  made,  by  the  Plaintiff's  oath,  of  the  value  of 
baggage  lost  or  destroyed,  while  in  the  custody  of  the  carrier,  after 
arrival  at  the  place  of  destination. — Pagnuelo,  J. — PeUantvs.  Cana- 
dian Pacific  Ry.,  M.  L  R,  7  S.  a,  p.  131 ;  35  L.  C.  J.,  p.  42.— Q.  B.— 
R  J.  Q.,  1  B  R,  p.  311. 

6.  Le  serment  de  Tavocat  est  re^u  k  Tappui  de  son  compte  pour 
services  professionnels,  mSme  ceux  rendu  avant  la  passation  de  Facte 
64  v.,  c  32  — C.  K—Beaubien  vs.  Allaire,  R  J.  Q..  1  C.  S.,  p.  275. 

7.  A  party  to  a  suit  cannot  be  heard  as  a  witness^  on  his  own 
behalf,  in  a  commercial  case,  to  prove  a  contract  alleged  to  have  been 
made  at  a  date  prior  to  the  coming  into  force  of  the  Act.  54  Vic.  (Q.) 
ch.  45.— DoHERTY,  J.— Piatt  vs.  Drysdale,  R  J.  Q.,  2  C.  S.,  p.  282, 

8.  Conform^ment  k  la  decision  de  la  cour  de  reivision  k  Quebec 
dans  la  cause  de  Beaubien  vs.  Allaire,  Tavocat  peut  prouver  par  son 
serment,  la  requisition,  la  nature  et  la  dur^e  de  sen  services  profes- 
sionnels,  mdme  quant  il  s'agit  d'affaires  ant^rieures  k  la  passation  da 
statut  54  Vie.  e.  32,  s.  2,  qui  autorise  cette  preuve. — Jbtts,  J. — Ghoh 
gnon  vs.  St-Jean,  R  J.  Q.,  8  C.  S.,  p,  45^ 
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9.  Que  le  demandeur,  avocat  pratiquant,  avait  un  recours  poor 
le  montant  de  ses  honoraires  et  d^bours^s  contre  la  corporation  d^fen- 
deresse,  qui  avait  b6n6dci6  de  son  travaiL  Que  le  detnandeur  pouvait 
prouvcr  la  requisition,  la  nature  et  la  durte  de  ses  services,  en  vertu 
du  statut  54  Vic,  ch.  32,  sec  2.  bien  que  ce  statut  fut  post^rieur  aux 
services  en  question,— Taschereau,  J. — Burroughs  vs.  Corporation 
de  Lachute,  R.  J.  Q.,  6  C.  S.,  p.  393  ;  1  R.  de  J.,  p.  111. 

10.  Aucun  commencement  de  preuve  par  6crit  n'est  requis  pour 
I  admission  de  la  preuve  testimoniale  de  la  requisition  des  services 
d'un  avoch.t,  ce  dernier  pv.uvant  prouver  cette  requisition  par  son 
propre  serment. — ^Tellier,  J. — St- Pierre  vs,  Lepage,  R  J.  Q.,  6  C.  S.. 
p.  611. 

11.  The  provision  of  law  which  authorizes  notaries  to  make 
evidence  in  their  own  behalf,  establishing  their  employment  as 
notaries,  extends  only  to  such  employment  as  specially  appertains  to 
the  functions  of  a  notary  and  not  to  services  which  may  be  per- 
formed by  a  notary  as  an  ordinary  agent. — Archibald,  J. — Kittson 
vs.  Duncan,  R.  J.  Q.,  6  C.  S.,  p.  402. 

12.  In  an  action  Pauhenve,  the  Plaintiff's  own  oath  is  suiBcient 
to  establish  that  he  had  no  knowledge  of  the  contract  he  sought  to 
annul  before  the  year  preceding  the  institution  of  such  action. — C.  R. 
— Hovliston  vs.  Hart,  17  Q.  L.  R,  p.  249. 

13.  In  an  action  by  a  tutor  in  behalf  of  a  minor,  the  minor  being 
the  real  Plaintiti'  and  a  party  to  the  suit,  within  the  meaning  of  Art^ 
1232  C.  C,  cannot  be  examined  as  a  witness  for  the  Plaintiff. — 
DoHERTY,  J. — Lefebvre  vs.  McDonald,  R.  J.  Q.,  6  C.  S.,  p,  321. 

14.  Le  d^fendeur  arrSt6  sur  capias,  pour  une  dette  d'une  nature 
commerciale,  pent  ofirir  son  t^n^oignage  sur  la  contestation  de  ce 
capias  par  requete, — C.  R — Davidson  vs,  Oarceau,  R.  J.  Q.,  6  C.  S., 
p.  328. 

15.  Where  a  person  is  sued  on  a  prom  issory  note,  the  indorsement 
of  which  he  admits  to  be  in  his  own  handwriting,  his  own  evidence 
in  the  cause,  to  the  effect  that  he  wrote  his  name  under  the  impres- 
sion that  he  was  signing  as  witness  to  a  receipt,  cannot  avail  to  exempt 
him  from  liability  on  the  note  in  the  absence  of  any  testimony  to 
show  that  he  was  incapable  of  understanding  what  he  was  doing, — 
Tait,  J. — Darling  vs.  McBumey,  R.  J.  Q.,  6  C.  S.,  p.  357. 
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SUMMARY  OF  DECISIONS. 


Decisions  under  §  1 nn.   1  to  6 

§2 "     7  "    8 

§3 *•  9 

§4 "   10  **  11 

§5 -  ._:I112 


c« 

«« 

«< 


D»*cisinnB  under  §  7 

(a)  cominencement  de  prewoe 
par  6crit nn.  14  to  26 

Decisions  under  §  7 

(b)  Mibcellanous «*  27  '*  86 


1288.  PaT  1. — For  the  jadgment  of  the  Supreme  Conrt  in 
decision  number  ItS,  noted  ac^ainst  this  article  (jEtna  Life  Insurance 
Co.  &  Brodie)  see  article  992,  decision  number  8. 

2.  For  the  judp^ment  of  the  Privy  Council  in  decision  number  1, 
noted  against  this  article,  {Montreal  AssuraTwe  Co.  &  McOiUxvray) 
see  article  2468,  decision  number  7. 

3.  S.  brought  an  action  to  compel  V.  to  render  an  account  of 
the  sum  of  S2,500,  which  S.  alleged  had  been  paid,  on  the  6th  Oc- 
tober, 1885,  to  be  applied  to  S  's  first  promissory  notes  maturing  and 
in  acknowledgment  of  which  V.  s  book-keeper  gave  the  following 
receipt;  **  Montreal,  October  6th.,  1S85.  Received  from  Mr  D.  S.  the 
''  sum  of  two  thousand  five  hundred  dollars,  to  be  applied  to  his  first 
"  notes  maturing.  M.  V.,  per  F.  L."  and  which  V.  failed  and  neglected 
to  apply.  V.  pleaded  that  he  never  got  the  $2,500  and  that  the  receipt 
was  given  in  error  and  by  mistake  by  his  clerk.  After  documentary 
and  parol  evidence  had  been  given,  the  Superior  Court,  whase  judg- 
ment was  afiirmed  by  the  Court  of  Queen's  Bench,  dismissed  S.  's  ac- 
tioa  On  appeal  to  the  Supreme  Court  of  Canada  Held,  1.  That  the 
finding  of  the  two  court  on  the  question  of  fact,  as  to  whether  the 
receipt  had  been  given  through  error,  should  not  be  interfered  with. 
2.  That  the  prohibition  of  Art.  1234  C.  C.  against  the  admission  of 
parol  evidence  to  contradict  or  vary  a  written  instrument,  is  not  d'or- 
dre  public,  and  that,  if  such  evidence  is  admitted  without  objection  at 
the  trial,  it  cannot  subsequently  be  set  aside  in  a  court  of  appeal.  3. 
That  parol  evidence  in  commercial  matters  is  admissible  against  a 
written  document  to  prove  error,  (^tna  Insurance  Co.  vs.  Brodie.,  5 
S.  C.  R,  p.  1.,  followed). — Supreme  Court. — Schwersenaki  &  Vine- 
berg,  19  S.  C.  R,  p.  243.— Q.  B.— M.  L.  R,  7  Q.  B.,  p.  137. 

4p.  The  fact  that  an  extension  of  time  was  given,  by  a  grocer  to 
a  customer,  for  the  payment  of  the  grocer's  account  for  goods  sold  and 
delivered,  may  be  proved  by  testimony,  where  no  writing  exists  which 
would  be  contradicted  by  such  testimony. — Johnson,  J. — McOan^ 
w  Bruce,  M.  L.  R,  4  S.  C.  p.  363. 
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5.  Que  la  preuve  teatimoniale  faite  par  les  intim^s  n'est  pas  k 
Teffct  de  prouver  par  t^moins  I'exi^tence  d'une  soci6t6,  mais  plut<U 
pour  ^tablir  que  Tappelant  a  fait  acte  d'associ^  et  s'est  immise^  dans 
I'administration  des  affaires  de  ]a  soci^t^,  de  maniere  k  faire  croirc 
gt6n6ralement  ()u'il  6tait  de  la  80ci6t6 ;  une  telle  preuve  est  legale. — Q. 
B.— Davie  &  Sylvestre,  33  L.  C.  J.,  p.  321  ;  18  R.  L.,  p.  148 ;  M.  L.  R,  5 
Q.  B..  p.  143. 

6.  Que  I'engagcment  d*un  employ^  d'hotel  est  une  mati^re  com- 
merciale  qui  peut  etre  prouv6  pekr  t^moin. — Mathieu,  J. —  Cousineau 
ve.  Beauvaia,  20  R.  L.,  p.  319. 

Par,  2. — 7.  Que  Ton  peut  prouver  par  t^moins  la  reconnaissance 
d'un  compte  present  et  la  promesse  de  le  payer,  lorsque  ce  compte  est 
pour  une  sotnme  de  moins  de  $50.00. — Champaqne,  D.  M, — Qirofuard 
vs.  OagrU.  12  L.  N.,  p.  186. 

8. — Que  la  preuve  testimoniale  de  I'autorisation  donn^e  par  un 
propri^taire  k  son  locataire  pour  faire  faire  des  reparations,  pour  un 
montant  exc^dant  cinquante  piastres,  ne  peut  6tre  admise. — J^ETT£,  J. 
— LarocheUe  vs.  Boater.  21  R.  L.,  p.  87. 

Par.  3. — 9.  Decision  number  30,  noted  at  this  article,  wa^  rendered 
in  the  case  of  Maefarlane  is  MelntoA,  the  names  of  the  parties  being 
omitted  in  the  case  as  cited. 

Par.  4 — 10.  La  preuve  du  d^pAt  pouvait  se  faire  par  t^moins^pavce- 
qu'elle  se  rapporte  k  un  fait  relatif  k  une  mati^re  commerciale. — 
Pagnuelo,  J. —  Davidson  ve,  Canada  Shipping  Co.,  19  R.  L.,  p.  6fi8  ; 
M.  L.  R.,  6  S.  C,  p.  388. 

11.  Que  le  d^pAt  d'un  billet  promissoire,  pour  un  montant  excMani 
dnquante  piastres,  peut  etre  prouv6  par  t^moins,  Ijrsque  les  cireons- 
tances  sous  lesquelles  il  a  ^t^  fait;  font  naitre  la  pr6M)mption  du  dipdt 
— C.  R— iS^a«ti«n  vs.  Durocher,  21  R  L,  p.  240. 

Par.  5. — 12.  La  preuve  de  I'adult^re,  dans  une  action  civile  par  le 
mari  centre  le  complice  de  sa  femme,  peut  se  faire  par  t^moins,  comme 
eelle  des  d^lits  et  quasi-d^iits,  et  par  des  indices  et  prAstomptions. — Q. 
B.'-^St  Laurent  &  Hamel,  R,  J.  Q.,  1  R  R,  p.  43a 

Par.  6. — 13.  La  concession  d'un  fief  par  la  cooronne  da  Froace, 
en  1661,  est  un  fait  dont  la  preuve  est  soumise  aux  r^les 


Consolidated  Supplement  No.  1,—Art  12SS.  331 

et  la  preuve  secondaire  en  est  adinise,  lorsqu'il  est  constats  que  le  titre 
originaire  de  ooncession  et  les  registres  oil  il  ^tait  consign^  ont  eti 
d^truits  par  des  incendies. — Routhier,  J. — Qu^en  vs.  Denniatomn,  15 
Q.  L,  R,  p.  353. 

Par.  7 — 14.  Que  la  question  de  savoir  si  la  deposition  d*une 
partie  dans  une  cause,  entendue  comme  t^moin,  rend  ou  non  vraisem- 
blable  un  fait  all^gu^,  et  pent  Stre  invoqu^e  comme  commencement  de 
preuve  par  6crit  est  une  question  de  fait  enti^rement  abandonn^e  k 
Tappr^iation  des  tribunaux  et  qu'il  n'est  pas  k  propos  de  reviser  une 
decision  k  Tenqudte,  admettant  une  preuve  testimoniale  t:t  trouvant 
ito  commencement  de  preuve  par  terit,  dans  la  deposition  d'une  des 
parties  dans  la  cause. — Mathieu,  J. — Kay  va.  OibeaUy  16  R  L,  p.  41 L 

15.  A  document,  to  avail  as  a  eommjencevuTd  de  preuve  par  icrit^ 
must  be  the  best  evidence  obtainable  of  its  kind  and  will  not  give  rise 
to  the  presumption  where  the  existence,  in  the  hands  of  the  party,  of 
other  more  direct  and  better  written  evidence  is  made  to  appear,  no 
cause  being  shown  for  its  non-production. — Andrews,  J. — Oilchriet 
vs.  Lachaud,  14  Q.  L.  R,  p.  278.— C.  R— 14  Q.  L.  R,  p.  366. 

Id;  A  partnership  cannot  be  proved,  as  between  the  alleged 
partners,  by  oral  evidence,  unless  there  is  a  eommencement  de  preuve 
pKt  iervt, — Davidson,  J. — Mclndoe  vs.  Pinkerton,  M.  L.  R,  4  S.  Cf 
1^102. 

17.  Que  lorsque,  dans  un  ^crit  sign^  par  un  cr^ancier,  il  est  dit  que 
ce  cr^ancier  a  declur^  et  manifest^  I'intention  de  faire  don  et  remise 
de  sa  creance  k  son  d^biteur,  pour  des  causes  et  raisons  k  lui  connues, 
la  preuve  testimoniale  de  la  remise  de  la  dette  est  admissible,  cet  ^crit 
<k>nstituant  un  commencement  de  preuve  par  ^crit  suffisant — Tellier, 
J. —  Voligny  vs.  PaUirdy,  M.  L.  R,  4  S.  C,  p.  108. 

18.  A  promise  of  sale  may  be  proved  by  verbal  evidence  where 
there  is  a  commencement  of  proof  by  writing.  In  the  present  case,  a 
memorandum  of  figures,  in  the  handwriting  of  Appellant's  manager, 
with  his  statements  when  examined  as  a  witness,  constituted  a  suffi- 
dent  commencement  of  proof. — Q.  B. — MontreaZ  Loan  <fc  Mortgage 
Co.  &  Leclair,  M.  L.  R.,  6  Q.  B.,  p.  374. 

19.  Lorsque  le  vendeur  nie  avoir  fait  aucune  promesse  ou  decla- 
ration concernant  I'exactitude  des  lignes,  la  preuve  testimoniale  de 
telle  promesse  ou  garantie  ne  pent  £tre  faite  sans  un  commencement 
de  preuve  par  4crit. —  Q.  B. —  Davduy  &  Vigneau,  16  Q.  L  R,  p.  261. 
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20.  Dans  une  action  en  dommages,  pour  inex^cution  d'une  pro- 
messe  de  vente  par  le  propri^taire  r^el  de  Timmeuble,  dont  le  titre 
formel  ^tait  au  nom  d'un  tiers,  Taveu  du  d^fendeur  (le  propriitaire 
r^el)  qu'il  avait  accepts  la  proposition  d'acheter  dn  demandeur,  k  la 
condition  que  le  dit  tiers,  portenr  du  titre,  y  consentirait,ne  constituc 
pas  un  commencement  de  preuve  par  6crit  du  contrat  de  promesse  de 
vente. — Larue,  J. — Coidonibe  vs.  Buulavger,  16  Q.  L.  R,  p.  268 — 0. 
R.— 15  Q.  L.  R,  p.  274. 

21.  The  admission  of  the  debtor  that  he  gave  as  his  reason  for 
refusing  to  sign  &  writing  acknowledging:  his  indebtedness,  that  he 
could  not  sign,  until  he  saw  a  certain  person  from  whom  be  proposed 
to  borrow  ;  his  further  statement,  made  at  the  same  time,  that  his 
creditor  knew  better  than  himself  what  was  due  ;  and  the  fact  that 
he  appeared  satisfied  when  informed  that  he  would  get  a  month's 
delay  for  payment  of  the  amount,  if  not  proving  a  renunciation, 
establ.shed  such  a  probability  as  to  constitute  a  commencement  of 
proof  in  writing,  justifying  the  admission  of  parol  evidence  to  prove 
renunciation  of  the  prescription  then  acquired —  C.  R —  David  vs. 
Ooyer,  R  J.  Q.,  3  C.  S.,  p.  178. 

22.  The  admission  or  declaration  of  an  agent  binds  his  principal 
only  when  it  is  made  during  the  continuance  of  the  agency,  in  regard 
to  a  transaction  then  depending.  The  evidence  of  a  person,  who  has 
ceasd  to  be  agent,  is  inadmissible  to  serve  as  a  commencement  of 
proof  against  his  principal,  to  contradict  the  terms  of  a  contract  of 
loan  made  during  the  existence  of  the  agency..  But  the  production 
of  a  cheque,  signed  by  the  agent,  payable  to  the  order  of  a  third  party, 
showing  that  the  amount  of  the  loan,  aftt^r  deducting  charges,  was 
paid  to  said  third  party,  is  evidence  in  writing  that  the  lender  placed 
the  money  in  the  hands  of  such  third  party,  and  that  it  was  not  paid 
direct  to  the  borrower  as  represented  in  the  deed  of  loan. —  Lynch,  J. 
— Knox  vs.  Boivin,  R  J.  Q.,  4  C.  S.,  p.  311. 

23.  L'^crit  qui  6mane  du  repr^sentant  de  la  partie,  dans  Tespece, 
du  notaire  qui  recevait  pour  elle  les  int^rets  dus  sur  une  oblgation, 
pent  servir  de  commencement  de  preuve  par  6crit  contre  cette  partie, 
lorsque  cet  6crit  a  ^te  fait  dans  Tex^cution  du  mandat  conti^  a  ce 
mandataire.  Ce  commencement  de  preuve  par  6crit  pent  6tre  oppose, 
non  seulement  k  la  partie  elle-meme,  mais  k  son  succe-seur,  mSme  k 
titre  pai-ticulier,  par  exemple,  k  celui  auquel  elle  a  transports  les 
droits  que  ce  successeur  invoque. — Q.  B. —  Waiters  &  Cassidyt  R  J.  Q., 
3  B.  R,  p.  270. 
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24.  Que  le-}  entries  dans  les  livres  de  McCready  constituaient  un 
commencement  de  preuve  par  ^crit  qui  justifiait  Tadmission .  de  la 
preuve  testimoniale  de  Tobligation  all^gu^e  par  la  demanderesse. —  C. 
R — Scanlan  vs.  Smith,  li.  J.  Q.,  6  C.  S.  p.  58. 

25.  Aueun  commencement  de  preuve  par  ^crit  n'est  requis  pour 
I'admission  de  la  preuve  testimoniale  de  la  requisition  des  services 
d'un  avocat.  ce  dernier  pouvant  prouver  cette  requisition  par  son 
propre  serment —  Telliek,  J. —  St-Pierre  vs.  Lepage,  R.  J.  Q.,  6  C.  S., 
p.  611. 

26.  Qu'une  convention,  k  Teffet  que  les  vieilles  cldtures  ne  seraient 
d6faites  que  lorsqu'elles  toinberaient  de  v^tust^,  ne  pent  Stre  prouv6e 
par  t^moins,  qu'apr^s  un  commencement  de  preuve  par  6crit.  — 
Taschereau,  J. — Savard  vs.  Renaud,  1  R.  de  J.,  p.  422. 

Miscellaneous  :  27.  Que  dans  le  cas  de  saisie-revendication,  la 
preuve  de  la  propri6t6  des  effets  saisis,  qu'elle  qu  en  soit  la  valeur,  peut 
se  faire  par  t^moins. — C.  R. —  Boardman  vs.  Heskin,  18  R  L.,  p.  25.7. 

28.  The  fact  that  an  election  was  held  may  be  proved  by  verbal 
evidence.  Moreover,  such  a  fact  is  a  public  fact  which  the  courts 
cannot  ignore,  when  it  is  not  specially  put  in  issue  by  the  parties. — 
C.  R— £mson  vs  Goyette,  M.  L.  R,  6  S,  C,  p.  102. 

29.  (But  see  case  of  Hihert  vs.  Ghoquette,  noted  in  this  Supplement 
at  article  1204,  decision  number  2.) 

30.  In  an  action  n^gatot'ia  servitutis,  respecting  a  road  on  the 
Plaintiffs  property,  the  Defendant  may  plead  that  the  load  is  one 
used  in  common  from  time  immemorial,  by  several  contiguous  neigh- 
bors, of  whom  he  is  one,  to  reach  and  work  their  farms,  otherwise 
inaccessible,  and,  in  proof  of  such  a  plea,  oral  testimony  is  admissible. 
— Andrews,  J. — Perron  vs.  Blouin,  16  Q.  L.  R,  p.  91. 

31.  Que  la  possession  legale  de  biens  meublesdonneaupossesseur 
le  droit  de  prouver  par  temoins  son  titre  k  la  propri^t^  des  biens  qu  il 
possede. — Tellier,  J. — Boucher  vs.  Bousqv^t,  M,  L.  R,  5  S.  C,  p.  11. 

32.  Que  la  signature,  par  une  croix,  n'est  pas  valide  et  qu'un  reyu 
sign^  d'une  croix,  en  presence  d'un  t^moin,  ne  constitue  pas  un  ^crit 
dans  le  sens  de  Tarticle  1233  C.  C. — Mathieu,  J. — Ouimet  vs.  Migne- 
ron,  20  R  L.,  p.  357. 


834  Consolidated  SwppleTrierU  No.  1, — At't.  ISS^. 

33.  Que  la  preave  testiiDoaiale  d'un  ooQg6  de  d^loger  verbal  ne 
peut  valoir  pour  metfere  lia  k  la  tacite  r^ndaction  d'un  bail. — (j.  B. 
—  Lacroix  A  Fauteux,  21  R.  L.,  p.  19. 

34.  That  a  receipt  signed  by  a  croHS,  in  the  presence  of  a  single 
witness,  is  vaii*!,  bat  is  not  a  private  writing  which  makes  proof  bet- 
ween the  parties,  without  evidence  of  its  execution,  and  only  co  sti- 
tutes  a  commencement  of  proof  in  writing. — Davidson,  J. — Trudsau 
vs.  Vino&nt,  R  J.  Q.,  1  C.  S.,  p.  231. 

35.  Que  le  refus,  fait  par  le  d6tenteur  d'effets  mobiliers,  qui  ne  lui 
apparticnnent  pas«  de  les  livrer  au  propri^taire,  peut  dtre  pronv^  par 
t6moin,  qiioique  la  valeur  des  etfets  exce  ie  cinquante  piastres. — 11a- 
THIEU,  J. — Bowmot  vs.  Robert,  R  J.  Q.,  1  C.  S.,  p.  301. 

36.  La  preuve  testimoniale  de  Texistence  d'hypoth^ues  sur  un 
imineuble  n  est  pas  legale. — C.  R — Leclaire  vs.  CoU,  R  J.  Q.,  3  C  S., 
p.  331. 

12S4.  1.  For  the  judcrment  of  the  Supreme  Court  in  decision 
number  15,  noted  against  this  article,  (^tna  Life  Ins.  Co.  Jk  Brodie) 
see  article  992,  decision  number  8. 

2.  Qae  la  preuve  testimoniale  d'une  convention  verbalechangeant 
la  position  et  les  obligations  respectives  des  parties,  telles  que  r^glees 
et  detainees  k  un  6crit,  est  ill^gale. — Q.  B. — Anderson  <k  B litis,  17  R 
L.,  p.  99  ;  15  Q.  L  R,  p.  196.— Caron,  J.— 14  Q.  L.  R,  p.  181. 

3.  In  non-commercial  matters,  verbal  testimony  is  inadmissible 
to  extend  or  alter  the  purport  of  a  written  receipt.  Verbal  testimony 
is  inadmissible  to  impugn  a  written  document  for  fraud,  except  when 
such  fraud  is  charged  in  the  making  of  the  document,  or  is  immediately 
counected  therewith,  in  such  a  manner  that  the  party  against  whom 
it  was  practised  could  not  protect  himself  in  the  drawing  of  the  docu- 
ment, or  otherwise,  in  writing. — Andrews,  J. — Oilchrist  vs.  Lachand, 
14  Q.  L.  R,  p.  278.— C.  R— 14  Q.  L.  R,  p.  366. 

4.  Parol  evidence  is  inadmissilile,  on  the  part  of  the  endorser  of 
a  promissory  note,  to  establish  an  agreement,  pleaded  by  him,  that  he 
would  not  be  required  to  pay  the  note. — C.  R — Decelles  vs.  Samoisettef 
M.  L  R,  4  S.  C,  p.  361  ;  32  L.  C,  J.,  p.  236. 

5.  The  Appellant  (Plaintiff)  sought  to  recover  machinery  trans- 
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ferred  to  one  Joseph  Eeiifer,  by  deed  of  sale  before  Notary,  on  the 
ground  that  the  deed  was  simulated  and  that  the  Defendant  was  the 
real  owner  of  the  machinery,  Joseph  Eeiffer  being  merely  his  prSte 
nam.  One  White  intervened  and  allejed  a  purchase  of  the  machinery 
by  him  from  Keiffer.  Heldt  that  the  sale  to  Eeiffer  could  not  be  set 
aside  by  any  evidence  less  strong  than  the  deed  of  sale  and  that  even 
an  admission  by  Eeiffer  that  the  sale  was  simulated  (if  such  admission 
existed,  which  was  not  the  case)  could  not  affect  the  rights  of  the 
purchaser  in  good  faith  from  Eeiffer. — Q.  B. — Whiteltead  &  Keiffer, 
M.  K  R,  4  Q.  B.,  p.  236. 

6.  Where  a  deed  of  sale  sets  out  in  detail  the  various  properly 
and  goods  thereby  transferred,  the  Court  cannot  take  into  consider- 
ation any  other  documents  between  the  parties,  or  any  extrinsic 
evidence,  but  must  look  at  the  deed  alone  to  decide  what  property  has 
passed  thereunder. — Jett6,  J. — MuUarky  vs.  MoDougaU,  M.  L.  R.,4  S. 
C,  p.  89. 

7.  Que  I'article  1234  C.  C.  ne  s'applique  pas  k  la  partie,  qui  pent 
admettre  et  avouer,  m^me  lorsqu'elle  est  entendue  comme  t6moin,  que 
Te^^rit  valablement  fait  ne  contient  pas  toutes  les  conventions  qu'elle 
a  faites. — Mathieu,  J. — McConneU  vs.  Miller,  20  R.  L.  p,  354. 

8.  Lorsqu'un  pari  est  constats  par  un  ^crit,  la  preuve  testimoniale 
est  inadmissible  pour  en  changer  les  termes. — C.  R — Swift  va.  Angers* 
16  Q.  L.  R,  p.  163. 

9.  Plaintiff,  at  Melbourne,  sold  to  Defendant,  lumber  intended 
for  the  New- York  market,  which,  by,  the  term  of  the  contract  in 
writing,  "was  to  be  of  good  quality,  and  to  be  accepted  at  Beloeil," 
thence  to  be  forwarded  to  New- York  on  Defendant  s  own  boat.  At 
Beloeil,  Defendant  pointed  out  to  Plaintiff,  on  the  barge  on  which  the 
lumber  was  laden,  a  quantity  of  culls  which  had  been  set  apart  on  the 
deck,  and  objected  to  them.  Plaintiff,  a.ccording  to  his  evidence,  ans- 
wered, "  do  the  best  you  can  with  them,"  meaning,  as  he  explained, 
that  a  small  amount  of  lumber  was  nothing  in  a  quantity  like  the 
total  amount  sold :  but  he  also  asserted  that  he  had  refused  to 
modify  the  contract,  or  to  accept  inspection  of  the  lumber  at  New* 
York.  Defendant  then  paid  $775  on  account,  and  carried  the  lumber, 
including  the  culls,  to  New- York,  where  the  whole  was  sold.  Defend- 
ant claimed  that  the  contract  had  been  modified,  so  as  to  make  the  lum- 
ber subject  to  inspection  at  New- York.     Hdd,  that  the  evidence  of 
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Plaintifi  did  not  justify  the  admission  of  parol  evidence  to  show  that 
the  original  contract,  by  which  the  lumber  was  to  be  accepted  at  Be- 
loeil,  had  been  abandoned,  or  varied,  so  as  to  entitle  the  Defendant  to 
treat  the  entire  cargo  as  sold  subject  to  inspection  at  New- York. — 
C.  K— Cross  vs.  BuUis,  R.  J.  Q.,  2  C.  S.,  p.  321. 

10.  On  ne  pent  prouver  par  t<^moins,  et  sans  le  pr^liminaire  d'une 
inscription  en  faux,  contre  ou  outre  le  contenu  du  r^gistre  de  delibera- 
tions dune  fabrique. — C.  R. — Champoux  vs,  Paradis,  R  J.  Q.,  2 C. S., 
p.  419. 

11.  Que  la  preuve  testimoniale  n'est  pas  admissible  pour  demon- 
trer  que,  malgre  renonci»ition  erron^e  qu  elle  renfermait,  la  quittance 
produite  s  applique  reellement  k  la  creance  hypothecaire  dont  I'ache- 
teur  se  plaint. — Taschereau,  J. —  La  Fabi-ique  de  Notre-Dume  de 
Montreal,  vs,  Monarque,  R  J.  Q.,  2  C.  S.,  p.  468. 

12.  Parol  evidence  is  inadmissible,  on  the  part  of  a  person  pre- 
tending to  bo  the  real  vendor  and  owner  of  the  goods  sold,  to  contradict 
a  receipt,  signed  by  him,  in  which  another  person  is  declared  to  be  the 
own  r  of  such  goods. —  Davidson,  J. —  Hall  vs  McBean,  R  J.  Q., 
3  C.  S.,  p.  242. 

13.  Even  in  commercial  cases  and  under  the  English  law  of 
evidence,  parol  evidence  cannot  be  admitted  to  vary  the  terms  of  a 
valid  written  instrument,  unless  such  variance  result  from  a  subse- 
quent oral  agreement,  based  on  a  new  consideration  and  which  subse- 
quent agreement  would  itself  be  susceptible  of  proof  by  parol 
evidence. — DoHERTY,  J. — Fortier  vs  Bedard,  R  J.  Q.,  4  C.  S.,  p.  78. 

14.  That  the  prohibition  of  Art.  1234  C.  C.  against  the  admission 
of  parol  evidence  to  contradict  or  vary  a  written  instrument,  is  not 
d'ordre  public  and  that,  if  such  evidence  is  admitted  without  objection 
at  the  trial,  it  cannot  subsequently  be  set  aside  in  a  court  of  appeal. 
That  parol  evidence  in  commercial  matters  is  admissible  against  a 
written  document  to  prove  error.  (^Etna  Insurance  Co.  v.  Brodie,  5 
Can.  S.  C.  R  p.  1,  followed). — Supreme  Court.  —  Schwersensky  vs 
Vineberg,  19  S.  C.  R,  p.  243.— Q.  B.— M.  L.  R,  7  Q.  B.,  p.  137. 

15.  Where  a  person  is  sued  on  a  promissory  note,  the  endorse- 
ment of  which  he  admits  to  be  in  his  handwriting,  his  own  evidence 
in  the  cause,  to  the  effect  that  he  wrote  his  name  under  the  impres-ion 
that  he  was  signing  as  witness  to  a  receipt,  cannot  avail  to  exempt 
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him  from  liability  on  the  note,  in  the  absence  of  any  testimony  to 
show  that  he  was  incapable  of  understanding  what  he  was  doing. — 
Tait,  J.-'DoHmg  vs  McBv/mey,  R  J.  Q.,  6  C.  S.,  p.  357. 

1285.  1.  Decision  number  16,  noted  at  this  article  (Singleton  <b 
Knight)  was  confirmed  in  the  Privy  Council. — 14  Q.  L.  R,  p.  267  ;  11 
L.  N.,  p.  401 ;  13  App.  Cas.,  p.  788. 

2.  Que  Ton  pent  prouver  par  t^moins  la  reconnaissance  d'un 
compte  present  et  la  promesse  de  le  payer,  lorsque  ce  compte  est  pour 
une  somme  de  moins  de  $50.00.  Que  Tarticle  1235  du  Code  Civil 
n'est  pas  applicable  au  cas  actuel,  cet  article  ne  se  rapportant  qu'au 
cas  oii  la  dette  exckle  la  somme  de  $50.00. — Champagne,  D.  M.-*- 
Oirouard  va  Oagni,  12  K  N.,  p,  186. 

3.  As, to  what  constitutes  the  ''acceptance ''  referred  to  in  para- 
graph 4  of  this  article :  see  case  of  Trester  va.  Treater,  noted  in  this 
Supplement  at  article  124^  decision  number  6. 

4.  The  acceptance  or  receipt  of  the  goods,  or  part  thereof,  by  the 
purchaser,  may  be  proved  by  parol  evidence.  When  the  Defendant 
offered  a  price  for  goods,  which  was  accepted,  and  the  goods  were  then 
shipped,  in  his  name,  to  an  address  indicated  by  him  to  the  vendor, 
possession  of  the  goods  was  thereby  vested  in  the  Defendant  and  he 
will  be  deemed  to  have  accepted  and  received  the  same. — Lynch,  J. — 
Booth  va  Hntchina,  14  L.  N.,  p.  82. 

5.  Lorsque,  dans  une  vente  par  courtier,  le  billet  d'acfiat  est  pro- 
duit  par  Tocheteur,  auquel  il  ^tait  adress^,  on  pent  prouver  par  le 
temoignage  du  courtier  la  transmission  du  billet  de  vente  au  vendeur. 
Pour  prouver  une  semblable  vente,  faite  par  Tentremise  d'un  courtier, 
il  suflSira  que  Tacheteur  produise  le  billet  d'cuihat,  et  le  contrat  sera 
tenu  pour  16galement  prouv^,  tant  que  la  preuve  qui  r^sulte  de  cette 
production  ne  sera  pas  contredite  par  la  production  du  billet  de  vente* 
— Jbtte,  J. — Crane  va  McBean,  R  J.  Q.,  4  C.  S.,  p.  331. 

6.  La  renonciation  k  la  prescription  acquise  ne  peut  etre  faite  que 
par  le  d6biteur  et  doit  renfermer  les  conditions  d'une  obligation  nou- 
velle,  mais  la  reconnaissance  de  la  dette,  n  ayant  que  Teffet  d'interrom- 
pre  la  prescription,  peut  Stre  faite  par  le  d^biteur  ou  par  son  repr^en- 
tant— Q.  B.—MUliken  &  Booth,  B.  J.  Q.,  3  B.  R.,  p.  158. 

7.  La  promesse  et  la  reconnaissance  pour  interrompre  la  prescript 
22 
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tion  d'une  dette  commereiale  exc^dant  $50,  doiventStreconsign^s  dans 
on  6crit'sign^  par  le  d^biteur.  Le  Code  Civil  a  fait,  h,  la  legislation  ani^- 
rieure,  pour  les  dettes  commerciales,  un  changement  trop  radical  pour 
que  les  decisions  fondles  sur  la  loi  pre-existante  puissent  6tre  mainte- 
nant  invoquees.  Une  ofire,  mSme  par  ^rit,  faite  sous  condition  et  k 
titre  de  transaction,  n'est  pas  une  reconnaissance  qui  interrompt  la 
prescription,  si  elle  n'est  pas  accept^e.  (This  ease  is  reported  in  full  at 
article  2227,  decision  number  11^. — C.  R. — McOreevy  vs,  McOreevy,  17 
Q.  K  R.,  p.  278. 

8.  Dans  les  mati^res  commerciales,  oh  la  somme  de  deniers  ou  la 
valeur  dont  il  s'agit  exc^de  cinquante  piastres,  la  preuve  de  paiements 
partiels,  pour  ^tablir  I'mterruption  de  la  prescription  de  la  dette  k 
compte  de  laquelle  ils  ont  ^t^  faits,  est  inadmissible.  Un  commence- 
ment de  preuve  par  ^crit  complete  par  une  preuve  testimoniale,  n'6qui- 
vaut  pas  k  Tecrit  sign6  par  la  partie  exig6  par  Tarticle  1235  pour 
90ustraire  une  dette  commereiale  k  Teffet  des  lois  relatives  k  la  pres- 
cription des  actions. — Q.  B. — Charest  &  Murphy ^  R  J.  Q.,  3  B.  R,  p. 
376. 

9.  Le  d^fendeur,  par  ordre  ^crit,  a  garanti  le  paiement  de'  cer- 
taines  marchandises  achet^es  des  demandeurs  par  un  tiers.  Les 
demaudeurs  ayant  livr6  des  elfets  pour  une  valeur  plus  ^lev^e  que  le 
montant  de  Tordre,  ont  voulu  prouver  par  t^moins  un  engagement 
verbal  du  d^fendeur  de  les  payer. — Jugi :  Que  la  preuve  testimoniale 
de  Tengagement  allegu6  ^tait  ill6gale  et  inadmissible. — RouTHlER,  J. 
— Piddin^ton  vs.  Demers,  R.  J.  Q.,  6  C.  S.,  p.  396. 

10.  See  remarks  of  Patterson,  J.,  in  the  case  of  Ross  &  Hannan^ 
noted  in  this  Supplement  at  article  1474,  decision  number  1. 

1I339.  1.  Que  le  cr^ncier  qui  fait  6maner  un  capias  contre  la 
personne  de  son  d^biteur,  sans  cause  probable  et  sur  des  allegations 
fausses  contenues  dans  la  deposition,  sera  responsab  e,  envers  son 
debiteur,  des  dommages  resultant  de  cette  arrestation,  la  loi  pr^sumant 
malice  dans  ce  cas. — Q.  B. — Drapeau  <k  Dealattriers,  16  R  L.,  p.  433. 

2.  In  an  action  brought  by  a  married  woman  in  this  Province,  it 
will  be  presumed  she  is  common  as  to  property  with  her  husband,  in 
the  absence  of  proof  of  her  matrimonial  domicile,  or  of  the  law  which 
regulates  it. — Tait,  J. — Simmons  vs  Elliott  M.  L.  R.,  5  S.  C,  p.  182. 
Q.  B.— 20  R  L.,  p.  666  ;  34  L  C.  J.,  p.  336 ;  M.  L.  R,  6  Q.  B.,  p.  368. 
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3.  Que  lorsqu*un  statut  donne  k  une  corporation  municipale  la 

'faculty  de  doaner,  dans  an  certain  d^lai,  une  garantie  d^terniin^e,pour 

s'assurer  certain*?  avantages  mentionn^s  au  statut,  il  autorise,  par  1^ 

'  mSme,  la  corporation  h,  donner  cette  garantie. — ^Q.  B. — VMe  de  L&ois 

f  <fe  Quebec  Warehouse  Co.,  20  B.  L.,  p.  196. 

4.  Que  celui  qui  laisse  ecouler  plusieurs  ann6es,  sans  exiger  le 
paiement  d'une  cr^ance  qu'il  a  contre  un  de  ses  parents,  avecqui  ilest 
en  relation  d'affaires,  sera  pr^um^  avoir  et6  pay6  de  cette  cr^ance,  oe 
retard,  sous  les  circonstances,  constituant  une  pr^somption  legale  de 
paiement. — Q.  B. — Ou^remont  &  OuSvremont,  34  L.  C.  J.,  p.  300. 

5.  Art.  2243,  C.  C,  by  which  prescription  of  the  action  to  account, 
'and  of  the  other  personal  actions  of  minors   against  their  tutors. 

relating  to  the  acts  of  the  tutorship,  is  acquired  in  thirty  years,  is 
''  applicable  to  curators  as  well  as  to  tutors  ;  and  therefore,  an  action  to 
account  cannot  be  brought  against  the  curator  to  an  interdict,  after 
the  lapse  of  tliirty  years  from  the .  death  of  the  interdict,  and  more 
particularly  where  the  curator  has  not  retained  in  his  possession 
'  the  property  of  the  interdict.  In  a  case  where  all  the  essential  facts 
date  back  to  a  remote  period,  the  law  permits  conclusive  presumptions 
to  be  drawn  from  circumstances,  probabilities,  documents  of  apparent 
genuineness,  acquiescence,  silence,  and  the  total  absence' of  even  a 
pretension  of  claim.  For  example,  adischarge  «ou^  seing-priv^fproduced 
in  this  case,  given  by  the  heirs  of  an  interdict  to  his  curator,  thirty- 
four  years  before  the  institution  of  an  action  to  account,  and  never 
questioned  during  all  that  time,  was  held  to  be  sufficiently  proved, 
notwithstanding  it  was  not  absolutely  established  that  one  of  the  five 
signatures,  made  by  a  cross,  was  authorized. — Davidson,  J. — Viriet 
VH.  Pari,  R  J.  Q.,  3  C.  S.  p.  235. 

6.  In  an  ax^tion  on  promissory  notes,  which  state  upon  their  face 
that  they  were  given  for  value,  the  presumption  that  value  was  so 
given  is  in  no  way  affected  or  destroyed  by  Defendant's  affidavit, 
filed  with  his  plea,  denying  that  he  ever  received  any  consideration. 
Such  an  affidavit  is  wholly  irrelevant  and  useless  and  will  be  rejected 
on  motion. — Tait,  J. — Sandford  Mfg.  Co.  vs.  McLaren,  R.  J.  Q.,  4  C. 
S.,  p.  467. 

7.  La  declaration,  dans  un  contrat  de  manage,  que  tous  les  meubles 
du  domicile  conjugal  seront  census  appartenir  k  T^pouse,  ne  comporte 
qu'une   pr^somption  qu'il   est  per  mis  de   d^truire  par  une  preuve 

'  c(Mitraire. — Gill,  J. — BoUand  vs.  Pichi,  R.  J.  Q.,  5  C.  S.,  p.  527. 
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8.  In  an  action  upon  a  draft,  which  expressess  upon  its  face  that 
it  was  accepted  by  the  Defendant  for  value  received,  an  affidavit  by 
Defendant,  merely  alle^i^ng  that  it  was  not  true  thkt  value  was  given 
for  the  acceptance,  and  that  the  words  were  not  genuine  or  were 
forged,  does  not  put  upon  Plaintiff  the  burden  of  proving  value,  and 
such  affidavit  will  be  rejected  upon  motion  as  useless  and  irrelevant. 
— Tait,  J.—VaUi^es  vs  Baxter,  R.  J.  Q.,  7  C.  S.,  p.  286. 

9.  In  the  absence  of  proof  to  the  contrary,  the  laws  of  Ontario 
are  deemed  to  be  the  same  as  those  of  the  Province  of  Quebec — Q.  B . 
—Pri7n4iau  &  Chiles,  M.  L.  R.,  7  Q.  B.,  p.  467. 

10.  Qu'aucune  preuve  n'ayant  it&  faite  des  lois  de  la  Province  de 
Manitoba,  le  domicile  matrimoniale  de  la  demanderesse,  quant  k  I'^tat, 
en  cette  province,  de  la  f emme  marine,  on  doit  prdsumer  que  ces  lois  sont 
semblables  aux  ndtrcs  et  ^tablissent  la  communaut^  de  biens  entre  les 
^poux  qui  se  marient  sans  contrat  de  manage  stipulant  un  autre  regime. 
_C.  K—Tr&u)  V8  Kirhip,  R.  J.  Q.,  7  C.  S.,  p.  30a 

1241.  1.  Decision  number  20,  noted  at  this  article,  (Leger  & 
Faumier)  is  also  reported  in  the  14  S,  C.  R.,  p.  314. 

2.  Que  bien  qu'une  action  port^e  par  un  interdit,  sans  Tassistaiice 
de  son  curateur,  doit  6tre  ren voy6e,  les  f  rais  de  telle  action  ne  peuvent 
pas  dtre  mis  k  la  charge  du  dit  interdit,  et  le  curateur  de  Tinterdit 
pent  s'opposer  k  la  saisie  de  ses  biens  pour  tels  frais,  sans  qu'il  soit 
n6cessaire  au  pr^lable  de  f aire  annuler  le  jugement  les  accordant — 
Q,  B,—Heppd  &  BiUy,  15  Q.  L.  R.,  41  ;  19  R  L,  p.  465. 

3.  An  award  of  arbitrators,  in  proceedings  for  expropriation, 
under  the  Railway  Act,  has  the  force  of  chose  jugee  between  the 
parties  only  from  the  date  of  service  thereof. — Loranger,  J, — MiUs 
va  Atlantic  and  North  West  Ry,,  M.  L.  R,  4  S.  C,  p.  302. 

4.  Qu'un  d6fendeur  peut,  dans  son  plaidoyer  ddclinatoire,  invo- 
quer  la  nullity  d'une  nomination  de  curateur  k  une  succession  vacante, 
et  all6guer  que  telle  nomination  a  6te  faite  en  vue  de  distraire  frau- 
duleusement  le  d^fendeur  de  ses  juges  naturels,  sans  que  le  d^fendeur 
ne  soit  tenu  au  pr^alable  de  faire  casser  la  sentence  nommant  tel 
curateur. — Q.  B. — Robillard  &  Banque  Jacques-Ccurtier,  32  L.  C.  J., 
p.  231. 

5.  Que  bien  que  TActe  51-52  Vict.,  ch.  20,  ait  ^t6  d6savou6  et,  par 
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suite,  la  Cour  de  Magistrat  qu'il  cr6ait,  abolie,  ce  d6saveu  n'a  pas  ett 
pour  effet  d'annuler  les  procedures  faites  devant  elle,  ni  les  jugements 
rendus  par  elle  et  que,  pour  obtenir  un  nouveau  jugement  devant  une 
autre  cour  pour  la  mSme  cause  d'action,  il  faut  pr^alablement  renoncer 
k  ce  premier  jugement. — Jette,  J. — Cadotte  vs.  Osborne,  12  K  N.^ 
p.  211. 

6.  See  also  case  of  Cie.  de  chemin  de  fer  MontrSal  et  Sord  vs, 
Fino67i^,  noted  in  this  Supplement  at  article  1732,  decision  number  21. 

7.  A  judgment  mcdntaining  a  dilatory  exception  to  an  hypo- 
thecary  action  for  balance  of  a  price  of  sale,  cannot  be  invoked  as  res 
adjudicata  in  answer  to  a  personal  action  brought  to  recover  the 
same,  particularly  where  circumstances  affecting  the  relations  between 
the  parties  are  alleged  t6  have  arisen  between  the  institution  of  the 
two  suits.  The  filing  by  a  Plaintiff  of  a  retraxit  of  his  action,  duly 
served  on  the  Defendant,  operates  discontinuance  of  the  suit  and  it  is 
not  necessary  that  judgment  should  be  rendered  thereon. — Andrews, 
J, — Qu'cn  vs,  Atkinson,  15  Q.  L.  R,  p.  171. 

8.  As  the  Appellant,  in  the  case  which  was  decided  by  the  Privy 
Council,  had  only  claimed  the  dividends  of  other  shares,  as  forming 
part  of  an  estate  in  which  she  was  interested  as  substitute  and  she 
now  claims  the  Cftrpus  and  dividends  of  these  115  shares  as  her  own 
property,  the  plea  of  res  adjvdlcata  was  not  available  to  the 
Respondent. — ^SuPREME  CoURT.— ifoim^a  <fc  Carter,  12  L.  N.,  p.  339 ; 
16  S  QR.  p.  473. 

9.  The  enactment  contained  in  the  R  S.  Q..  art.  843.  par.  13,  that 
the  decision  of  the  license  commissioners,  either  granting  or  refusing 
the  confirmation  of  a  license  certicate,  is  final,  does  not  preclude  the 
reconsideration  by  them  of  a  new  application  by  the  same  person  in 
the  current  year.  The  decision  of  the  commissioners  is  **  final  "  only 
in  the  judicial  sense,  that  it  is  not  subject  to  appeal  or  to  review. — 
WuRTELB,  J. — Ex  parte  Citizen's  League  of  Montreal,  M.  L.  R,  6  S. 
a,  p.  160. 

10.  Qu'il  nV  a  pas  chose  jiig^e  lorsque  le  premier  jugement  n'a 

pas  decide  du  m^rite  de  la  c  iuse,  mais  seulement  que  le  deiuandeur     .sT 
navait  pas,  en  la  quality  qu'il  prenait,  le  droit  invoqu6  par  lui. — Q,       ' 
B. — Dorion  &  Dorion,  18  R  L.,  p.  645. 

The  judgment  in  the  above  case  was  reversed  by  the  Supreme 
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Court,  but  the  point  above  referred  to  was  not  adjudicated  upon*, 
expressly.  This  decision  is  noted  in  full  in  this  Supplement  at^ 
article  1713,  decision  number  2. 

11.  Qu'une  poursuite  pour  p^nalit^,  intent^e  sans  Taffi^lavit  requis. 
par  la  loi,  doit  Stre  consider^e  comme  non-avenue  et  n*emp6che  pas  , 
une  seconde  poursuite  pour  le  recouvrement  de  la  mSme  penality.— 
Mathieu,  J,—Filiatrault  vs.  Legria,  19  R.  L,  p.  264. 

1 2.  Where  a  capias  is  based  on  a  judgment,  the  question  of  indebt- 
edness, as  fixed  by  the  judgment,  is  chose  jugie,  and  the  Defendant  is 
precluded  from  questioning  the  correctness  of  the  amount  found  to  be  > 
due  by  him. — Davidson,  J, — Gushing  vs  Fortin,  R.  J.  Q.,  1  C.  S.,  p.. 
512.— C.  R— R  J.  Q.,  1  C.  S.,  p.  551. 

13.  A  condemnation  obtained  against  one  of  two  co-sureties  is 
chose  jugee  as  regards  the  other  surety  and  his  representatives. — 
Davidson,  J.—Truteau  vs  Fahey,  R.  J.  Q.,  2  C.  S.,  p.  449. 

14.  A  judgment  does  not  operate  novation  of  the  debt  upon  which 
it  is  based.  It  follows  that  where  a  debt  is  created  in  the  United 
States,  and  the  debtor  subsequently  removes  to  the  province  of  Quebec, 
where  judgment  for  the  debt  is  obtained  against  him,  the  creditor  has 
no  right  to  issue  a  writ  of  capias  founded  on  such  judgment.  ^Art 
806,  C.  C.  P.>-Q.  B.—  Bocheleau  <b  Bessette,  R.  J.  Q.,  3  K  H.  p.  96.  — 
C.  R— R.  J.  Q.,  3  C.  S,,  p.  320. 

15.  The  fact  that  a  porson  under  bond  to  keep  the  peace  haa 
been  convicted  subsequently  of  attempt  to  commit  an  assault,  does 
not  debar  the  bondsmen  from  pleadmg,  and  proving,  in  an  action^ 
against  them,  on  the  bond,  that  the  acts  of  the  person  so  convicted . 
did  not  amount  to  a  breach  of  the  bond.  The  conviction,  while  proof 
of  the  fact  that  the  person  was  found  guilty,  is  not  chose  jv/f^e  as  to 
the  bondsmen,  who  were  not  parties  to  the  cause.  —  Davidson,  J,  — 
Gasgrain  vs  Leblanc,  R  J.  Q.,  4  C.  S.,  p.  350. 

16.  L'autorit6  de  Isk  chose  jugie  ne  pent  Stre  invoqu6e,  contre  une 
femme  poursuivant  en  quality  de  separ6e  de  biens,  pour  la  raison 
qu'une  action  fondle  sur  la  m^me  cause  et  pour  la  mSuie  chose,  prise. 
par  elle  en  quality  de  commune  en  biens,  a  d^jk  ^t6  renvoy^e. — Q.  B  •— 
Bemier  &  Qendron,  17  Q.  L.  R,  p.  377. 

17.  Que  le  cessionnaire  d'un  jugement,  ex^cutoire  contre  le  d6- 
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biteur  c^d6,  n'a  pas  d'action  centre  ce  dernier.  —  C.  R  —  MeiUeur  t» 
Wwide,  21  R.  L.  p.  326. 

1242.  1.  In  an  action  against  a  firm  composed  of  Caldwell  &  H« 
J.  Shaw,  for  the  amount  of  loans,  alleged  by  the  Plaintiff  to  have  been 
made  by  him  to  the  firm,  but  which  were  represented  by  notes  signed 
by  H.  J.  Shaw  only,  it  was  hehl  that  the  presumption  arising  from 
entries  in  the  books  of  a  firm,  purporting  to  show  that  the  loans  were 
made  to  the  firm,  was  complete  ly  rebutted  by  evide»  ce  that  these 
entries  were  made  by  the  PlaintifTs  son,  then  cashier  of  the  firm,  and 
were  subsequently  rectified  by  the  firm,  and  further,  by  the  letters  of ' 
the  Plain tifi*  himself  to  H.  J.  Shaw,  which  contained  an  acknowleflg- 
ment  that  the  loans  were  made  to  H.  J.  Shaw  personally. — Q.  B.— » 
CaldweU  <fe  Shaw,  M.  L.  R,  4  Q.  B.,  p.  246. — Supreme  Court.~12  L. 
N.,  p.  221  ;  17  S.  C.  R,  p.  357. 

2.  The  non  disclosure  of  existing  insurances,  in  violation  of  the 
conditions  of  a  policy,  is  a  cause  of  nullity,  even  where  the  undisclosed 
insurance  was  effected  by  a  third  party,  if  the  insured  had  knowledge 
of  it ;  and  he  will  be  assumed  to  have  knowledge  of  it  where  his  deed 
bound  him  to  insure  in  favor  of  his  vendor,  or,  in  default,  to  pay  the 
premiums. — C  R — Maxikay  vs.  Glasgow  and  London  Insurance  Go., 
M.  L  R.  4  S.  C,  p.  124. 

3.  A  cheque,  whioh  does  not  show  consideration  on  its  face,  is  not 
conclusive  evidence  of  a  debt  due  from  the  drawer  to  the  payee,  but 
the  Plaintiff  must  make  proof  of  the  consideration  for  which  it  was 
given.  In  the  present  case,  such  proof  was  found  in  the  allegations 
of  the  plea  and  the  promises  of  the  Defendant  to  pay« — Johnson,  J  — 
Dvfresne  vs,  St  Louis,  M.  L.  R,  4  S.  C,  p.  310. 

4.  Que  le  fait  que  le  cessionnaire  d'une  or^ance  aurait,  apr^  la 
signification  du  transport  au  d^biteur,  reyu  du  c6dant  partie  de  la' 
cr^ance  c6d6e  et  se  serait  adress6  k  lui  pour  demander  la  balance,  ne 
constitue  pas,  en  faveur  de  ce  c6dant,  un  mandat  tacite  lautorisant  k 
recevoir  du  d^biteur  transports  I3  montantde  la  crSance ;  que,  dans 
TapprSciation  des  faits  dont  on  veut  faire  rSsulter  le  mandat  tacite,  il 
y  a  une  question  d'intention  et  que  le  tribunal  ne  doit  eulmettre/ 
c6mme  faisant  pr^sumer  le  mandat,  que  des  faits  impliquant  nSces- 
sidrement  l*id6e  du  mandat. — Q.  B. — Oibb  &  Mac  Adam,  16  R  L.,  p. 
425. 

5.  Qu'un  6crit  signS  par  le  dSfendeur,  apres  rinstitution  de  Tacti  )n, 
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dans  lequel  il  reconnait  ^tre  endette  envers  le  demandeur  et  promet 
lui  payer  le  montant  mentionn^  dans  Taction,  n  a  pas  d  effet  r6troactif, 
et  ne  pent  dtre  une  prt  uve  suffisante  pour  obtenir  un  juf^ement  dans 
Faction  intent^e  avaLt  la  date  de  T^crit*  lorsque  ce  dernier  ne  reconnait 
pas  le  droit  du  demandeur  au  temps  de  Tinstitution  de  Taction. — 
Gill,  J. — Baxter  vs.  Orau,  M.  L.  R,  4  S.  C,  p.  446. 

6.  Where  ^oods  are  forwarded,  without  order  from  the  consignee, 
but  alon^  with  ^oods  ordered  by  him*  the  object  of  the  consignor 
being  to  test  the  market,  the  evidence  necessary  to  establish  accept- 
ance by  the  consignee  must  be  much  clearer  and  more  positive  than  if 
the  goods  had  been  consigned  to  order  in  the  usual  way.  So,  where 
two  cases  of  accordeons  were  consigned,  without  order,  but  amongst 
other  goods  ordered,  and  the  consignee  paid  the  freight  bill  upon  the 
whole  consignment,  but  complained  of  the  price  and  quality  of  the 
accordeons  and  declined  to  accept,  unless  certain  deductions  were 
made  for  broken  articles  (which  offer  was  not  accepted  by  the  consi- 
gnor) it  was  held  that  the  payment  of  freight  and  the  opening  of  the 
cases  were  not  sufficient  to  constitute  acceptance  of  goods  not  specially 
ordered. — C.  R. — i  Tester  vs.  Trester,  M.  L  R,  5  S.  C,  p.  188. 

7.  Where  a  railway  company*  obtained  possession  of  land  on 
making  a  deposit  and  the  arbitrators  subsequently  made  an  award  of 
a  sum  of  money  for  the  value  of  the  land  and  "  in  full  payment  and 
"  satisfaction  of  all  damages  resulting  from  the  taking  and  using  of 
"  the  said  piece  of  land  for  the  purposes  of  said  railway,  "  it  will  be 
presumed  that  the  arbitrators  included  in  their  award  compensation 
for  the  company's  occupation  of  the  land  prior  to  the  date  of  the 
award — Tait,  J. — Rebum  vs.  Ovtario  and  Quebec  Ry.,  M.  L.  R,  6  S. 
C,  p.  211.— Q.  B.— M.  L.  R,  6  Q.  B.,  p.  381 ;  34  L.  C.  J.,  p.  299. 

8.  Qu'une  lettre  de  change  accept^e,  sans  que  rien  n'indique  k 
quel  endroit  elle  a  et6  accept^e,  est  cens^e  Tetre  au  domicile  de  celui 
qui  Taccepte. — Mathieu,  J. — Lockerby  vs.  Weir,  M.  L.  R,  6  S.  C,  p. 
285. 

9.  Que  dcs  comptes  courants,  pour  marchandises  vendues  et 
livrees  k  di verses  intervalles,.  par  le  d6biteur,  et  dans  lesquels  sont 
charges  des  int^rSts  et  des  paiiments  fails  k  compte  du  tout,  sans 
protestation,  constituent  une  preuve  de  Tohligation  du  d^biteur  de 
piyer  les  int^ret**  sur  ce  co.npte. — Mathieu,  J. — Boisvert  vs.  Saurette 
dit  Larose,  19  B.  L.,  p.  ?. 
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10.  Que  la  dissolution  d'une  injonction  6tablit  que  cette  injonction 
^tait  roal  fondle,  mais  ne  fait  pas  pr^sumer  que  cette  injonction  avait 
6t6  4man^  sans  cause  probable. — Q.  B. — Montreal  City  Posa.  Ry.  Co., 
&  Ritchie,  18  R  L.,  p.  12 ;  M.  L.  R,  5  Q  B.,  p.  77.—  Supreme  Court. 
—13  L.  N.,  p.  34 ;  16  S.  C.  R,  p.  622. 

11.  A  chemist,  who  leaves  his  shop  in  charge  of  an  apprentice,  not 
qualified  under  tlie  Quebec  Pharmacy  Act  to  mix  prescriptions,  is 
guilty  of  faute,  and  an  explosion  of  chemicals  occurring  during  his 
abseuco,  the  presumption  is  against  him  and  he  will  be  liable  in 
damages  therefor,  unless  he  rebuts  the  presumption. — Q.  B. — Lyons  & 
Lashey,  M.  L.  R.,  5  Q.  B.,  p.  5 ;  33  L.  C.  J.,  p.  80. — Davidson,  J. — M.  L. 
R.,  4  S.  C,  p.  4. 

12.  Que  des  ^-comptes  donnas  par  1e  maitre  k  Tentreprenieur,  sur 
le  prix  du  march6,  k  Torigine  des  travaux  ou  m^me  des  ^-coroptes 
pay^  dans  le  courant  du  travail,  sans  imputation  sur  telle  ou  telle 
partie  de  Touvrage,  ne  doivent  pas  Stre  consid^r^s  comme  une  pr6- 
somption  de  verification  ou  d'acceptation  d'ouvrages.  qui  ne  sont  pas 
encore  faits  ni  terminus,  mats  ces  sommcs  sont  plutdt  cens6es  avancees  k 
Tentrepreneur  pour  Toblisjer  et  Ini  venir  en  aide. — Taschereau,  J.  — 
Therien  vs  ViUiotte  dit  Latour,  20  R.  L.,  p.  209. 

12a.  Q.,  the  maker  of  promissory  note,  was  sued  thereon  by  E.,  a 
bank.  0.  swore  the  note  had  no  stamp  on  it.  in  accorrlance  with  an 
agreement  with  C,  the  former  manager  of  E.  C  made  an  affidavit  to 
the  contrary.  The  law  of  1879  made  all  unstamped  notes  a  nullity, 
but  provided  a  remedy  if  stamps  were  omitted  by  error.  Held  :  that, 
as  the  affidavits  contradicted  each  other,  there  was  no  evidence  that 
the  stamps  had  been  omitted  by  error. — Q.  B. — ExchaTige  Bank  & 
CHlman,  84  L.  C.  J.,  p.  120. 

13.  Qu'un  entrepreneur  de  chemin  de  fer,  qui  achate  en  son  nom 
les  terrains  sur  les<{Uols  il  construit  le  chemin  k  ses  frais  et  qui  donne 
ensuite  k  la  compagnie  de  chemin  de  fer,  pour  valeur  re^ue,  une  quit- 
tance sans  reserve,  de  tons  les  materiaux  et  ouvrages  faits  pour  la 
compagnie,  doit  etre  pr^sum^  avoir  6t6  pay^  du  prix  des  terrains  et 
qu'il  ne  pent  les  revendiquer,  quoiqu'il  n'ait  Jamais  donn6  le  titre 
foriuel  k  la  compagnie  pour  ces  terrains.  —  Q.  B.  —  Roberge  vs.  North 
Shore  Ry.  Co.,  34  L  C.  J.,  p.  315. 

14.  La  banque  qui  escompte  un  billet  endoss6  par  une  corporation 
cr6^  par  un  acte  de  la  legislature  de  Quebec,  "*  pour  fonder  des  hdpi- 
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**  taux,  hospices  et  aufcres  maisons  de  charity/'  est  cens^e  connaitre 
rincapacii6  dc  eelle-ci  d  endosser,  saas  consideraUon  ou  par  complai- 
sance, et  savoir  que  Tendossenient  a  6t&  ainni  donn^  lorsqu'elle  a 
port^  le  prodait  de  ce  billet  daas  ses  livren  aa  credit  du  faiseur  et  non 
k  celui  de  la  corporation  qui  la  endoss^.  —  C.  R  —  Bavqae  Jacques- 
Curlier  V8,  Qv/isnel,  17  Q.  L.  R.,  p.  8. 

15.  When  a  debtor  enters  into  a  contract,  23  days  before  he 
makes  a  judicial  abandonment,  by  which  he  transfers  to  one  of  his  cred- 
itors practically  the  whole  of  his  available  moveable  property,  being 
at  the  time  indebted  to  other  debtors  in  a  large  sum,  which  he  has 
no  means  of  paying,  it  may  be  presumed  that  the  debtor  knew  he  was 
insolvent.  Knowledg  of  his  insolvency,  by  the  person  with  whom 
he  contracted,  may  be  presumed  from  the  fact  that  this  person  had 
been  doing  business  with  him  fur  several  years  and  had  an  intimate 
knowledge  of  his  affairs  ;  that  he  knew  that  the  insolvent  was  indebted 
to  hi  11  in  a  large  amount  ;  that  he  held  over-due  paper  of  the 
insolvent ;  that  the  insolvent  was  indebted  to  him  in  a  large  amount 
and  that  the  insolvent  was  in<lebted  to  ot  .er  parties.  —  Lynch,  J.  — 
Letoumeux  va,  Dufresne,  14  L.  N.,  p.  65. 

16.  Where  an  employee  quits  his  employment  and,  »f  er  an 
illness  of  several  months,  resumes  his  former  employment,  it  will  be 
presumed,  in  the  absence  of  eviden<*e  of  a  new  agreement,  that  he 
returned  at  the  salary  he  was  getting  at  the  time  he  left. — DOHERTT, 
3.— Plait  V8,  Ih-ysdule,  R.  J.  Q.,  2  C.  S ,  p.  282. 

17.  The  father  of  minor  children  who,  although  aware  that  his 
children  were  planning  and  abetting  a  proceeding  of  the  nature  of 
burning  a  person  in  effigy,  did  not  interfere  to  restrain  them,'  but 
actually  encouraged  them,  is  responsible  for  their  acta — Tait,  J. — 
Lortie  vs.  Claude,  R.  J.  Q.,  2  C.  S.,  p.  369.' 

18.  Where  a  person,  passing  along  a  public  street,  is  injured  by 
the  fall  of  a  heavy  object  from  a  scaffolding  suspended  in  front  of 
a  building,  on  which  Defendants  employees  are  working,  it  is  to 
be  presumed,  in  the  absence  of  evidence  or  explanation  on  the 
part  of  Defendant  a^  to  the  cause  of  the  accident,  that  the  thing 
fell  by  reason  of  negligence  on  the  part  of  his  t  mployees.  In  order 
to  be  relieved  from  resptmsibility,  it  is  for  Defendant  to  show  that 
every  precaution  had  be  n  taken  to  prevent  such  accident — DoHERxr 
J.—Caron  Vd.  James,  \i.  J.  Q.,  4  C.  S.,  p.  63. 
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19.  Where  the  buyer  pretended  that  the  sale  was  made  with 
warranty,  and  the  agent  of  the  seller  immediately  wrote  that,  before 
the  sale,  he  had  read  his  principars  letter  to  the  buyer,  stating  that 
there  will  be  no  warranty,  thi<^  fact,  in  the  absence  of  any  immediate 
and  positive  denial  by  the  buyer,  furnishes  a  strong  presumption  of 
the  truth  of  the  agents  statement, — ^Tait,  J. —  Viporid  V8. Findlay,  M. 
L.  R,  7  S.  G,  p.  242. 

20.  Lorsque,  dans  une  vente  par  courtier,  le  bUlet  d*ackat  est 
produit  par  Tacheteur  auquel  il  6tait  adress6,  on  pent  prouver.  par  le 
temoignage  du  courtier,  la  transmission  du  billet  de  vente  au  vendeur. 
La  partie  qui  re9oit  et  garde  un  de  ces  Merits  sans  protester  est  cens6e 
admettre  que  le  courtier  a  agi  en  son  nom,  en  vertu  dupouvoir quelle 
lui  avattdonn^,  et  la  signature  du  courtier  devient  des  lors,  pour  les 
fins  du  contrat,  celle  de  telle  partie. — Jette,  J.  —  Crane  vs.  McBean, 
R  J.  Q.,4C.  S.,  p.  331. 

21.  Under  contract  with  the  city  of  Quebec,  the  Defendant  opened 
a  trench  for  the  introduction  of  water-pipes  along  certain  streets,  in 
the  course  of  which  operation  a  landslip  occurred  opposite  Plaintiff's 
pr  perty,  whereby  his  house  was  seriously  damaged.  Held^  that 
Defendant  was  not  freed  from  liability  by  the  fact  of  working  under 
contract.  The  contractor,  as  the  paity  who  personally  does  the  act 
causing  the  damage,  is  more  directly  liable  to  the  p*^rsoninjuied,than 
is  the  party  for  whom  he  executes  the  contract ;  and  especially  is  this 
80  if,  as  in  the  present  case,  the  work  might  have  been  so  done  that 
no  damage  should  result.  The  occurrence  of  such  an  accident  is  s,  prima 
facie  presumption  that  all  due  and  sufficient  precautions  and  care  to 
avert  possible  danger  were  not  used,  and  alleged  ignorance  of  special 
dangers  existing  at  the  locality  only  strengthens  this  presumption,  for 
one  who  undertakes  a  work  of  the  kind  is  bound  to  foresee  and 
guard  against  all  reasonable  eventualities  and,  not  doing  so,  cannot 
shelter  himself  under  a  plea  of  vis  major. — Andrews,  J. —  St  Jean 
V8  Peters,  17  Q.  L.  R.,  p.  262. 

22.  Le  sens  d' m  mot  ordinaire  ne  pent  Stre  prouv6  par  t^moins, 
si  Ton  n'all^gue  pas  que  tel  mot  a  6i6  employ 6  dans  un  sens  autre  que 
celui  qu'il  porte  ordiuairement.  Lorsqu'une  expression  dont  on  se  sert 
dans  un  plaidoyer  est  susceptible  de  plusieurs  interpretations,  la  cour 
adoptera  celle  qui  est  conforme  k  I'ensemble  du  plaidoyer. — Archibald, 
J. — Lamarche  vs  BrtLchdai,  R  J.  Q.,  7  C.  S.,  p.  62. 
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23.  Art.  604  CO.,  which  declares  that(m  the  absence  of  determining 
circumstances),  where,  of  two  persons  who  perish  by  one  and  the  same 
accident,  one  is  between  16  and  60,  and  the  other  is  over  60  years  of 
age,  the  former  is  presumed  to  have  survived,  is  limited  in  its  appli- 
cation to  ab-intestate  successions  where  several  persons  are  respect- 
ively called  to  the  succession  of  each  other.  In  the  present  case, 
the  depositions  taken  at  the  inquest,  and  other  proof,  establishing 
that  the  husband,  while  mentally  deranged  was  in  possession  of  a 
razor ;  that  he  engaged  in  a  struggle  with  members  of  the  family ;  that 
he  was  seen  hacking  at  his  throat  with  a  razor ;  that  their  dwelling 
took  fire  a  few  minutes  ckfter,  and  was  consumed,  and  that  the  bones 
of  a  woman  were  found  among  the  debris  of  the  bed  occupied  by  his 
wife,  were  sufficient  to  create  the  presumption  that  the  wife  was 
killed  by  her  husband  and  predeceased  him. — C.  R — Bushy  vs.  Ford^ 
R.  J.  Q..  3  C.  S ,  p.  270. 

24.  Defendant  subscribed,  on  the  stock  subscription  book  of  a  joint 
stock  company,  for  ten  shares,  and  wrote  his  signature  as  follows :  *'  T. 
A.  Trenholme  in  trust  for  H.  Trenholme,  "  but  the  words  '*  in  trust 
for  H.  Trenholme"  were  erased  in  the  stock-book  jffeZcZ:--In  the 
absence  of  evidence  83  to  the  time  when  said  words  were  erased,  the 
presumption  was  that  they  were  erased  at  the  time  Defendant  signed 
the  stock-book,  rather  than  that  the  book  was  subsequently  falsified ; 
and  it  was  for  the  party  alleging  that  the  erasure  was  made  sub- 
sequently to  prove  it. — DoHERTY,  J. — Alley  vs,  Trenhfilme,  R  J.  Q.,  3 
C.  S.,  p.  163. 

25.  In  an  action  for  frais  de  gisine  the  Defendant  admitted  that 
he  and  the  Plaintiff  had  passed  a  night  alone  together,  on  which 
occasion  they  shared  the  same  bed ;  but  in  cross  examination  he  denied 
that  he  had  sexual  intercourse  with  the  Plaintifi'  then  or  at  any  other 
time.  A  child  was  born  to  the  Plaintiff  177  or  178  days  after  the 
date  referred  to.  It  lived  three  or  four  days,  but  in  the  opinion  of 
the  majority  of  the  court,  it  was  not  proved  that  the  child  was  viable. 
H  Id, — Where  two  young  adults  of  opposite  sex  share  the  same  bed, 
it  will  be  presumed  that  sexual  intercourse  took  place  and  this 
presumption,  in  the  present  case,  was  not  destroyed  by  the  Defendant's 
denial.  The  Defendant  not  having  shown  that  the  Plaintiff  h^ul 
intercourse  with  any  other  man,  he  will  be  presumed  to  be  the  father 
of  a  child  not  shown  to  be  viable,  though  born  on  a  date  less  than 
180  days,  viz.  177  or  178  days,  afte  the  presumed  connection. — C.  R. 
— Murray  vs.  Maiheson,  R.  J.  Q.,  7  C.  S.,  p.  240. 
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Numerous  cases  relating  to  the  presumptions  arising  from  facts 
proved  before  the  Courts  are  to  be  found  at  articles  1053, 1054. 

1248.  1.  Que  Taveu  de  la  partie,  en  r^ponse  a  une  question  qui 
lui  est  'po8^,  pent  6tre  divis6,  lorsque  la  partie  contest^e  est  in- 
vraisemblabla — Q.  B. — Raymond  dit  Lajeune^se  &  Latra'verae,  19  R 
L,  p.  681. 

2.  Que  Taveu  d'un  d6fendeur,  poursuivi  en  recouvrement  d'une 
«omme  exc^dant  $50,  dont  il  n'y  a  pas  de  preuve  ^rite  etqui,entendu 
eomme  t^moin,  admet  avoir  refu  partie  du  montant  r6clam6,  mais 
Tavoir  paye  depuis,  sera  divis6,  si  son  plaidoyer  n'est  pas  con  forme  k 
son  aveu  et  s'll  n'a  pas  plaid6  paiemenb — C.  R — Barri  vs.  Loiseau,  20 
R.  L.,  p.  326. 

3.  Que  I'aveu  contenu  dans  un  plaidoyer,  par  un  d^fendeur,  qui 
est  poursuivi  pour  une  somme  d'argent,  que  le  demandeur  allegue  lui 
avoir  prSt^e,  admettant  le  pr6t,  mais  d^larant  que,  lors  du  prSt,  il  fut 
convenu  que  le  capital  ne  serait  rembours6  qu'^  la  mort  du  prSteur,  et 
ajoutant  qu'il  a  pay6  tons  les  int^rets  echus  avant  Tinstitution  de 
Taction,  ne  pent  Stre  divis6,  pas  meme  pour  former  un  commencement 
de  preuve  par  ^crit. — C.  R. — Favret  &  PhaTieuf,  R  J.  Q.,  1  C.  S.,  p.  49. 

4.  In  an  action  For  the  price  of  transfer  of  a  tavern  license,  the 
Defendant  being  called  as  a  witness,  admitted  that  he  had  not  paid 
Plaintiff  the  price  stipulated,  but  added  that  one  C.  was  to  do  so.  In 
the  deed  of  transfer  the  Plaintiff  acknowledged  receipt  of  the  con- 
sideration. Held  : — That  the  accessory  statement,  in  the  Defendant's 
answer,  having  relation  to  a  fact  wholly  distinct  from  the  principal 
fact  mentioned  in  the  first  part  of  the  answer,  the  answer  was  divisible, 
f  Johnson,  C.  J.  diss.)  The  Defendant  having  admitted  in  his  evidence 
that  he  had  not  paid  the  Plaintiff,  it  was  for  the  DefcTidant  to  show 
that  someone  else  had,  and  he  was  not  relieved  from  making  this 
proof,  by  the  Plaintiffs  declaration,  contained  in  the  deed  of  transfer, 
that  he  had  received  payment. —  C.  R. —  St-Amour  vs,  St-Amour,  R. 
J.  Q.,  2  C.  S.,  p.  243. 

5.  In  an  action  for  the  recovery  of  a  loan,  where  the  Defendant 
pleaded  that  he  had  borrowed  the  money,  but  with  the  stipulation  that 
the  principal  was  not  to  be  payable  until  after  the  lender's  death,  that 
the  admission  could  not  be  divided  to  make  a  commencement  of  proof. 
— ^WuBTELB,  J.— Favret  vs.  Phaneuf,  M.  L.  R,  7  S.  C,  p.  282. 
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6.  Une  r^ponse  k  un  interro^atoire  sur  faits  et  articles,  qui  confcient 
une  assertion  6trangere  aux  faits  demand^s,  peut  dtre  divis^e. —  G. 
R — Leclavre  vs.  Coti,  R.  J.  Q.,  3  C.  S.,  p.  331. 

\*  7.  L'admissioQ  par  une  partie  qu'un  fait  lui  a  ^\A  avou6  par  une 

an! re,  nest  pas  un  aveu  de  Texisteiice  de  ce  fait. — Q.  B. — Lagueva 
A  Larnhert  dit  Champagne,  17  Q.  L.  R,  p.  335. 

8.  See  case  of  MuiVray  vs.  Matheaon,  noted  in  this  Supplement  at 
article  1242,  decision  number  24,  in  which  the  Court  by  its  judgment 
divided  the  aveu  of  the  Defendant. 

1245.  In  their  declaration  the  Appellants  alleged  that  the  Res- 
pondents had  been  in  possession  of  the  property  since  9th  May  1876, 
and  after  the  enquete  they  moved  the  court  to  amend  the  declaration 
by  substituting  for  the  9th  May,  1S76,  the  words  *'  1st  Dec,  1886." 
The  motion  was  refused  by  the  Superior  court,  which  held  that  the 
admission  emounted  to  a  judicial  avowal  from  which  they  could  not 
receda  On  appeal  to  the  Supreme  Court,  it  was  held,  reversing  the 
judgment  of  the  court  below,  that  the  motion  should  have  been  allowed 
so  as  to  make  the  allegation  of  possession  conform  with  the  facts  as 
disclosed  by  the  evidence.  (Art.  1245  C.  C.) — Fournier.,  dissenting. — 
Supreme  Court. —  Baker  Jk  Metropolitan  Building  Society,  22  S.  C. 
R.,  p.  364., 

13S4.  1.  Decision  number  7,  noted  at  this  article,  Laakey  vs. 
Lyons,  was  confirmed  in  Appeal. — M.  L.  R.,  5  Q.  B.,  p.  5  ;  33  L.  C.  J., 
p.  80. 

2.  Dans  une  action  sur  compte  pour  divers  items,  le  d^fendeur 
admettant  un  des  items  et  niant  les  autres,  lorsque  le  demandeur  a 
d6ja  prouv6  plusieurs  des  items  ni6s  par  le  d^fendeur,  dans  ce  cas,  il 
doit  Stre  admis  k  prouver  les  autres  items  du  compte  par  ses  livres  de 
compte  et  son  serment. — Champagne,  D.  M. — Hamilton  vs.  Oov  r,  13 
L.  N.,  p.  68. 

3.  Que  le  serment  suppl^mentaire  ne  peut  etre  d^f^r6,  s'il  n'y  a 
aucune  preuve  de  la  demande  ou  de  Texception- — Taschereau,  J. — 
B6ique  vs.  Citi  de  Montrial,  20  R.  L.,  p.  306. 

4.  Lorsque  Taction  doit  etre  renvoy^e,  pour  un  autre  motif  que 
rinsuffisance  de  la  preuve,  une  motion  par  le  demandeur  pour  £tre 
entendue  sur  le  serment  suppl^toire,  sera  rejet^e  comme  inutile. —  C. 
R —  Brovsseau  vs.  Bovlanger,  R.  J.  Q.,  6  C.  S.,  p.  75. 
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12S7. — Where,  by  the  terms  of  a  don  mutuel  by  marriage 
contract,  a  farm  in  the  possession  of  one  of  the  sons  of  the  husband, 
under  a  deed  of  donaton,  was  excluded  from  the  don  Tnutuel,  and 
subsequently  the  farm  in  question  became  the  absolute  property  of 
the  father,  the  deed  of  resiliation  having  been  resiliated  for  value,  it 
was  held  that  by  reason  of  the  resiliation  the  husband  had  acquired  an 
independent  title  to  the  farm,  and  it  thereby  became  charged  for  the 
amount  due  under  the  don  mutuel  by  marriage  contract,  viz. :  $5,000  • 
and  that,  after  the  husband's  death,  ^he  wife,  the  Respondent  in  this 
case,  was  entitled,  until  a  proper  inventory  had  been  made  of  the 
deceased's  estate,  to  retain  possession  of  the  farm. —  Supreme  Court 
—MaHindale  &  Powers,  23  S.  C.  R,  p.  597.— Q.  B.— R  J.  Q.,  1  B.  R, 
p.  154. 

1300.  Qu'une  cession  de  certains  biens,  faite  par  le  mari  %  un 
tiers,  et,  par  ce  tiers,  k  la  femme,  pendant  le  mariage,  ayant  pour 
effet  de  faire  passer  k  la  femme  les  biens  du  mari,  est  contraire  k 
I'ordre  public  et  est  frapp6e  d'une  nullite  absolue,  en  vertu  des  articles 
1260,  1265  et  1483  du  Code  Civil,  non-seulement  2k  regard  de  tons 
les  int6ressis,  y  compris  les  cr^anciers  post^rieurs  (C.  C.  1039^,  mais 
k  r<^gard  des  parties  elles-mSm^s,  et  que  la  femme  n'acquiert,  par  ces 
actes,  aucun  droit  de  propri6t^  sur  les  biens  y  mentionn^s,  qui  ne 
cessent  pas  d'appartenir  au  mari. — Q.  B. — Fonderie  de  PlessisvUle 
&  Dubord,  17  R  L.,  p.  499. 

126S.  This  article,  as  replaced  by  the  R  S.  Q,  is  noted  in  full 
in  Vol.  I,   p.  743. 

As  to  life  insur»mce  by  husbands  and  parents. — See  Vol.  II,  p.  607. 

1.  See  case  of  Fonderie  de  PlessisviUe  &  Dubord,  noted  in  this 
Supplement  at  article  1260. 

2.  Que  la  convention  entre  le  mari  et  le  beau-pire,  .que  le  mari  et 
la  femme  vivraient  s^par^s  et  que  la  femme  ne  poursuivrait  pas  son 
mari  en  separation  de  corps  et  de  biens  et  ne  r^clamerait  point  les 
droits  lui  resultant  du  mariage  et  notamment  sa  part  de  communaut^, 
est  nuUe ;  le  mari,  poursuivi  en  separation  de  corps  et  de  biens,  pent 
r^clamer  du  beau-p^re  les  bien»  mobiliers  qu'il  lui  avait  abandoim^s 
lors  de  Tarrangement,  k  la  condition  que  sa  femme  ne  le  poursuivrait 
point,  mais  dans  ce  cas  le  beau-pere  pent  lui  opposer  en  compensation 
la  valeur  de  la  pension  et  entretien  de  la  femme. — Pagnuelo,  J. — 
Dreary  vs.  PominviUe,  M.  L.  R,  5  S.  C,  p.  366. 
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3.  The  Plaintiff,  alleging  that  a  judgment  rendered  against  her 
husband  had  been  registered  against  an  immoveable  belonging  to  her, 
asked  that  the  hypothec  be  radiated.  The  defence  was  that  the  pro- 
perty really  belonged  to  the  husband,  who  had  always  remained  in 
possession,  the  transfer  from  the  husband  to  B.,  and  from  R  to  the 
wife,  being  simulated  and  fraudulent,  and  constituting  a  sale  from 
husband  to  wife,  by  a  person  interposed.  Held : — That  it  being  prov- 
ed that  the  wife  had  no  right  to  the  property,  her  action  for  radia- 
tion of  hypothec  might  be  dismissed,  without  her  husband  or  B.  being 
in  the  cause. — Q.  B. — Ccurter  &  McCaffrey,  B.  J.  Q.,  1  B.  R,  p.  97. 

4.  Un  contrat  de  pr6t,  entre  6poux  s^par^  de  biens,  en  Tabsenoe 
de  fraude,  n'est  pos  ill6fi;al  et  ne  constitue  pas  un  avantage  prohib^, 
aux  termes  de  Tarticle  1265  du  Code  Civil.  La  femme  pouvant  faire 
unpt6t&son  mari  directement  et  sans  interm^iaire,  le  fait  qu'elle 
I'aura  fait  par  personne  interpos^e  ne  rendra  pas  le  contrat  nuL — De- 
LoRiMiER,  J. — Irvine  ve,  Lefebvre,  B.  J.  Q.,  4  C.  S.,  p.  75. 

5.  The  parties  who  are  entitled  to  contest  a  transaction  which 
confers  on  the  wife,  during  marriage,  benefits  contrary  to  law,  are  the 
husband,  his  heirs  or  universal  legatees,  and  his  creditors,  when  the 
transaction  was  in  fraud  of  their  rights.  A  party  who  is  not  a  credi- 
tor of  the  husband  nor  of  his  estate,  is  consequently  without  interest 
to  contest  the  transaction  by  which  money  was  illegally  placed  in  the 
wife's  name. — Q.  B. — McLav/ren  &  Merchants*  Bank,  B.  J.  Q.,  2  B.  R, 
p.  431. 

The  decision  in  the  above  case  was  reversed  by  the  Supreme 
Court,  but  the  judgment,  as  reversed,  does  not  show  that  this  Court 
considered  the  points  above  referred  to  at  all.  The  report  is  very  short 
and  meagre. — Supreme  Court. — 23  S.  C.  B.,  p.  143. 

6.  In  1869,  B.  insured  his  life,  under  the  provisions  of  29  Vict. 
(Q.)  ch.  17,  insurance  payable  to  his  wife,  should  she  survive  him,  or 
failing  her,  .for  the  benefit  of  his  children.  In  1878,  the  Act.  41-42 
Vict  ch.  13,  was  pas3ed,  which  enables  a  person  who  has  effected  an 
insurance  for  the  benefit  of  his  wife  and  children,  etc.,  to  revoke  the 
benefit  to  the  person  or  persons  named  in  the  policy  and  to  make  a 
re-apportionment,  but  sec.  1  excepts  rights  accrued  before  the 
coming  into  force  of  the  Act,  all  which  rights  ''  shall  remain  in  force 
*^  and  continue  to  apply.*'  By  virtue  of  this  Act,  B.  in  1880,  executed 
a  document  which  did  not  mention  his  wife  in  the  first  paragraph,  but 
merely  stated  that  he  desired  to  revoke  the  benefiit  conferred  by 
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the  insurance  upon  his  children  generally.  In  the  second  paragraph, 
however,  he  declared  his  option  that  the  insurance  should  be  payable 
to  one  son  named  therein  (^the  Appellant),  avd  not  his  wife,  R  having 
died  in  1892,  the  wife  and  the  son  named  in  the  revocation,  each 
asserted  a  right  to  the  insurance.  Held : — The  document  in  question, 
Although  faulty  in  the  wording  of  the  first  paragraph  thereof,  never- 
theless, in  the  second  paragraph,  sufficiently  expressed  a  revocation  of 
the  benefit  to  the  wife.  Persons  named  as  beneficiairies  in  policies 
issued  while  the  Act.  29  Vict.  Q,  ch.  17,  was  in  force,  have  no  accrued 
or  vested  rights,  within  the  meaning  of  41-42  Vict.,  ch.  14  and  the 
revocation  and  re-appropriation  made  in  1880  were  valid.  In  any 
«vent,  under  Art  1029  C.  C,  the  husband  had  power  to  revoke  the 
stipulation  for  the  benefit  of  the  wife  so  long  as  she  had  not  signified 
her  assent  thereto ;  — Q.  B. — Rees  <fc  Hughes,  R  J.  Q.,  3  B.  R,  p.  443. 
—Davidson,  J.— R  J.  Q.,  5  C.  S.,  p.  200. 

7.  P.  effected  an  insurance  on  his  life,  for  the  benefit  of  his 
wife.  The  wife  died  first  and  by  her  will  named  P.  her  universal 
legatee.  P.  married  again,  the  contract  of  marriage  stipulating  separa- 
tion of  property.  There  was  never  any  assignment  of  the  policy  for  the 
benefit  of  the  second  wife.  P,  pre-deceased  his  second  wife,  and  by  his 
will  bequeathed  all  his  property  to  his  daughter  by  the  first  marriage. 
The  amount  of  the  policy  being^  claimed  both  by  his  daughter  and  the 
second  wife,  the  insurance  company  deposited  the  amount  in  court 
Held  : — That  the  daughter  was  entitled  to  the  amount  of  the  insur- 
ance.—  Tait,  J.  —  ^tna  Life  Insurance  Co,  <fc  Oosselin,  R  J.  Q.,  2 
C.  S.,  p.  392. 

8.  Where  an  insurance  is  effected  upon  the  life  of  the  husband, 
the  amount  whereof  is  payable  to  his  wife  on  a  date  Tiamed  in  the 
policy,  or  on  the  previous  death  of  the  husband,  and  the  parties  are 
subsequently  divorced,  the  wife  ceases  to  have  any  claim  to  the 
amount  of  the  policy,  which  reverts  to  the  husband. — Gill,  J. — Hart 
vs.  Tudor,  R.  J.  Q.,  2  C.  S.,  p.  534. 

9.  The  amount  of  an  insurance  effected  on  the  Hie  of  the 
husband,  payable  to  the  wife  at  his  death,  being  unassignable  under 
the  provisions  of  R.  S.  Q.,  5604,  a  transfer  of  such  insurance  by  the 
wife  is  null,  and  she  is  entitled  to  claim  the  amount  thereof  not- 
withstanding the  transfer. — Mathieu,  J.  —  Gusson  vs,  Faucher,  R.  J. 
Q.,  3  C.  S.,  p.  265. 

10.  L'ex6cuteur  testamentaire    ne  pent   se  servir  du   montant 
23 
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d'une  police  d'assurance,  payable  &  lafemme  et  aux  enfantsde  Tassur^, 
pour  payer  les  dettes  de  la  succession  (dont  I'actif  dans  Fesp^e  ne 
suflSt  pas  pour  payer  le  passif )  de  I'assur^,  et  cela  malgr6  que  cet 
ex6cuteur  testamentaire,  qui  6tait  en  m6me  temps  le  tuteur  de  ces 
enfants  mineurs,  eut  accepts  cette  succession  en  leur  nom,  cette  accep- 
tation ne  pouvant  se  faire  que  sous  b^n^fice  d'inventaire. — Pagnuelo, 
J. — Devlin  vs.  Devlin,  R  J.  Q.,  6  C.  S.,  p.  339. 

N.  B. — The  above  cases  relating  to  life  insurance  by  husbajids  in 
favor  of  their  wives  are  noted  at  this  article  as  being  the  most  appro- 
priate place,  in  view  of  the  fact  that  the  subject  of  life  insurance  by 
husbands  and  parents  comes  under  the  heading  of  ''  Matters  relating 
to  the  Civil  Code  and  amendments  thereto  ''  in  the  R.  S.  Q.,  under 
article  1265,  as  noted  at  length  in  vol.  11,  p.  607. 

1217ft.  1.  L.  insured  his  life  for  83,000,  the  policy  being  made 
payable  "  to  his  executors,  administrators  or  assigns."  L.  died  intestate 
and  without  issue,  leaving  his  widow,  to  whom  he  had  been  married 
before  the  date  of  the  policy  and  with  whom  he  was  in  community* 
and  also  leaving  several  brothers  and  sisters,  who  claimed  the  whole 
of  said  p:licy.  The  widow  claimed  one  half  of  the  policy,  as  being 
an  asset  of  the  community.  Held,  that  the  said  policy  formed  an 
asset  of  the  community  which  had  existed  between  L.  and  his  wife 
and  that,  as  such,  his  widow  was  entitled  to  one  half  of  the  amount 
due  under  it. — Q.  B. — Labelle  &  Honey,  38  L.  C.  J.,  p.  252. 

2.  Que  le  capital  d'une  police  d'assurance  sur  la  vie  de  Tun  des 
6poux  mari^s  en  communaut6  de  biens,  payable,  k  son  dec^,  k  ses 
ex6cuteurs,  administrateurs  ou  ayant  cause,  tombe  dans  ia  commu- 
naut6  de  biens  et  doit  etre  partag6  egalement  entre  le  survivant  et  les 
h^ritiers  de  T^poux  pr6d^c6d6. — Q.  B. — Labelle  <Sc  Barbeau,  20  R.  L,, 
p.  607. 

3.  Les  aliment.<3  qui  sont  dus  par  la  loi  ne  tombent  pas  dans  la 
communaut6  de  biens  entre  les  6poux  auxquels  ces  aliments  sont  dus ; 
ils  sont  dus  ^  cause  de  la  parents,  et  ils  sont  personnels  comme  la 
parents  mSme.  Dans  Tesp^ce  le  rapport  du  praticien,  accordant  k  la 
demanderesse  la  somme  de  $19,500,  est  bien  fond^,  vu  que  ce  montant 
est  compost  de  sommes  qui  paraissent  avoir  ii&  donn^es  pour  tenir  lieu 
d'aJiments  que  la  demanderesse  avait  le  droit,  ou  pr^tendait  avoir  le 
droit,  de  r^lamer  de  son  p^re,  ou  de  sa  succession,  suivant  les  lois 
espagnoles  en  force  k  la  Havane. — Mathieu,  J. — Lacoste  vs,  Lesage, 
1  R.  de  J.,  p.  184. 
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1378.  Qae  la  d^laration  faite  par  la  femme  commune  en  biens, 
dans  un  a.cte  d'acquisition  d'un  immeuble,  qu  elle  achate  cet  immeuble 
de  ses  propres  deniers,  est  suffisante  pour  la  rendre  proprietaire  de  cet 
immeable  et  TempScher  de  tomber  dans  la  communaut^,  si,  de  fait,  le 
prix  de  cet  immeuble  est  paye  du  produit  d'un  autre  immeuble  qui 
6tait  propre  k  la  femme. — Tait,  J. — Kennedy  vs.  Stehbins,  34  L.  C.  J., 
p  286  ;  M.  L.  R,  6  S.  C,  p.  456. 

127B.  1.  The  gift  of  immoveable  property  by  a  father  to  his 
daughter  and  her  husband  jointly,  is  deemed  to  be  a  gift  to  the  daughter 
alone. — Q.  B. — Si.  Ann's  Mutual  Building  Society  <k  Watson,  M.  L. 
R,  4  Q.  B.,  p.  328. 

2.  Que  le  legs  universel,  comprenant  des  immeubles,  fait  par  le 
p^re  k  son  gendre,  est  cens6  fait  k  sa  fiUe. — Mathieu,  J. — Monet  vs. 
Brunei;  17  R  L.,  p.  681. 

127^.  See  case  of  Kennedy  vs.  Stebbiv^,  noted  in  this  Supplement 
at  article  1273. 

1279.  L'acquisition,  par  des  conjoints,  des  droits  mobiliers  et 
immobiliers  des  co-h6ritiers  de  Tun  d'euz,  dans  une  succession  directe, 
attribue  k  ce  dernier,  comme  propres,  les  parts  d'immeubles  acquises, 
sauf  indemnity  envers  la  communaut6,  s'il  y  a  lieu,  et  ce,  k  plus  forte 
raison,  lorsque,  dans  Tacte  d'acquisition,  les  portions  d'immeubles  sont 
designees. — C.  R — Oagnon  vs.  Valentine,  R  J.  Q.,  2  C.  S.,  p.  50. 

UStHO.  1.  Que  la  femme  commune  en  biens  qui  poursuit,  avec 
Tautorisation  de  son  mari,  la  revendication  dun  immeuble,  qu'elle 
pretend  lui  appartenir  en  propre,  et  dont  Taction  est  d6bout6e  avec 
d^pens,  n'oblige  pas  la  communaut^  pour  les  frais  de  poursuite  aux- 
quels  elle  est  condamn^e  par  le  jugement  renvoyant  son  action,  et 
qu'en  supposant  m6me  que  ce  jugement  aurait  I'effet  d'obliger  la 
communaute,  il  ne  pent  Stre  ex^cut6,  sur  les  biens  de  cette  demi^re, 
sans  une  poursuite  dirig^e  contre  le  mari,  vCl  que  ce  dernier  n'6tait  en 
cause  que  pour  autoriser  son  epouse, — C.  R — Oadoua  vs.  Pigeon,  16 
R  L.,  p.  548. 

2.  Que  la  dette  contreict^e  par  le  mari  et  la  femme,  devant  la 
communaute,  n'est  qu'une  dette  de  la  communaut^,  dont  la  femme 
n'est  pas  tenue  personnellement,  tant  que  la  communaute  subsiste,  k 
moins  qu'il  n'apparaisse  que  cette  dette  est  pour  les  affairesj  de  la 
femme. — Q.  B. — Lecours  &  Jobidon,  18  R  L.,  p.  95. 
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3.  Que  I'obligation  que  contracte  le  mari  en  cautionnant  la  dette 
de  sa  femme,  commune  en  biens,  n'est  pas  un  cautionnement,  mais  un 
veritable  engagement  personnel,  la  femme  n'ayant  pu  s'engager  que 
€omme  commune  et  le  consentement  du  mari  en  faisant  une  dette  de 
la  communaut^  et  du  mari. — C.  R. — PerreavU  vs.  Chariebois,  M  L.  R., 
6  S.  C,  p.  311. 

4.  When  a  husband  and  a  wife,  common  as  to  property,  are  living 
separate,  by  mutual  consent,  and  the  wife,  although  in  receipt  of 
alimony  from  her  hnsband,  assumes  the  functions  of  a  public  trader, 
without  his  knowledge  or  consent,  the  husband  is  not  liable  upon 
contracts  entered  into  by  her,  in  that  capacity,  with  persons  aware  of 
the  separation.  That,  under  the  circumstances  of  this  case,  the 
husband  had  taken  all  necess€iry  precautions  to  protect  himself 
against  claims  of  that  nature. — Loranger,  J. — Metropolitan  Manu- 
factwrimg  Co.  vs.  Langridge,  34  L.  C.  J.,  p.  231. 

5.  Que  Tamende  a.cqui6,  pendant  le  manage,  par  la  femme  commune 
en  biens,  avec  Tautorisation  de  son  mari,  tombe  dans  la  communaut6, 
et  que  Tobligation  de  la  femme  de  payer  le  prix  de  cet  immeuble  est 
aussi  k  la  charge  de  la  communaut^  et  du  mari,  qui  en  sonttenus  pour 
la  totality  en  vers  le  vendeur  ;  que  la  femme  commune,  en  achetant  un 
immeuble  et  promettant  d'en  payer  le  prix,  n'agit  que  pour  les  affaires 
de  la  communaut^  et  de  son  chef,  et  nullement  dans  sen  int^ret  per- 
sonnel, et  que  le  mari,  paraissaut  au  contrat,  s'oblige  lui-meme,  mais 
que  la  femme  ne  s  y  oblige  qu'en  quality  de  commune  ;  qu'apr^  la 
dissolution  de  la  communaut6  et  la  renonciation  de  la  femme,  le  mari 
reste  seul  charg^  de  payer  le  prix  de  cet  immeuble,  sans  recours  contre 
la  femme,  et  que  la  femme,  apr^  sa  renonciation,  ne  pent  etre  pour- 
suivie  pour  ce  prix  de  vente,  vu  qu'elle  ne  pent  TStre  que  pour  les 
dettes  proc6dant  de  son  chef  et  qui  ont  pour  objet  son  int^rSt  propre 
et  personnel. — C.  R. — ChUds  vs.  Libby,  R  J.  Q.,  1  C.  S.,  p.  163. 

6.  Le  mari  n'est  pas  responsable  des  frais  de  justice  faits  par  sa 
femme,  commune  en  biens  avec  lui,  sans  son  autorisation  mais  avec 
Tautorisation  d'un  juge. — Mathieu,  J.  —  Av^S  vs.  Daoust,  R.  J.  Q.,  4 
C.  S.,  p.  113. 

7.  La  femme,  en  Tabsence  d'une  separation  de  corps  en  justice,  ou 
de  circonstances  particuli^res  suffisantes,  6tant  tenue  d'habiter  avec 
son  mari,  ce  dernier  n  est  pas  responsable  du  loycr  que  sa  femme, 
s^par^e  de  lui  de  fait,  s'est  engag^e  de  payer  pour  une  maison  autre 
que  le  domicile  conjugal,  et  cela  que  les  6poux  soient  en  communaut6 
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ou  s6par6s  de  biens.  La  femme  n'est  pr6sam6e  avoir  un  mandat  tacite 
de  son  mari  pour  Tachat  des  choses  n^cessaires  k  la  vie,  qu'autant 
qu'elle  demeure  avec  lui.  Dans  Tesp^e,  la  femme  ayant  fait  commerce 
sans  Tautorisation  de  son  mari,  en  louant  et  tenant  une  maison  de 
pension,  ce  dernier  n'est  pas  responsable  des  dettes  qu  elles  a  con- 
tract^es  k  raison  de  ce  commerce. — C  R. — Sheridan  vs,  HuTUer,  R  J- 
Q.,  6  C.  S.,  p.  259.— RouTHiER,  J.— R.  J.  Q.,  5  C.  S.,  p.  472. 

11290.  1.  Une  dette  contract^e  par  la  femme,  da  conscntement 
de  son  mari,  devient  dette  de  la  communaut^  et,  par  consequent,  une 
dette  personnelle  du  mari,  et  peut  Stre  poursuivie  tant  sur  les  biens  de 
la  communaute  que  sur  ceux  du  mari.  Que  la  femme  commune  en 
biens  ne  peut  pas  etre  poursuivie  pour  une  dette  de  la  communaut^ 
pendant  sa  dur^e.  —  C.  R.  —  PerreauU  vs,  Charleboia,  M.  L.  R,  6  S. 
C.,p.  311. 

2.  This  article  was  discussed  in  the  following  case: — Q.  B. — 
Ouimet  <k  Benoit,  R.  J.  Q.,  1  B.  R,  p.  424. — Loranger,  J. — M.  L.  R, 
7  S.  C,  p.  187. 

3.  Le  maj*i  n'est  pas  responsable  des  frais  de  justice  t'aits  par  sa 
femme,  commune  en  biens  avec  lui,  sans  son  autorisation  mais  avec 
Tautorisation  d'un  juge. — Mathieu,  J. — Augi  vs.  Daoust,  R  J.  Q.,  4 
C.  S.,  p.  113. 

129%  1.  Que  la  femme,  commune  en  biens  avec  son  epouz,  peut 
se  joindre  k  lui  pour  intenter  une  action  en  dommages,  pour  des 
injures  qui  lui  ont  6t6  faites. — Mathieu,  J.~Bazinet  vs.  Roy,  18  R 
L.,  p.  294. 

2.  Le  mari,  comme  chef  de  la  communaut6,  n  est  pas  simplement 
I'adiainistrateur  des  biens  qui  la  composent ;  il  en  est  le  maitre  absolu 
et  peut  en  disposer,  comme  bon  lui  semble,  quelle  que  soit  leur  pro- 
venance, mSme  s'ils  ont  6t6  acquis  par  Tindustrie  de  la  femme  pendant 
son  absence.  La  femme  ne  peut  etre  consider^e  comme  un  associ6  ; 
tant  que  la  comtaunaut^  subsiste  son  droit  est  informe,  absorb^  dails 
la  toute  puissance  du  mari  et  surbordonn6  k  T^venement  de  son  accep- 
tation apr&s  la  dissolution.  Elle  ne  peut  partant  demander,  meme 
avec  Tautorisation  de  la  justice,  la  rescission  de  I'ali^nation  des  biens 
communs  faite  par  le  mari ;  son  seul  recours,  dans  les  cas  de  fraude, 
est  la  demande  en  separation  de  biens. — C.  R — Bemiervs.  Provlx,  15 
Q.  L.  R,  p.  333. 
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3.  Une  action  prise  par  lafemmejudiciairement  8^par6e  debieilB, 
pour  faire  annuler  une  vente  frauduleuse  d^s  biens  communs,  consentic 
par  le  mari,  est  une  procedure  pour  obtenir  le  paiement  de  ses  droits, 
aux  termes  de  I'article  1312  C  C,  tout  comme  le  serait  une  saisie- 
arret  entre  les  mains  des  d6biteurs  de  la  communaut^ ;  et  dans  la 
procedure  faite  par  la  femme,  pour  obtenir  tel  paiement,  elle  doit  ^tre 
consid^r^  comme  s6par6e  de  biens,  et  pent  prendre  cette  quality.  Ds»is 
Tesp^e,  la  vente  des  propri^t^s  de  la  communaut^  consentie  par  le 
mari  k  Tappelant,  est  annul6e  comme  frauduleuse  et  collusoire. — Q. 
B. — Bemier  &  Oendrony  17  Q.  L.  R,  p.  377. 

4.  Held,  following  the  ruling  of  the  Court  of  Appeal  in  Prince  vs 
Jones : — A  saisie  conservaioi/re  may  be  contested  by  a  petition  in 
the  same  manner  as  a  saisie-arret  before  judgment — QiLL,  J. — 
Richardson  vs.  Brand,  R.  J.  Q.,  4  C.  S.,  p.  110. 

5.  Bien  que  le  mari  puisse,  pendant  la  communaut^,  disposer  des 
immeubles  de  cette  communaut^,  il  ne  pent,  ni  directement.  ni  indirec- 
tement  se  les  rendre  propres,  pas  mSme  du  consentement  de  son 
epouse. — C.  R. — Lemieux  vs,  Simard,  R.  J.  Q.,  4  C.  S.,  p.  188. 

11294.  1.  Que  lafemme,  commune  en  biens  avec  son  6poux,  doit 
etre  poursuivie  seule  pour  les  dommages  resultant  de  son  d61it  et  que 
son  mari  ne  pent'  Stre  recherche  k  cet  6gard,  puisqu'il  n'en  est  pas 
responsable. — Mathieu,  J. — Bazinet  vs,  Roy,  18  R.  L.,  p.  294. 

2.  Que  le  mari  est  responsable  des  dommages  causes  par  le  d61it 
de  sa  femme,  commis  en  sa  presence,  sans  qu'il  s  y  oppose  en  aucune 
mani^re  et,  apparemment,  de  son  consentement. — Mathieu,  J. — Lavi- 
gueur  vs,  Liscv/mb,  20  R.  L.,  p.  619. 

3,  The  husband  is  not  responsible  in  damages  for  slanderous  or 
insulting  language  used  by  his  wife.  —  Andrews,  J.  —  Bourassa  vs, 
Drolet,  R.  J.  Q.,  1  C.  S.  p.  107. 

129B.  1.  See  case  of  Metropolitan  Manufactv/ring  Co.,  vs. 
Landgridge,  noted  in  this  Supplement,  at  article  1280  decision  num- 
ber 4. 

2.  Dans  Tesp^e,  la  feitime  ayant  fait  commerce  sans  lautorisa- 
tion  de  son  mari,  en  louant  et  tenant  une  maison  de  pension,  ce  dernier 
n'est  pas  responsable  des  dettes  qu'elle  a  contract^es  k  raison  de  oe 
commerce. — ^C.  R. — Sheridan  vs.  Hunter,  R,  J.  Q.,  6  C,  S.,  p.  258. 
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130S.  1.  The  Plaintiff  leased  certain  premises  from  one  Annie 
Elizabeth  Myler,  who  afterwards  married  James  Main,  and  a  com- 
munity of  property  existed  between  them.  The  Plaintiff  sued  the  wife 
in  respect  of  the  lease  and  made  the  husband  a  party,  merely  to  au- 
thorize the  wife  to  ester  en  justice.  Held :  that,  as  the  suit  affected 
not  only  the  property  itself,  but  the  revenues  thereof,  the  husband, 
as  head  of  the  community,  should  have  been  made  a  party  to  the 
suit. — LoRANGER,  J. — Styles  vs.  Myler,  11  L.  N.,  p.  356. — Q.  B. — M.  L. 
R.,  4  Q.  B.,  p.  116. 

2.  A  married  woman,  common  as  to  property,  may  bring  an  ac- 
tion in  her  own  name,  authorized  by  her  husband,  for  personal  inju- 
ries.— Tait,  J. — Simmons  vs.  Elliott,  M.  L,  R.,  5  S.  C,  p.  182. — Q.  B., 
20  R.  L.,  p.  666  ;  34  L.  C.  J.,  p.  336  ;  M.  L.  R.,  6  Q.  B.,  p.  368. 

3.  Que  la  femme,  commune  en  biens  avec  son  6poux,  pent  se  join- 
dre  k  lui  pour  intenter  une  action  en  dommages  pour  des  injures  qui 
lui  ont  &t6  faites. — Mathieu,  J. — Bazinet  vs.  Roy,  18  R.  L.,  p.  294. 

4.  Sur  le  refus  du  mari  d'autoriser  sa  femme  k  ester  en  justice, 
pour  poursuivre  un  tiers  qui  Ta  assaillie,  le  juge  peut  alors  accorder  cette 
autorisation. — Andrews,  J. — Ex  parte  Lem^ieux,  R.  J.  Q.,  2  C.  S.,  p.  404* 

5.  La  femme,  dont  le  maj*i  est  aux  Etats-Unis  d'Am^rique,  dans 
un  endroit  inconnu,  peut  6tre  autoris^e  par  le  juge  k  ester  en  justica 
L  absence  pr6vue  k  Tarticle  180  C.  C.  n'est  pas  celle  d^finie  k  I'article 
86  et  ne  doit  pas  n^essairement  en  r^unir  les  conditions.  La  femme, 
commune  en  biens,  autoris^e  par  le  juge,  en  Tabsence  du  mari,  k  ester 
en  justice,  peut  porter  en  son  nom  Taction  en  recouvrement  de  dom- 
mages resultant  de  d^lits  ou  quasi-d61its  commis  k  son  ^gard,  quoique 
ces  dommages  soient,  k  proprement  parler,  une  dette  de  la  communaut^. 
La  cour  de  revision  ne  reduit  pas  les  dommages  accord^  en  premiere 
instance,  s'ils  ne  sont  pas  manifestement  excessif s.  —  C.  R. —  Turcotte 
vs.  Nolet,  R.  J.  Q.,  4  C.  S.  p.,  438. 

6.  La  femme,  commune  en  biens,  assist^e  de  son  mari  ou,  sur  son 
refus,  par  le  juge,  poss^de  un  droit  d'action  personnel  pour  prot^ger 
son  honneur  et  peut  intenter  en  son  nom  une  action  pour  difiamation ; 
cette  action  n'appartient  pas  exclusivement  au  mari  com  me  chef  de  la 
communaut4 — Pagnuelo,  J. — Brisebois  vs,  Simard,  R.  J.  Q.,  6  C.  S., 
p.  381. 

1800.  A  lease  for  nine  years,  with  the  stipulation  that  the 
lessee  shall  have  a  renewal,  on  certain  conditions,  for  nine  years 
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longer,  is,  in  effect,  a  lease  for  eighteen  years  and  an  alienation  which 
is  ultra  vires  of  trustees  and  administrators  of  public  property,  unless 
specially  authorized  by  their  act  of  incorporation.  Administrators, 
who  have  entered  into  such  a  contract,  are  entitled  to  sue  for  the 
resiliation  thereof,  as  regards  the  second  term. — C.  R. — President  et 
Syndics  de  la  Commune  de  Laprairie  vs.  Bissonn^tte,  M.  L.  R.,  4  S. 
G.,  p.  414. 

1801.  1.  Thenamesof  the  parties  in  decision  number  21,  noted  at 
this  article,  were  Martel  &  Prince. 

Decision  number  31,  noted  at  this  article,  was  confirmed  in  the 
Supreme  Court,  where  it  was  held  as  follows  : 

2.  Where  the  sale  of  real  estate  by  the  wife,  duly  separated  as  to 
property  from  her  husband,  to  her  husband's  creditor  is  shewn  to 
have  been  intended  to  operate  as  a  security  only  for  the  payment  of 
her  husband  s  debts,  such  sale  will  be  set  aside  as  a  contravention  of 
C.  C.  1301. — Supreme  Court. — Klock  &  Ghamberlin,  15  S.  C.  R.,  p. 
825. 

3.  Where  a  husband  and  wife  bind  themselves  Jointly  and  severally, 
for  a  loan  cuid  it  is  proved  that  the  husband  got  the  money  from  the 
lender  and  used  it  himself,  the  obligation  of  the  wife  is  null  and  void. 
Semble  :  That  it  is  incumbent  on  the  party  claiming  to  enforce  the 
contract  of  a  married  woman  in  such  a  case,  to  show  that  it  enured  to 
her  separate  advantage. — Andrews,  J. — Artisans*  Permanent  BuUd- 
ing  Society  vs  Lemieux,  15  Q.  L.  R,  p.  35. 

4.  Le  cr^ancier  d'une  obligation  souscrite  par  une  femme  mari^ 
et  qui  est  attaqu^e  pour  d6faut  de  consideration  et  comme  ayant  ete 
consentie  pour  une  dette  du  mari,  doit  4tablir  que  Tacte  est  fondle 
sur  une  consideration  propre  k  la  femme,  surtout  s'il  se  pr6sente, 
comme  dans  Tespfece,  des  circonstances  k  faire  douter  de  son  existence. 
Q.  B. — Union  Bank  &  Gagnon,  15  Q.  L.  R,  p.  31 ;  17  R  L.,  p.  118. 

5.  Qu'en  vertu  de  Tarticle  1301  C.  C,  la  femme  marine  ne  peut 
£tre  tenue  des  dettes  qu'elle  contracte  avec  son  mari  qu'en  sa  quality 
de  commune  en  biens,  et  que  sa  presence  au  contrat  n  ajoute  rien  k 
Tobligation  que  le  mari  contracte  pour  la  communaut6.  —  Q.  B. — 
Lecours  <fc  Jobidon,  18  R.  L.,  p.  95. 

6.  Que  Tobligation  d'une  femme  marine,  s6par6e  de  biens  d'avec 
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son  mari,  resultant  de  Tendossement,  pour  aval,  fait  conjointement 
avec  son  mari,  d'un  billet  promissoire,  donn6  pour  les  affaires  d'un 
tiers,  est  nulla — Mathieu,  J. — Leclerc  vs  Ouimet,  19  R.  L.,  p.  78. 

7.  Qa'une  f emme,  commune  en  biens,  ne  peut  valablement  s'obliger 
avec  son  mari  qu'en  quality  de  commune.  (This  case  is  more  fully 
noted  in  this  Supplement  at  article  1280,  decision  number  3  and 
article  1290,  decision  number  1^. — C.  R. — Perreavlt  vs.  Gharlebois, 
M.  L.  R.,  6  S.  C,  p.  311. 

8.  Que  celui  qui  fait  un  prSt  d'argent  au  mari  d'une  femme 
s6par6e  de  biens,  qui  lui  remet  un  billet  de  sa  femme,  qu'il  signe 
comme  procureur,  en  vertu  d'un  mandat  suffisant,  ne  pourra  recou- 
vrer  de  la  femme  le  montant  pret^,  s'il  est  ^tabli  que  cet  ai^ent  ^tait, 
k  la  connaissance  du  prSteur,  pour  les  affaires  du  mari. — Mathieu,  J. 
— Baxter  vs.  RosSy  19  R.  L.  p.  654. 

9.  Qu'un  billet,  sign6  par  une  femme  marine,  s6par6e  de  biens, 
en  r^glement  d'une  dette  de  son  mari,  est  nul.  —  Taschereau,  J.  — 
Thibavxieau  vs.  Burke,  20  R.  L.,  p.  85. 

10.  Qu'une  obligation  consentie  par  une  femme  marine,  s^par6e 
de  biens,  pour  payer  une  dette  de  son  mari,  est  nuUe  ;  et  qu'en  plai- 
dant  cette  nullity,  il  n'est  pas  n^essaire  de  demander  la  nullity  de 
I'acte  dans  les  conclusions  duplaidoyer. — C.R. — Phialcosky  vs.  Oareau, 
34  L.  C.  J.,  p.  200. 

11.  A  promissory  note  made  by  a  married  woman,  separated  as 
to  property,  in  favour  of  a  creditor  of  her  husband,  is  absolutely  null 
and  no  action  can  be  maintained  thereon  by  a  Bank  which  has 
discounted  the  same,  in  good  faith,  before  maturity,  in  ignorance  of 
the  cause  of  nullity. — Wurtele,  J. — Banqut  Rationale  vs.  Chiy,  M. 
L.  R.,  7  S.  G,  p.  144. 

12.  Que  la  femme,  s6par^e  de  biens  d  avec  son  mari,  qui  achete 
du  cessionnaire  des  biens  de  ce  dernier,  les  biens  qu'il  a  c6d6s,  peut 
s'obliger  l^galement  k  payer  les  dettes  du  mairi,  et  que  cette  obligation 
de  la  femme,  accept^e  par  le  cr^ncier,  constitue  novation  de  la  dette 
du  mari. — C.  R — Warmington  vs.  Lapierre,  R  J.  Q.,  1  C.  S.  p.  69. 

13.  Que  rimmeuble  acquis  pendant  le  mariage  par  la  femme 
commune  en  biens,  avec  Tautorisation  de  son  mari,  tombe  dans  la 
communaut6,  et  que  I'obligation  de  la  femme  de  payer  le  priz  de  cet 
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immeuble  est  aussi  k  la  charge  de  la  communaat^e  et  du  meui,  qui  en 
sont  tenus  pour  la  totaJii^  en  vers  le  vendeur  ;  que  la  femme  commune, 
en  achetant  un  immeuble  et  promettant  d'en  payer  le  prix,  n'a^t  que 
pour  les  affaires  de  la  communaut^  et  de  son  chef,  et  nuUement  dans 
son  interet  personnel,  et  que  lo  mari  parcdssant  au  contrat,  s'oblige 
lui-mdme,  mais  que  la  femme  ne  s  y  oblige  qu'en  quality  de  commune  -^ 
qu'apr^s  la  dissolution  de  la  communaut^  et  la  renonciation  de  la 
femme,  le  mari  reste  seul  charg^  de  payer  le  prix  de  cet  immeuble, 
sans  recours  contre  la  femme,  et  que  la  femme,  aprfes  sa  renonciation, 
ne  pent  6tre  poursuivie  pour  ce  prix  de  vente,  vu  qu'elle  ne  pent 
I'etre  que  pour  les  dettes  proc6dant  de  son  chef  et  qui  ont  pour  objet 
son  interet  propre  et  personnel. — C.  R. — ChUds  vs.  Lihby,  R  J.  Q.,  1 
C.  S.,  p.  153. 

14  Le  billet  k  ordre,  sign^  par  la  femme,  sans  consideration  et 
pour  le  benefice  de  son  mari,  qui  en  a  eu  le  produit  de  I'escompte  et  Fa 
employ^  pour  son  avantage  personnel,  est  nul,  et  cette  nullity,  6tant 
absolue  et  d  ordre  public,  peat  Stre  invoqu^e  contre  le  tiers  porteur  de 
ce  billet  pour  valable  consideration. — Q.  B. — Ricard  &  La  Banque 
Nationale,  R  J.  Q.,  3  B.  R,  161. — Loranger,  J. — R  J.  Q.,  2  C.  S.» 
p.  152. 

15.  Le  transfert,  fait  par  le  mari  k  sa  femme  s6par6e  de  biens, 
pendant  le  manage,  d'actions  dans  une  banque,  qui  ont  iti  acquises 
par  lui,  en  son  propre  nom,  mais  avec  les  deniers  de  sa  femme  et 
reellement  pour  elle,  est  legal.  Les  endossements  de  la  femme  sur  des 
billets  d6ja  endoss6s  par  son  mari  sont  nuls  comme  cautionnement  de 
la  femme  pour  son  mari.  II  incombe  k  la  banque,  qui  a  escompt6  ces 
billets  et  qui  les  oppose  aux  h^ritiers  de  la  femme,  d'6tablir  clairement 
que  cette  derni^re  a  b6n6ficie  de  tel  escompte. — L*6tat  d'insolvabilit^ 
du  mari  et  le  fait  qu'il  n  avait  pas  de  biens,  ainsi  quo  des  declarations 
par  la  femme  que  di verses  transactions  f aites  par  son  mari  6taient  pour 
ses  affaires  k  elle,  ne  constituent  pas  une  pr6somption  qui  puisse  rendre 
valables  ces  endossements,  attenda  que  la  femme  ne  peut  assumer 
d'une  mani^re  g^n^rale  les  obligations  de  son  mari.  Dans  Tespece,  la 
procuration  g^n^rale  donn^e  par  la  femme  au  mari,  pour  g^rer  et 
administrcr,  ^tait  insuffisante  pour  autoriser  tels  endossements.  Dans  le 
cas  present,  Tacquiescement  subsequent  de  la  femme,  non  sp^cialement 
autorisee  k  cet  effet,  k  ce  que  la  banque  s  approprie  des  actions  k  elle 
appartenant,  en  paiement  d'une  semblable  creance,  est  nul ;  un  pareU 
acquiescement  r^qu^rant   lautorisation  sp^ciale  du  meui. — Q.  B.  — 
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Jodoin&La  Banqned'Hochdaga,  R.  J.  Q.  3  B.  R.,  p.  36.— Pagnuelo, 
J._R  J.  Q.,  2  C.  S.,  p.  276. 

16.  A  married  woman  who  is  sued  on  her  promissory  note,  in 
order  to  profit  by  the  disposition  contained  in  Art.  1301  C.  C,  which 
says  that  a  wife  cannot  bind  herself  either  with  or  for  her  husband, 
otherwise  than  as  being  common  as  to  property,  must  prove,  th^t  the 
holder  of  the  note  knew,  at  the  moment  of  its  delivery  to  him  for 
value,  that  she  was  only  obliging  herself  for  her  husband.  The 
presence  of  the  husband  s  signature,  on  the  face  of  the  note,  as  witness 
to  the  signature  of  his  wife,  the  maker,  is  suflScient  evidence  of  his 
authorization. — Davidson,  J. — Kearney  vs.  GervaiSy  R  J.  Q.,  3  C.  S., 
p.  496. 

17.  Lorsqu'une  femme  marine,  marchande  publique,  est  representee, 
pour  les  fins  de  son  commerce,  par  son  mari,  et  que  ce  dernier  a  en- 
doss^  un  billet  au  nom  de  sa  femme,  le  fait  que  le  mari  a  endoss^  ce 
billet  eomporte  suffisamment  lautorisation  maritale  pour  valider  Ten- 
dossement.  Lorsque  cet  endossement  d^peissait  les  pouvoirs  que  laf emme 
avait  donnes  a  son  mari  ct  que  la  femme  Ta  subs6quemment  ratifi^, 
une  nouvelle  autorisation  maritale  n'est  pas  requise  pour  rendre  cette 
ratification  valable,  vu  que  lautorisation  necessaire  existait  dijk  par 
lendossement  et  que  la  ratification  r^troagit  jusqu'au  jour  du  contrat. 
Le  consentement  donn6  apres  coup  par  le  mandant  k  un  acte  non  au- 
torise  de  son  mandataire  est  cens6,  en  loi,  avoir  &t6  donn6  avant  Tacte 
et  le  valide  k  tons  ^garda — C.  R.^— Dawson  vs.  BMard,  R  J.  Q.,  6  C. 
S.,  p.  48. 

\ 

18.  A  husband  is  not  responsible  for  the  price  of  provisions  fur- 
nished to  his  wife,  coTnmv/ne  en  biens,  which  were  used  in  a  boarding 
house,  carried  on  by  her,  without  his  knowledge  or  consent.  — 
DoHERTY,  J.—McFarlane  vs.  Leggo,  R.  J.  Q,  6  C.  S.,  p.  309. 

1802.  In  an  action,  by  the  wife's  executors  against  the  husband, 
to  recover  possession  of  a  propre  belonging  to  her,  it  is  sufficient  to 
allege  that  the  immoveable  in  question  was  purchased  by  the  wife, 
during  her  marriage  with  the  Defendant,  with  her  own  money  and 
in  her  own  name,  with  the  consent  and  authority  of  her  husband, 
the  Defendant.  The  omission  to  state  specifically  that  the  immoveable 
was  a  propre,  being  purchassed  with  the  proceeds  of  a  propre  of  the 
wife  and  in  replacement  of  it,  is  not  fatal. — Taft,  J. — Kennedy  vsr 
Stebbins,  M.  L.  R.,  6  S.  a,  p.  456  ;  34  L.  C.  J.,  p.  286. 
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1812.  1.  Que  soos  I'ancien  droit,  avant  la  mise  en  force  da  Code^ 
Civil,  le  d^faut  d'ex^ution  d'une  sentence  de  separation  de  biens, 
entre  ^poux,  rendait  la  sentence  nuUe  pour  le  pass^  seulement,  mais 
que,  nonobstant  ce  d^faut  d'ex^cution,  il  y  avait  separation  de  biens 
pour  Tavenir.  Que  cette  execution  pouvait  se  faire,  d'une  mani^re 
efficace,  par  la  saisie  et  vente  du  mobilier  du  mari,  pour  satisfaire  aux 
frais  sur  la  demande  en  separation  de  biens. — Mathieu,  J. — Dubord 
V8.  Aubin,  17  R.  L.,  p.  414. 

2.  Que  le  defaut  de  publication  et  d'execution  d'un  jugement  de 
separation  ne  pent  Stre  invoqbee  que  par  les  creanciers  du  mari.  La 
communaute  est,  par  le  seul  fait  du  jugement  de  separation  de  biens, 
dissoute  pour  Tavenir. — Mathieu,  J. — Oougeon  vs,  Descaries,  18  R.  L., 
p.  255. 

3.  Une  arCtion  prise  par  la  femme,  judiciairement  separee  de  biens» 
pour  f aire  annuler  une  vente  f rauduleuse  des  biens  communs  consentie 
par  le  mari,  est  une  procedure  pour  obtenir  le  paiement  de  ses  droits^ 
aux  termes  de  Tarticle  1312  C.  C,  tout  comme  le  serait  une  saisie- 
arret  entre  les  mains  des  debiteurs  de  la  communaute  ;  et  dans  la 
procedure  faite  par  la  femme,  pour  obtenir  tel  paiement,  elle  doit  6tre 
consideree  comme  separee  de  biens,  et  pent  prendre  cette  qualite. — 
Q.  B. — Bemier  <k  Oendron,  17  Q,  K  R.,  p.  377. 

18lS.  AmendTnent — Article  1313  should  read  as  follows  ; 

*'  181S.  Every  judgment  ordering  sepaoiution  of  property  must 
"  be  inscribed,  without  delay,  by  the  prothonotary  of  the  Court  which 
"  rendered  the  judgment,  upon  a  list  kept  for  that  purpose  and  posted 
**  in  his  office  ;  and  such  inscription  and  the  date  thereof  must  be 
"  mentioned  at  the  end  of  each  judgment,  in  the  register  in  which  it 
"  is  recorded." 

"  The  separation  affects  third  parties,  from  the  day  only  when 
"  these  formalities  have  been  complied  with"  C.  C,  1313  ;  43  V.,  C,  c. 
1.— R.  S.  Q.,  art.  6236. 

Que  Tarticle  1313  du  Code  Civil,  etant  de  droit  nouveau, 
et  Taoi^icle  1312  contenant  aussi  des  modifications  k  Tancien  droit,  les 
dispositions  nouvelles  de  ces  articles  ne  s'appliquent  pas  aux  causes 
en  separation  de  biens  anterieures  k  la  mise  en  force  du  Code. — 
Mathieu,  J. — Dvhord  vs.  Avhin,  17  R.  L.,  p.  417. 
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1S17.  H.  brought  an  action  against  F.,  wife  separate  as  to 
property  of  A.,  to  recover  $100,  value  of  use  and  occupation  of  a 
summer  cottage,  during  the  summer  of  1888,  alleging  that  A.  was 
insolvent  at  the  time  and  that  his  wife  was  liable  for  the  rent  under 
C.  C.  1317.  It  was  proved  that  F.  did  business  under  the  name  of  A. 
^  Ck).,  and  that  A.  had  made  a  judicial  abandonment  about  Ist 
May  1888.  It  also  appeared,  from  the  evidence,  that  the  bargain  for 
the  lease  of  the  house  had  been  made  with  A.  Held :  confirming  the 
judgment  of  the  Court  below,  that  the  credit  having  been  given  to  A. 
and  there  being  nothing  to  show  that  F.  had  any  knowledge  of,  or 
connection  with,  the  agreement  and  that  H.  did  not  know  at  the 
time  of  the  agreement,  nor  for  a  long  time  afterwards,  that  F.  was 
separate  as  to  property  from  A.,  and  carrying  on  business  under  the 
name  of  A.  &  Co.,  that  H.  could  not  charge  F.  with  the  said  rent,  which 
was  A.'s  debt.  That  a  wife,  separate  as  to  property,  was  not  liable  for 
necessaries  furnished  to  the  family,  unless  credit  had  been  given  to 
her.— C.  R.—Harwood  vs.  Fowler,  34  L.  C.  J.,  p.  209;  M.  L,  R.  7  S.  C. 
p.  363. 

ISIS.  1.  The  making  of  a  reduction  in  the  rate  of  interest, 
payable  on  an  hypothecary  claim,  is  not  a  mere  act  of  administration 
of  her  property  which  a  wife,  separate  as  to  property,  may  do,  alone, 
without  the  authorization  of  her  husband,  but  is,  in  reality,  a 
donation,  which  is  null  and  void,  unless  the  husband  becomes  a  party 
thereto  or  gives  his  consent  in  writing.  (C.  C.  177,  763.) — Q.  B. — 
HaH  &  Joseph,  M.  L.  R.,  6  Q.  B.,  p.  301  ;  20  R  L,  pp.  515  and  550. 

2.  This  article  was  discussed,  in  relation  with  article  177,  by  Jett6, 
J.  in  the  case  of — C.  R. — Lamontagne  vs.  Lamontagney  35  L.  C.  J.,  p. 
76  et  seq. 

1S28.  1.  Que  le  paiement  fait  au  mari  survivant  du  montant 
d'un  billet  promissoire,  dont  il  est  porteur,  consenti  depuis  la  mort  de 
la  femme,  lib^re  le  d^biteur,  quand  mSme  la  somme  prSt^  et  repre- 
sentee par  ce  billet  ferait  partie  des  biens  de  la  communaute. — C.  R. 
— Favreau  vs,  Favreau,  18  R.  L,„  p.  260. 

2.  A  community  of  property  existed  between  husband  and  wife. 
There  was  one  child  issue  of  the  marriage.  The  husband  dying,  the 
surviving  consort  failed  to  have  an  inventory  made  of  the  common 
property,  and  (the  child  being  then  a  minor^,  the  surviving  consort 
married  a  second  time  without  marriage  contract  Held :  In  the  absence 


366  Gonsolidated  SufypLemeyvt  No,  l.—Arta.  1336-1368. 

of  any  demand  on  the  part  of  the  minor  for  continuation  of  community, 
a  tripartite  community  did  not  exist  between  the  surviving  consort, 
her  second  husband,  and  the  child  by  the  first  marriage  ;  emd  an 
option  for  continuation  made  by  the  child,  45  years  after  the  disso- 
lution of  the  first  community,  had  no  effect.  Where  the  consort 
comTTiun  en  bienSy  who  dies  first,  has  bequeathed  all  his  property  to  a 
pei^on  or  persons  other  than  his  children^  the  latter,  being  without 
interest,  cannot  demand  that  an  inventory  be  made,  and  default  to 
make  it  cannot  create  any  right  in  their  favor.  —  Q.  B.  —  Pearson 
Spooner,  R.  J.  Q.,  2  B.  R.,  p.  200.— C.  R— R  J.  Q.  7  C.  S.,  p.  315. 

3.  Under  articles  1323  and  1325  C.  C,  continuation  of  com- 
munity between  a  surviving  consort  and  minor  children  issue  of  the 
marriage  is  a  faculty  accorded  to  the  minors,  and  does  not  exist 
without  a  demand  .legally  made  on  their  part.  Mere  silence  or 
acquiescence  on  the  part  of  the  minors  will  not  make  them  responsible 
for  debts  incurred  by  the  surviving  consort. — Archibald,  J. — Hur- 
teau  V8,  BouTdssa,  R.  J.  Q.,  7  C.  S.,  p.  101. 

1836. — ^This  article,  as  replaced  by  the  R.  S.  Q.,  is  noted  in  full 
in  Vol.  1,  p.  743. 

1838.  Qu'k  la  dissolution  de  la  communaut^,  la  femme  survi vante 
pent,  sans  une  acceptation  formelle  de  la  communaut^,  poursuivre,  * 
pour  le  recouvrement  de  la  moiti^  des  creances  qui  ^taient  dues  k  cette 
communaut^,  lors  de  la  dissolution,  et  que  Tacceptation,  par  la  femme, 
resulte  suffisamment  du  fait  qu'elle  reclame  ces  creances. — Mathteit, 
J. — Mov/net  vs,  Brunei,  17  R.  L.,  p.  681. 

1S69.  1.  Le  deuil  de  la  veuve  est  dii  par  la  succession  du  mari, 
quel  que  soit  le  regime  sous  lequel  le  mariage  a  et^  contracts.  La 
femme  s^par^e  de  biens  y  a  dix^it,  aussi  bien  que  la  femme  commune 
en  biens  ;  et  celle-ci,  lorsqu'elle  renonce  k  la  communaute  de  mSme 
que  lorsqu'elle  Taccepte. — Casault,  J. — Dessaint  vs.  LadrUre,  16  Q. 
L.  R.,  p.  277. 

2.  La  veuve  ne  pent  r^clamer,  pour  Tachat  de  son  deuil,  qu'une 
somme  proportionnee  k  la  fortune  de  son  mari,  et  partant,  lorsque  la 
veuve,  qui,  dans  Tespece,  reclame  une  somme  de  $200,  s'est  achetee  un 
deuil,  qu  elle  estime  Stre  suffisant,  avec  les  $100  que  les  d^fendeurs, 
repr^sentants  l^gaux  du  mari,  lui  ont  offertes  avec  leurs  plaidoyers, 
son  action  sera  renvoyee  pour  le  surplus. — C.  R — Jodoin  vs,  La/ri- 
viire,  R  J.  Q.,  6  C.  S,,  p.  345.— Tait,  J.— R  J.  Q.,  5  C.  S.,  p.  39. 
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1S70.  Que,  m§me  en  acceptant  la  cominunaat^,  la  femme  ne 
peat  dtre  tenue  au  paieiiient  d'une  dette  contract^e  avec  son  mari  que 
jnsqu'k  concurrence  de  son  Emolument,  c'est-it-dire,  de  la  valeur  de  ce 
qui  lui  ^choit  pour  sa  pcurt  des  biens  de  la  communaut6,  pourvu  qu'il  y 
ait  un  inventaire  et  qu'elle  rende  compte  dece  qui  lui  est  6chu  d'apr^ 
rinventaire  et  le  partage.  Que  la  dette  contract^e  par  le  mari  et  la 
femme,  durant  la  communaut^,  n'est  qu'une  dette  de  la  communa\ite, 
dont  la  femme  n'est  pas  tenue  personnellement,  tant  que  la  commu- 
naut6  subsiste,  k  moins  qu'il  n'apparaisse  que  cette  dette  est  pour  les 
affaires  personnelles  de  la  femme ;  que  la  femme  ne  devient  respon- 
sable  d'une  pareille  dette  que  lorsqu'elle  accepte  la  communaut^  et 
jusqu'^  concurrence  seulement  de  la  moiti6  d'icelle,  ou  mdme  jusqu'a 
concurrence  de  ce  qui  lui  est  provenu  de  sa  part  de  la  communaut6, 
lorsqu'il  y  a  un  inventaire,  et  que  sa  part  n'^quivant  pas  k  la  moiti^ 
de  la  dette. — Q.  B. — Lecoura  &  Johidon,  18  R.  L.,  p.  95. 

1874.  1.  Que  Tobligation  que  la  femme  contracte,  meme  lors- 
qu'elle  s'oblige  solidairement  avec  son  mari,  n'est  qu'une  dette  de  la 
communaut6,  dont  elle  ne  devient  personnellement  responsable  que 
pour  moiti6,  si  elle  accepte  la  communaut^,  et  dont  elle  est  nullemeiit 
responsable,  au  ca,s  de  renonciation,  et  qu'elle  ne  pent  etre  poursuivie 
pendant  la  communaut^  pour  une  pareille  dette. — Q,  B.  —  Lecoura  it 
Jcindon,  18  R  L.,  p.  95. 

2.  Husband  and  wife  com/miiTia  en  biens,  and  sued  as  such,  may 
be  condemned  jointly  and  severally  for  the  amount  of  an  obligation 
contracted  by  the  wife,  for  her  personal  affairs,  and  for  which  her 
husband  became  personally  liable,  even  where  it  is  not  expressly 
stated  that  he  binds  himself  jointly  and  severally  with  her. — Q.  B. — 
Ouimet  &  Benoit,  R.  J.  Q.,  1  B.  R,  p.  421.— Loranger,  J. — M.  L.  R.,  7 
S.  C,  p.  187. 

18S4.  Decision  number  2,  noted  at  this  article,  was  carried  to 
Appeal,  where  it  was  held  : 

1.  That  the  don  mutud  d'uaufruit  between  future  consorts^  by 
their  contract  of  marriage,  in  favor  of  the  survivor,  is  subject  to 
registration. — Q.  B. — MarrheaaeavXt  &  Durand,  M.  L.  R,  5  Q.  B., 
p.  364 ;  34  L.  C.  J.,  p.  205. 

2.  See  also  case  of  Desaaint  va.  Ladri^re,  noted  in  this  Supplement, 
at  article  1428. 

3.  La  declaration  dans  un  contrat  de  mariage  que  tons  les  meubles 
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du  domicile  conjugal  seront  census  appartenir  k  T^pouse,  ne  oomporte 
qu'une  pr^somption  qu'il  est  permis  de  d^truire  par  une  preuve 
contraire. — Gill,  J. — RoUand  vs.  PichA,  R.  J.  Q.,  5  C.  S.,  p.  527. 

188S.  Par  le  contrat  de  manage  des  intervenants,  en  date  du  8 
f^vrier,  1858,  il  fut  stipule  qu'il  y  aurait  communaut^  d'acquets  entre 
les  futurs  conjoints,  et  que  tout  ce  qui  pourrait  ^cheoir  k  la  femme 
par  successioQ,  donation,  legs  ou  autrement,  lui  sortirsdt  nature  de 
propre  k  elle  et  aux  siens  de  son  cdt£,  estoc  et  ligne.  Une  somme 
d  argent  6tant  ^chue  k  Tepouse,  par  le  testament  de  son  p^re,  un 
cr^ancier  du  mari  la  fit  saisir  entre  les  mains  du  tiers-saisi,  qui  la 
d^posa  en  Cour. — Jugi;  (infirmant  le  jugement  de  la  Cour  inf 6rieure). 
— Davidson,  J.,  dessentiente. — 1.  Que  cette  stipulation  de  propre  n'a 
pas  eu  Teffet  d  emp^her  les  biens  ainsi  r^serv^  de  tomber  dans  la 
communaut6,  mais  qu'elle  donne  seulement  k  la  femme  le  droit,  lors 
de  la  dissolution  de  la  communaut^  de  pr^lever,  avant  partage,  la 
valeur  de  ses  biens,  avec  pr6f6rence  sur  ceux  qui  seraient  trouv^  en 
nature.  2.  Que  le  mari,  comme  chef  de  la  communaut^,  pent  disposer 
librement  de  tous  les  biens  ainsi  r^serv^s  par  la  femme,  comme  biens 
de  la  communaut^,  et  que  partant  ces  biens  peuvent  Stre  saisis  pour 
dettes  du  mari  ou  de  la  eommunaut6.  3.  Que,  dans  I'esp^ce,  pour 
enlever  au  mari  le  contrdle  de  ces  biens,  la  femme  aurait  dii  stipuler 
le  droit  exdusif  de  les  administrer  ou  d'en  disposer.  (II  est  k  remar- 
quer  que  comme  il  s'agissait  d'une  convention  ant^rieure  au 
Code  Civil,  la  cour  de  Revision  a  fait  appel  k  Tancien  droit  pour 
decider  la  port6e  de  la  clause  en  question.  Du  reste,  en  6dictant 
Tarticle  1385  du  Code  Civil,  le  16gislateur  n  a  pas  pr^tendu  innover). 
— C.  R. — V6ronneaii  vs.  Vironneau,  R  J.  Q.,  3  C,  S.,  p.  199. 

1896.  1.  Le  cr^ancier  des  dommages-inter^ts  accord^s  pent  en 
poursuivre  le  recouvrement  sur  les  biens  de  la  communaut^  des  nou- 
vectux  6poux,  nonobstant  la  clause  de  separation  de  dettes  ins6r6e  k 
leur  contrat,  si  le  mobilier  apport6  par  eux  n  a  pas  6t6  constats  par  un 
inventaire  ou  6tat  authentique  ant^rieur  au  marriage. — Tellier,  J. 
— St' Jean  vs.  Oav/niont,  17  R.  L.,  p.  594. 

1422.  This  article  was  discussed  in  relation  with  articles  177 
and  1318,  by  Jett6,  J.,  in  the  cfiise  of — C.  R. — Lamontagne  vs.  La- 
TtiontagTiey  35  L.  C.  J.,  p.  76  et  seq. 

1428   1.  Que  pour  qu'une  femme  s^par^e  de  biens  soit  tenue 
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responsable  des  choses  necessaires  a  la  vie  employees  ou  consomm6es 
par  sa  f amille,  il  faut  que  le  mari  soii  insolvable  et  que  le  credit  lui  ait 
\\A  donn6  i.  elle-mSme. — Champagne,  D.  M. — Stuart  vs.  Barr^y  12  L. 
N.,  p.  203. 

2.  Qu'k  d6faut  de  conventions,  la  femme,  m€me  s^par^e  de  biens, 
qui  achate  pour  les  besoins  de  sa  f amille  et  de  la  maison  commune,  est 
cens^e  le  faire  pour  et  au  nom  du-  mari.  Que  le  marchand,  outre  le 
cr^it  donn6  k  la  femme  dans  ses  livres,  doit  ^tablir,  au  moins  par  une 
preuve  de  circonstances,  que  la  femme  s'est  rendue  responsable  per- 
sonnellement,  lorsqu'elle  n  a  pas  achet^  en  son  propre  nom.  Qu'en 
poursuivant  une  femme  pour  les  choses  necessaires  k  la  vie,  le 
demandeur  doit  all6guer  et  prouver  que  le  mari  est  incapable  de 
satifaire  k  ces  riSclamations. — ^Tellier,  J. — Liggett  vs.  BachaTid,  M.  L. 
B.,  4  S.  C  p.  462. 

3.  Que  lorsque,  pour  les  choses  necessaires  k  la  vie,  le  marchand 
ne  pent  pas  etablir  Tinsolvabilite  du  mari  et  que  le  credit  a  6te  donn^ 
k  la  femme,  il  n'a  pas  de  recours  contre  elle,  quand  mSme  la  femme 
aurait  subs6quemment  promis  de  payer,  cette  promesse  etant  nuUe  et 
sans  eflfet. — Champagne,  D.  M. — Stuart  vs.  Dussavlt,  12  L.  N.,p.  276. 

5.  Que  le  marchand,  qui  vend  k  la  femme  s^par^e  de  biens,  des 
efiets  de  la  nature  d'alimenis  et  les  lui  charge  dans  ses  livres,  mais 
ensuite  accepte,  en  reglement  du  compte,  un  billet  du  mari,  qui  n'est 
pas  pay^  a  ech^ance,  pent,  en  remettant  le  billet,  recouvrer  de  la 
femme  le  prix  de  ses  marchandises.  —  Wurtele,  J.  —  Hamilton  vs. 
Lafrenidre,  20  R.  L.,  p.  521. 

6.  That  in  the  absence  of  a  special  agreement,  a  wife,  separate  as 
to  property,  is  not  responsible  for  the  rent  of  a  house  occupied  by  the 
family  during  the  insolvency  of  her  husband.  (This  case  is  noted 
more  fully  in  this  Supplement  at  article  1317). — C.  R. —  Harwood  vs. 
Fowler,  M.  L.  R.,  7  S.  C,  p.  363  ;  34  L.  C.  J.,  p.  209. 

7.  By   the  contract  of    marriage  between  Defendant  and   her 

husband,  work,  in  the  nature  of  tenant's  repairs  to  Defendant's  house, 

was  to  be  performed  at  the  cost  of  her  husband  alone.     The  marriage 

contract    was    not  registered.     The   PlaintiflF  did  certain   work   in 

Defendant's  house,  at  the  request  of  the  Defendant's  husband,  and  now 

claimed  the  value  thereof  from  the  Defendant     Held  : — The  work 

done  on  Defendant's  house,  being  merely  such  as  was  necessary  for  the 

lodging  and  habitation  of  the  Defendant,  her  husband  and  their  chil- 
24 
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dren,  the  Defendant  was  not  liable  therefor.  The  non-registration  of 
the  marriage  contract  did  not  make  the  priva  e  property  of  the  wife 
responsible  for  a  debt  which,  if  there  had  been  no  marriage  contract, 
would  have  been  a  debt  of  the  community.  Nor  could  the  wife,  as 
owner,  be  held  responsible,  on  the  ground  that  the  value  of  the  pro- 
perty was  enhanced,  for  work  such  as  tinting  walls,  etc.,  which 
requires  to  be  done  from  time  to  time,  and  does  not  add  to  the 
permanent  value  of  the  immoveable. — Archibald,  J.  -^  Beatdieu  vs. 
Blache,  R  J.  Q.,  7  C.  S.,  p.  192. 

142S.  La  stipulation,  dans  un  contrat  de  mariage,  d'un  douaire 
prefix  en  argent  "  k  prendre  sur  les  biens  les  plus  apparents  du  futur 

^'  6poux aussitdt  apr^  son  dicka, "  est  en  faveur  de  I'^pouse. 

Elle  ne  signifie  pas  que  la  somme  ne  sera  pay^  qu'apres  acquit  des 
dettes  de  la  succession  du  mari,  mais  que  la  femme  la  prendra  sur  les 
biens  dont  I'existence  sera  la  plus  claire  et  la  moins  sujette  k  discus- 
sion.— Casault,  J. — Deaaaint  vd.  Ladriire,  16  Q.  L.  R.,  p.  277. 

1487.  La  femme,  apr^  le  d^^  de  son  man,  lorsqull  y  a  eu 
survenance  d'enfants,  est  propri^taire,  k  Texclusion  de  ces  demiers,  du 
douaire  prefix  stipule,  en  son  contrat  de  marisige,  v/nefoispaySetaaTis 
retour. — ^C.  R. — Lacerte  va.  Boiavert,  17  Q.  L  R.,  p.  110. 

1441.  Que  par  Tarticle  1441  C.  C,  et  par  le  droit  ant^rieur  au 
Code,  la  demande  en  justice  est  n^essaire,  contre  les  tiers  acqu^reurs 
de  bonne  foi,  pour  faire  courir,  a  leur  6gard,  les  fruits- des  immeubles 
sujets  ou  affect^s  au  douaire,  et  que  la  femme  n'est  f6ndee  k  demander 
la  restitution  des  fruits  et  revenus  que  depuis  le  jour  de  la  demande 
en  justice  ;  ceux  per9us  auparavant  par  les  tiers  d^tenteurs  leur  ayant 
^t^  acquis  en  leur  quality  de  possesseurs  de  bonne  foi. — Taschereau, 
J. — Lamirande  va.  Lcdonde,  18  R.  L.,  p.  671. 

144S.  Que  le  douaire  prefix  consistant  en  deniers  est,  k  toutes 
tins,  r^put6  mobilier  et  que  la  femme  n'a  pas  d'hypoth^ue  legale 
pour  assurer  le  paiement  d'un  douaire  prefix.  Que  I'hypoth^que  con- 
ventionnelle,  stipul^e,  au  contrat  de  mariage,  sans  designation  des  biens 
du  mari,  est  absolument  nuUe.  Que  Tenregistrement  subsequent  d'un 
avis  au  registrateur  d^signaut  certains  immeubles  comme  etant  affec- 
t^s  pckT  Thypoth^que  stipul^e  en  le  dit  contrat  de  mariage,  ne  valide 
pas  la  dite  hypoth^que  et  n'en  cr6e  pas  une  nouvelle  sur  les  dits  im- 
meublea — Gagne,  J. — Perreavlt  va,  Caron,  14  L.  N.,  p.  129. 

147%  1.  Qu'unacte  sous  Being  priv^,  com  portantfttreun  bail  d'ob- 
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jets  mobiliers,  avec  promesse  de  vente  conditionelle,  pour  un  prix  no- 
minal, aprte  que  certains  paiements  stipules  par  instalments  auront  ^t^ 
faits,  et  suivi  de  la  livraison  des  effets,  et  une  vente  conditionelle.  Que 
dans  Tesp^e  il  n'y  a  pas  lieu  h,  la  saisie  en  revendication,  malgr^  toute 
clause  de  Tfibcte  au  contraire,  et  que  le  recours  de  demaudeur  aurait  d& 
etre  une  demande  en  r^iliation  de  Tacte  de  vente,  au  cas  d'inex^u- 
tion  des  conditions  y  stipule,  pour  ravoir  la  possession  des  effets,  ou 
une  action  pour  le  reoouvrement  des  tcrmes  de  paiement  6chus. — WuR- 
TELE,  J. — Paquin  vs,  Laverdihre,  12  L.  N.,  p.  2. 

2.  An  agreement  by  which  the  title  of  the  thing  sold  is  to  remain 
in  the  vendor  until  the  promissory  note  representing  the  price  f  payable 
by  instalments^  shall  have  been  fully  paid,  is  valid  and  effective  and 
in  the  event  of  the  price  not  being  fully  paid  in  accordance  with  the 
terms  of  the  agreement,  the  vendor  may  revendicate  the  thing  sold. — -' 
Davidson,  /. — Ooldie  va  Rascony,  M.  L  K,  4  S.  C,  p.  313  ;  32  L.  C.  J., 
p.  308. 

3.  La  location  d'un  meuble,  avec  promesse  conditionnelle  de  vente  ^ 
n'6quivaut  pas  a  la  vente  et  ne  prive  pas  le  locateur  du  droit  de  la 
revendiquer. — Larue,  J. — Spencer  vs.  Lavigne,  15  Q.  L.  R.,  p.  101. 

4.  Que,  pour  qu'il  y  ait  vente,  il  faut  que  les  parties  s'entendent 
et  sur  la  chose  et  sur  le  prix. — DeLorimier,  J. — Lafortune  vs.  Dude- 
maine,  18  R.  L.,  p.  218. 

5.  Where  the  conditions  of  a  sale  of  immoveable  property  have 
been  settled,  or  practically  settled,  by  pouiya/rlers  between  the  par- 
ties, but  the  interval  between  the  pourparlers  and  the  preparation  of 
the  deed  of  sale  is  so  long  as  to  change  those  conditions,  there  is  no 
longer  the  consent  necessary  to  complete  the  contract  of  sale.  S  mble : 
That  a  vendor  of  immoveable  property,  on  the  refusal  of  the  buyer  to 
carry  out  the  contract,  cannot  sell  the  property  at  the  folle  enchire  of 
the  buyer  and  claim  the  difference  of  price  from  such  buyer  >\s  dama- 
ges.— DeLorimier,  J. — Pepin  vs.  Sdguin,  M.  L.  R.,  5  S.  C,  p.  216. 

6.  Qu*une  convention,  par  laquelle  un  m^canicien  emprunte  Tar- 
gent  pour  acheter  des  m£bchineries  et  convient  de  donner  des  garanties 
au  porteur  sur  ces  machineries,  et,  apres  les  avoir  achetees  en  son  nom, 
fait  une  vente  de  ces  machineries  au  preteur,  avec  droit  de  r6m6r6 
dans  un  certain  d^lai,  mais  reste  en  possession  des  machineries,  qui 
sont  plac6es  dans  une  b&tisse  qui  lui  appartient,  ne  constitue  pas  une 
vente  r6elle  de  ces  machineries,  Tobjet  de  cette  vente  n'6tant  que  de 
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donner  une  garantie  au  creancier. — ^C.  R. — Chevalier  vs.  Lairaverae, 
18  R.  L,  p.  614.— OuiMET,  J.— 17  R.  L.,  p.  642  ;  M.  L.  R.,  6  S.  C.  p.  356. 

7.  Que  le  vendeur  d  un  meuble,  qui  stipule  qu'il  restera  propri^- 
taire  de  la  chose  vendue,  tant  que  le  prix  n'en  sera  pas  pay6,  n'a  pas 
le  droit,  apres  la  cession  de  biens  de  Tacheteur,  d'etre  oolloqu6,  par 
privilege,  sur  tous  les  biens  c6d^s  pour  le  prix  de  vente  de  cet  objet 
particulier. — Q.  B. — McKenzie  &  Chapleau,  19  R  L.,  p.  402.  (This 
case  is  reported,  under  the  title  of  Irving  &  ChapleaUy  in  the  M.  L.  R., 
6  Q.  B.,  p.  157.) 

8.  Que  des  eflfets  mobiliers,  qui  ont  6t6  vendus  k  terme,  avec  la 
condition  qu'ils  ne  deviendront  la  propri^t6  de  I'acheteur  que  lorsqu'il 
en  aura  pay^  int^gralement  le  prix,  peuvent  §tre  revendiqu6s  contre 
un  second  ax^heteur  de  bonne  foi,  qui  en  aurait  pay6  le  prix,  cette 
seconde  vente  6tant  nuUe  comme  ^tant  une  vente  de  la  chose  d'autrui. 
— C.  R — Canadian  Subscription  Co,  vs,  Donn^ly,  19  R  L.,  p.  578  ; 
M.  L.  R,  6  S.  a,  p.  348  ;  34  L,  C.  J,  p.  191. 

9.  Que  les  effets  mobiliers,  vendus  k  la  condition  que  la  propri^t^ 
n  en  passera  k  Tacheteur  qu'apr^s  le  paiement  integral  du  prix,  peu- 
vent Stre  revendiqu6s,  par  le  vendeur,  contre  Tacheteur,  ou  le  cura- 
teur  nomme  k  sa  cession  de  biens,  si  partie  du  prix  n'a  pas  6t6  pay6e. 
— Q.  B. — Perkins  Jk  Campbell  Printing  Press  Mfg.  Co.,  19  R  L.,  p. 
587. 

10.  Que  la  vente  de  meubles  r^elle  et  de  bonne  foi,  par  un  ven- 
deur solvable,  peut  se  faire  et  etre  parfaite,  sans  livraison,  ni  depla- 
cement  des  meubles,  mais  par  le  seul  consentement  des  parties,  ineme 
dans  le  cas  ou  le  vendeur  se  reserve  le  droit  de  r6m6r6. — Belangeb, 
J. — Bury  vs.  Oagnon,  M.  L,  R,  6  S.  C,  p.  275. 

11.  Que  si,  dans  une  vente  a  terme  d'un  objet  mobilier,  Tacheteur 
promet  remettre  cet  objet  k  T^ch^ance  du  prix,  s'il  ne  fait  pas  le 
paiement,  le  vendeur  a  droit,  par  une  opposition,  de  reclamer  la  chose 
vendue,  et  qui  est  saisie  sur  Facheteur. — C.  R. — Oale  vs.  Lavertu^,  R. 
J,  Q,  1  C.  S.,  p.  271. 

12.  That  an  agreement  by  which  the  Defendant  transferred  to 
Plaintiff  a  barge  for  $300,  whereof  $50  were  payable  in  July,  $50  in 
September,  and  the  balance  in  annual  instalments  of  $50  and  which 
stipulated  that,  in  default  of  payment  of  the  instalments  as  they 
became  due,  the  Defendant  would  be  at  liberty  to  take  back  the  barge. 
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is  a  sale  and  not  a  lease.  That  a  aaiaie-gngerie  seizing  the  barge, 
under  such  pretended  lease,  was  issued  maliciously  and  without 
probable  cause  and  vindictive  as  well  as  real  damages  may  be  allowed 
in  such  a  case.  —  C.  R. — Lamirande  vs  Cartier,  R.  J.  Q.,  2  C.S.,  p.  43. 

13.  En  Janvier  1888,  le  demandeur  a  achet^,  de  la  d^fenderesse, 
certaines  machines  pour  nn  moulin  h,  scies,  pour  la  somme  de  $1690, 
payable  $400  comptant  et,  la  balance  par  quatre  billets  k  6,  12,  18  et 
24  mois,  avec  stipulation  que  la  propri^t6  resterait  a  la  d^fenderesse 
iusqu'au  parfait  paiement  et,  qu'k  d6faut  de  paiement  des  termes  k 
^ch6ance,  la  totality  du  prix  deviendrait  exigible,  et  que  la  defende- 
resse  pourrait  reprendre  possession  des  machines  sans  remboursement 
des  paiements  faits.  En  ao&t  1889,  la  d6fenderesse,  r6clamant  une 
balance  de  $681,  comme  non  pay6e,  a  enlev6  les  machines,  qui  6taient 
etablies  et  enmuraill6es  dans  le  moulin  du  demandeur,  et  de  \k  action 
par  ce  dernier  pour  $10,000  de  domma^es.  La  d^fenderesse  n  a  remis 
les  billets  qu'avec  ses  plaidoyers,  et  la  prcuve  a  d6montr6  qu*il  n*6tait 
dQ  par  le  demandeur,  lors  de  I'enlevement  des  machines,  qu'une 
balance  de  $2.88.  Jugi  : — Que  si  la  Cour  est  obligee  de  reconnaltre 
des  contrats  de  cette  nature,  qui  sont  peut-6tre  n6cessaire  avec  notre 
6tat  de  soci^t^  et  notre  mode  de  transiger  les  affaires,  elle  doit  les  limiter 
a  leurs  strictes  dispositions  ;  que,  dans  les  circonstances  de  la  pr^sente 
cause,  la  Cour  ne  pouvait  faire  autrement  que  de  declarer  abusive  la 
conduite  de  la  ddfenderesse,  et  le  jugement  accordant  $1760  de 
dommages  (montant  des  argents  pay6s  en  k  compte  par  le  demandeur, 
et  des  dommages  k  ses  ba,tisses).  est  confirm^  avec  d^pens. — Q.  B. — 
WateroiLS  Engine  Works  Co.  &  CoUin,  R.  J.  Q,,  1  C.  S.,  p.  511. 

14.  Le  14  Octobre  1885,  les  intim^s  vendirent,  k  un  nomm6 
Legris,  un  coffre-f ort  avec  la  stipulation  expresse  quo  la  propri6t^  n'en 
serait  transmise  k  Tacqu^reur,  qu'apr^  le  paiement  integral  du  prix, 
et  que  les  vendeurs  pourraient  revendiquer  le  coffre-fort  k  d^faut  de 
paiement  de  Tun  des  versements.  Legris  paya  une  partie  du  prix  de 
vente  et  donna  des  billets  pour  la  difference.  Subs^quemment,  il 
vendit  ce  coffre-fort  k  Tappelant,  qui  en  prit  possession.  Legris  ayant 
manqu6  k  ses  engagements  envers  les  intim6s,  ces  derniers  revendi- 
querent  le  coffre-fort  sur  lappelant.  t/ttgr^  ; — Que  la  convention  en 
question  n'a  pas  eu  Teffet  de  transferer  la  propri6t6  du  coffre-fort  k 
Legris  et  que,  partant,  ce  dernier  n'a  pu  valablement  vendre  ce 
coffre-fort  k  Tappelant.  Que  la  possession  d'un  meuble,  k  titre  de 
proprietaire  et  de  bonne  foi,  par  un  tiers  acqu^reur,  ne  vaut  k  Tencon- 
tre  du  proprietaire  de  ce  meuble,  qui  prouve,  outre  son  droit,  les  vices 
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de  la  possession  et  du  titre  de  possesseur,  que  dans  les  cas  pr6cis6s  k 
Farticle  2268  du  Code  Civil,  savoir,  lorsque  la  chose  a  6t6  achet^e 
de  bonne  foi  dans  une  foire,  march6,  ou  a  une  vente  publique  ou  d'un 
commer^ant  trafiquant  en  semblables  mati^^res,  ou  en  affaire  de  com- 
merce en  g^n^ral.  Cependant,  dans  Tesp^e,  les  intim^s  ne  pouvaient 
revendiquer  sur  Tappelant  le  coffre-fort  vendu  ^  Legris,  qu'^  la  condi- 
tion d'avoir,  au  pr^alable,  remis  &  cc  dernier  les  sommes  d'argent  et 
les  billets  qu'ils  avaient  re9us  de  lui.  Semble,  que  malgr6  la  g^n^ra- 
lit6  des  termes  de  Tarticle  2260,  les  transactions  entre  commer9ants,  en 
dehors  des  affiiires  de  leur  commerce,  et  &  plus  forte  raison  entre 
commer9ants  et  ceux  qui  ne  le  sont  pas,  ne  sont  pas  commerciales. — Q. 
B.—FUiatravZt  &  Goldie,  R  J.  Q.,  2  B  R,  p.  368.— C.  R-  -M.  L.  R,  7 
S.  C  p.  354  ;  35  L.  C.  J.,  p.  83. 

15.  Le  d^fendeur,  marchand  d'harmoniums,  a  ''  lou^  "  au  deman- 
deur,  qui  a  accepts,  un  harmonium  pour  vingt  et  un  mois,  moyennant 
$5,  argent  comptant  et  ensuite  $15  tons  les  trois  mois,  avec  condition 
que,  si  ces  paiements  sont  faits  r^guli^rement,  et  aussitdt  les  vingt  et 
un  mois  ^oul^s,  le  demandeur  deviendra  propri^taire  de  Tharmonium  ; 
mais  si  le  demandeur  neglige  de  payer,  le  d6fendeur  aura  le  droit  sans, 
en  donner  avis  ni  en  faire  la  deifnavAe,  de  prendre  et  erdever  le  dit 
instrv/ment  et  pour  ces  jins,  entrer  dans  aucun  appartement  du 
demandeur  oH  pourrait  se  trouver  Vinsirument,  et  cela  sans  Stre 
apprehends  d* avoir  commis  un  acte  injuste,^et  sur  cette  prise  de 
possession  le  dit  terme  et  le  droit  du  demandeur  de  retenir  Vinstrn- 
Toent  cessera,  sans  pr^udice  aux  droits  du  difendeur  pour  arrirages 
de  loyer,  Les  vingt  et  un  mois  6taient  expires  et  le  demandeur  rede- 
vait  au  defendeur  une  balance  de  $25.  Jtige  : — Tel  contrat  est  valide 
et  fait  la  loi  des  parties.  Le  defendeur  n'avait  pas  le  droit  d'user  de 
violence,  ou  d'entrer  k  des  heures  indues  dans  la  maison  du  deman- 
deur pour  prendre  cet  instrument,  ni  de  Tenlever  dans  des  circonstan- 
ces  oh  il  en  resulterait,  sans  n^cessite,  une  injure  pour  le  demandeur. 
Mais,  en  vertu  de  ce  march6,  le  defendeur  avait  le  droit  d'entrer,  dans 
le  jour,  chez  le  demandeur,  et  Ik,  en  presence  de  la  famille  du  deman- 
deur, celui-ci  ^tant  absent,  aprfes  avoir  demand^  le  paiement  de  la 
balance  de  $25,  restant  due,  et  celle-ci  n'ayant  pas  6te  pay6e,  et 
personne  ne  s'y  objectant,  de  prendre  et  enlever  le  dit  harmonium, 
apr^s  avoir  lu  le  marche,  et  en  laissant  Ik  au  domicile  du  demandeur, 
le  billet  promissoire  6chu  pour  cette  balance  de  "  loyer ;"  et  une  action 
en  dommages  par  le  demandeur  contre  le  d6fendeur,  k  raison  de  Ten- 
lavement,  sous  ces  circonstances,  du  dit   harmonium,   sera  d^boutde 
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avec  depens.  II  n'y  a  pas  eu  novation  de  "  loyer,"  par  le  fait  que^ 
tout  de  suite,  lors  du  raarch6,  le  demandeur  a  donn6  au  dSfendeur  ses 
billets  promissoires  pour  les  diff^rents  termes  de  loyer,  et  que,  meme 
plusieurs  de  ces  billets  ont  6t6  renouveles,  car  ces  billets  et  ces  renou- 
vellements  n'6taient,que  pour  faciliter  le  paiement  par  le  demandeur 
et  ne  changeaient  rien  au  contrat. — CiMON,  J. — Lucas  vs.  Bernard,  R. 
J.  Q.,  5  C.  S.,  p.  529. 

16.  In  law  and  by  the  custom  of  trade,  the  mere  taking  of 
an  order  for  goods  by  a  commercial  traveller  does  not  complete  the 
contract  of  sale,  so  long  as  the  order  has  not  been  accepted  by  his 
principal.  And,  where  the  latter  refuses  to  accept  the  order  and 
gives  notice  to  the  person  from  whom  the  order  was  taken,«he  is  not 
liable  in  damages. — Q.  B. — Brock  A  Gourley,  M.  L.  R.,  7  Q.  B.,  p.  153. 

17.  Par  un  acte  passe  entre  les  demandeurs  et  le  d^fendeur,  les 
premiers  ont  pr^tendu  louer,  pour  deux  ans,  au  d^f  endeur,  un  lot  vacant 
k  raison  d'un  loyer  de  $108,  payable  par  quartier ;  le  d^fendeur  s'o- 
bligeait  de  payer  toutes  taxes,  quelle  que  fut  leur  nature,  de  faire  a 
ses  frais  les  cldtures  requises  par  la  municipality,  d'y  construire  dans 
les  six  mois  des  b&tisses  d'une  valeur  de  $1,000  et  de  les  tenir  assu- 
r6es  pour  le  b^n^fice  des « demandeurs;  d'acheter  ce  lot  dans  les  deux 
ans,  au  prix  de  $1,800,  et  k  defaut  d'achat  dans  ce  d^lai  la  propriete 
des  b&tisses  devait  rester  aux  demandeurs.  II  fut  en  outre  stipul6 
que  le  d^fendeur  ne  payerait  aucun  loyer,  s*il  achetait  le  lot  de  terre 
dans  les  trois  mois,  le  d6fendeur  devant  payer  les  frais  de  I'acte  de 
vente  et  de  son  enr^gistrement,  ainsi  que  la  taxe  du  gouvernement 
sur  la  vente.  De  leur  cdt^,  les  demandeurs  s  obligerent  de  vendre  le 
terrain  en  question  au  d6fendeur  aux  conditions  susdites.  Sur  action 
intent^e  par  les  demandeurs,  sous  les  dispositions  du  Code  de  proce- 
dure civile  relatives  k  la  procedure  sommaire,  pour  obtenir  la  r^silia- 
tion  de  ce  pr^tendu  bail,k  laquelle  le  d6fendeur  opposait  une  exception 
k  la  forme,  all6guant  que  les  demandeurs  ne  pouvaient  demander  la 
r6siliation  de  cet  acte  par  procedure  sommaire. — Jugi :  f  Confirmant  le 
jugement  de  la  Cour  Supirieure,  Montreal,  Garon,  J.)  Que  la  convention 
en  question  constituait  une  promesse  de  vente  et  non  un  bail,  et  que 
les  demandeurs  ne  pouvaient  en  demander  la  r6siliation  par  procedure 
sommaire,  les  rapports  des  parties  n'6tant  p€is  ceux  de  locateur  a  loca- 
taire. — C.  R — Evans  &  Glui7apagn€,  R.  J.  Q.,  7  C.  S.,  p.  189. 

18.  See  also  case  of  Ghwrch  &  Bernier,  noted  in  this  Supplement 
at  article  1474,  decision  number  5. 
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14T4.  Decision  number  11,  noted  at  this  article,  was  reversed 
in  Appeal,  where  it  was  hdd  : 

1.  That  the  property  in  a  thing  sold  by  weight  remains  with  the 
vendor  and  the  thing  is  at  his  risk  and  peril,  so  long  as  it  has  not 
been  weighed. — Q.  B. —  Hannan  &  Rosa,  19  R.  L.,  p.  399  ;  M.  L.  R., 
6  Q.  B.,  p.  222. 

This  latter  judgment  was  confirmed  by  the  Supreme  Court,  which 
held  as  follows  : 

Per  Ritchie  C.  J.,  Strong  and  Foumier  J.  J.,  (affirming  the  judg- 
ment of  the  court  below)  that  where  goods  and  merchandise  are 
sold  by  t\reight,  the  contract  of  sale  is  not  perfect  and  the  property  of 
the  goods  remains  in  the  vendor  and  they  are  at  his  risk,  until  they 
are  weighed,  or  until  the  vendor  is  in  default  to  have  them  weighed  ; 
and  this  is  so,  even  where  the  buyer  has  made  an  examination  of  the 
goods  and  rejected  such  as  were  not  to  his  satisfaction.  Held,  also, 
per  Ritchie,  C.  J.,  Foumier  and  Taschereau  J.  J.,  that  where  goods 
are  sold  by  weight  and  the  property  remains  in  the  possession  of  the 
vendor,  the  vendor  becomes  in  law  a  depositary,  and  if  the  goods 
while  in  his  possession  are  damaged  through  his  fault  or  negligence, 
he  cannot  bring  action  for  their  value.  Per  Patterson  J.,  duhitante, 
whether  there  was  sufficient  evidence  of  acceptance  in  this  case  to 
dispense  with  the  writing  necessary  under  art.  1235  C.  C.  to  effect  a 
perfect  contract  of  sale. — Supreme  Court. — Ross  <b  Hannan,  19  S.  C. 
R,  p.  227. 

2.  Qu'aux  termes  de  Tarticle  1474  C.  C,  lorsque  les  choses  mobi- 
litres  sont  vendues  k  la  mesure  et  non  en  bloc,  la  vente  n'est  parfaite 
que  lorsqu'elles  ont  ^t^  mesur^es  et  que,  apr^  la  cession  de  biens  du 
vendeur,  Facheteur,  avant  ce  mesurage,  n'a  pa,s  le  droit  de  les  reven- 
diquer  contre  le  curateur. — De  Lorimier,  J. — ViUeneuve  vs.  Kent. 
18  R.  L.,  p.  593. 

The  judgment  in  the  above  case  was  confirmed  in  Appeal,  where 
it  was  held  as  follows : 

When  things  moveable  are  sold  by  measure  and  not  in  the 
lump,  the  sale  is  not  perfect  until  the  things  sold  have  been  measured 
and  specifically  determined.  An  approximate  estimate  or  measure- 
ment of  a  bulk  quflmtity,  from  which  it  is  intended  that  the  things 
sold  shall  be  selected  and  an  exact  measurement  made,  does  not  make 
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the  sale  perfect  so  as  to  pass  the  title.  So,  where  a  quantity  of 
lumber,  was  sold  at  so  much  per  thousand  feet,  it  was  hdd  that  a 
mere  marking  and  setting  apart  of  a  certain  number  of  piles  of 
lumber,  as  those  from  which  it  was  intended  that  the  lumber  to  till 
the  contract  should  be  selected  and  measured,  was  not  sufficient  to 
pass  the  title  in  the  lumber  to  the  purchaser.  When  the  vendor 
becomes  insolvent,  before  the  final  measurement  has  been  completed, 
the  recourse  of  the  purchaser,  who  has  paid  the  price,  against  the 
insolvent  estate,  is  merely  for  the  recovery  of  damages. — Q.  B. — 
Villeneuve  &  Kent,  R.  J.  Q.,  1  B.  R.,  p.  136. 

3.  Que  lorsque  Facte  mentionne  la  vente  "  de  tous  les  meubles 
*'  garnissant  mon  h6tel,  comprenant,  etc,"  la  vente  n'est  pas  en  bloc  et 
ne  comprend  que  les  objets  d6tailles  a  Tacte. — B]6langer,  J. — Bury 
vs.  Oagnony  M,  L.  R,  6  S.  C,  p.  275. 

4.  Appellants  advanced  monies  to  M,  a  manufacturer  of  bark 
extract,  for  the  purchase  of  bark  for  them  from  time  to  time.  M. 
also  agreed  to  buy  from  Appellants  the  full  supply  of  bark  required 
for  his  factory,  not  less  than  600  cords  per  month,  at  $1  per  cord 
advance  on  cost  price.  M.  bought  the  bark  in  his  own  name,  and  it 
was  piled  on  his  land,  where  a  certain  quantity,  in  question  in  this 
suit,  was  measured  and  specially  identified  by  Appellants.  M.  having 
afterwards  become  insolvent,  Appellants  claimed  that  they  were 
entitled  to  the  bark  so  measured  and  identified,  and  seized  it  in  the 
possession  of  M.'s  curator.  Hdd  : — That  although  M.,  acting  as  agent 
for  Appellants,  purchased  the  bark  in  his  own  name,  and  it  remained 
in  his  possession,  yet  the  whole  transeu^tion  being  in  good  faith,  and 
there  being  no  suspicion  of  M.*s  insolvency  at  the  time  of  the  trans- 
actions in  question.  Appellants  right  of  property  in  the  bark  so 
measured  and  identified  was  perfect  without  delivery,  and  Appellants 
were  entitled  to  revendicate  the  same  from  the  curator.  Appellants 
also  purchased  at  one  time  a  particular  lot  of  bark  from  M.  paying 
full  value  therefor.  This  bark  remained  in  M.  s  possession  at  the 
time  of  his  assigment.  Held  : — That  M's.  curator  was  not  entitled 
to  retain,  on  behalf  of  the  estate,  property  acquired  by  Appellants 
from  M.  before,  but  not  delivered  to  them  at  the  time  of  the  assignment. 
Appellants  entered  into  a  further  agreement  with  M.,  that  he  should 
manufacture  extreu^t  from  their  bark  piled  on  M's.  premises.  M. 
proceeded  to  do  so,  but  used  indiscriminately  bark  belonging  to 
Appellant's  and  other  parties.  Held  : — That  it  being  impossible  to 
identify  the  extract  manufactured  from  Appellants*  bark,  they  were 
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not  entitled  to  revendicate  any  portion  of  the  extract  from   the 
curator. — Q.  B. — Church  &  Bemier,  R.  J.  Q.,  1  B.  R,  p.  257. 

5.  The  Plaintiffs'  traveller  obtained  an  order  for  certain  goods 
from  Defendant's  employee,  subject  to  the  approval  of  Defendant, 
who  was  then  absent.  On  Defendant  s  return,  he  immediately  wrote 
to  the  Plaintiffs  saying  that  the  goods  which  had  been  selected 
by  his  employee  might  be  sent  on  at  once,  and  he  added,  "  hoping 
you  will  give  me  good  terms,  as  my  tailor  (Defendant's  em- 
ployee) has  made  no  engagement  regarding  terms."  Subsequently, 
after  the  goods  had  been  cut  off  from  larger  pieces  and  forwarded 
by  rail,  he  refused  to  receive  them  unless  he  got  six  months 
credit,  which  Plaintiffs  refused  to  grant.  Six  days  later,  the  goods 
were  destroyed  by  fire  in  the  freight  sheds  of  the  railway  com- 
pany by  which  they  had  been  shipped  to  Defendant.  Held  :  — 
The  letter  written  by  Defendant  on  his  return  was  a  confirmation  of 
the  order  given  by  his  employee  and,  the  contract  being  then  com- 
plete, the  goods  became  his  property  when  delivered  to  the  railway 
company,  and  were  at  his  risk  at  the  time  they  were  destroyed  by 
fire— C.  K— Fisher  vs  MoMa,  R.  J.  Q.,  3  C.  S.,  p.  449. 

6.  Beliveau  vendit  au  d6fendeur  Michaud  50,000  briques  k 
prendre  sur  une  plus  grande  quantity,  pres  de  la  gare  du  chemin  de 
fer ;  il  f ut  convenu  d  apr^  le  d^fendeur,  qu'il  irait  prendre  la  brique  i. 
son  besoin,  et  en  tiendrait  compte.  Beliveau  fait  ensuite  cession  de 
biens.  Jugi  : — Que  cette  convention  n* a  point  pour  effet  de  rendre 
le  d^fendeur  proprietaire  de  la  brique  vendue  sans  comptage  ;  que  la 
vente  n'est  parfaite,  quant  aux  tiers  et  nomm^ment  quant  aux  cr6an- 
ciers  du  vendeur,  represent6s  par  le  curateur  k  la  cession  de  biens  ; 
que  lorsque  les  choses  sont  devenues  certaines  et  d6terminees  par  le 
comptage  ;  que  le  defendeur,  ayant  pris  possession  de  la  briquo  apres 
la  cession  de  biens,  est  tenu  de  la  remettre  ou  d'en  payer  la  valeur  au 
curateur.  Que  la  compensation  est  inadmissible,  la  valeur  de  la  bri- 
que doit  Stre  distribute  au  marc  la  livre  entre  tons  les  creanciers. 
C.  R. — Archantbault  vs.  Michaud,  1  R.  de  J.,  p.  323. 

14T9.  1.  Une  vente  do  machineries,  faite  k  la  condition  qu'elles 
seront  poshes  par  le  vendeur  et  mises  en  bon  ^tat  de  f onctionnement  a 
la  satisfaction  de  I'acheteur,  est  de  la  nature  d'une  vente  a  Tessai,  et 
reste  suspendue  jusqu'^  I'^v^nement  de  la  condition,  et  si,  apres  essai , 
I'axsheteur  se  declare  non-satisfait  et  refuse  de  les  accepter,  la  vente 
n'est  pas  parfaite  et  ne  transf ^re  pas  la  propri^t^  des  machines  k  I'ache- 
teur.— RoUTHiER,  J. — Ness  vs.  Gowav,  R.  J.  Q.,  5  C.  S.,  p.  423. 
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14T6,  1.  The  Appellant,  on  the  28th  July,  by  a  writing,  offered 
certain  property  to  the  Respondent  for  S50,000,  $8,000  of  which  was 
to  be  paid  in  cash  on  passing  deed  : — "  this  offer  shall  remain  open  to 
"  the  10th  August  next."  The  Respondent  sent  a  letter  to  the 
Appellant,  on  the  10th  August,  stating  that  he  accepted,  but  did  not 
make  any  tender  or  put  the  Appellant  en  deTneure  to  pass  a  deed. 
Held,  that  it  was  the  duty  of  the  Respondent  to  put  the  Appellant 
en  deTneure  to  pass  a  deed,  on  or  before  the  10th  August,  and  to  ten- 
der the  $8,000  and,  this  not  having  been  done,  the  offer  or  promise  of 
sale  became  ineffective  by  lapse  of  time. — Q.  B. — Munro  dt  Dufre8r(e> 
M.  L.  R.,  4  Q.  B.,  p.  176. 

2.  Qu'une  carte  postale,  adress6e  k  un  commer<;ant,  annon^ant 
qu'on  a  une  certaine  quantity  de  marchandises  k  vendre,  k  un  prix  d^si- 
gne.  est  une  offre  de  vendre,  qui,  si  elle  est  acceptee  de  suite,  rend  le 
contrat  de  vente  parfait. — Mathieu,  J. — FaUer  vs.  Moreau,  M.  L.  R., 

5  S.  C,  p.  121. 

3.  A  location  ticket,  issued  by  the  Crown  Lands  agent,  acting  for 
and  on  behalf  of  the  Province  of  Quebec,  is,  in  effect,  a  promise  of 
sale  of  the  lands  to  which  it  applies,  subject  to  the  fulfilment,  on  the 
part  of  the  locatee,  of  the  conditions  on  which  it  is  granted,  and  gives 
the  locatee  absolute  possession  of  such  lands  and  all  the  rights  of 
action  against  trespassers  which  he  might  exercise  if  he  held  such 
lands  under  a  patent  from  the  Crown. — Privy  Council. — Gilmour 

6  Mauriot,  12  L  N.,  p.  322.— Q.  B.— M.  L.  R.,  3  Q.  B.,  p.  449. 

4.  Several  persons  having  claims  against  a  railway  company 
executed  an  agreement  to  deliver  to  one  G.  the  debentures  of  the 
company  held  by  them,  on  payment"of  the  respective  amounts  shown 
opposite  their  respective  names.  It  was  proved  that  this  a^eement 
was  executed  at  Q.'s  request,  but  it  was  not  accepted  or  acted  upon 
by  G.  until  after  the  insolvency  and  death  of  P.,  one  of  the  sign- 
atoriea  Held:  That  this  document  was  not  to  be  regarded  as  an 
unilateral  agreement,  binding  the  signatories  for  an  indefinite  time  to 
sell  their  debts  to  G.  at  a  certain  price,  but  rather  as  an  arrangement 
for  the  purpose  of  defining  their  respective  claims,  against  the  Com- 
pany, and  it  was  not  competent  for  G.  to  treat  the  document  as  an 
agreement  for  sale  of  which  he  might  avail  himself  whenever  he 
chose.— Privy  Council. — Senecal  &  Paiizi,  12  L.  N.,  p.  330 ;  14  App. 
Gas.,  p.  637— Q.  B.— M.  L.  R,  5  Q.  B.,  p.  461. 
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5.  Que  celui  qui  pretend  avoir  achet6  ud  immeuble  pour  un  prix 
d^termin^,  payable  dans  un  d^lai  iix6,  et  qui  demande  que  le  vendeur 
soit  tenu  de  lui  passer  un  titre,  doit  6tablir  qu'il  a  offert  le  prix  dans 
le  d^lai  determine  et  a  mis,  dans  le  mSme  d^lai,  le  vendeur  en  demeure 
de  lui  passer  titre  et  consigner  ses  offres  avec  sa  demande. — Q.  B. — 
FosUr  &  Fraaer,  19  R.  L.,  p.  392 ;  M.  L.  R,  6  Q.  B.,  p.  405.— Taff 
J.— M.  L.  R.,  4  S.  a,  p.  436. 

6.  Que  la  promesse  de  vente  sans  tradition,  n'autorise  pas  celui  k 
qui  elle  est  faite  k  revendiquer  I'immeuble,  qu*on  a  promis  lui  vendre, 
entre  les  mains  d'un  tiers,  qui  Taurait  achet^  de  celui  qui  a  fait  la 
promesse  de  vente,  mais  que  la  violation  de  cette  promesse  se  r&oud 
en  dommages-int6rets.. — Mathieu,  J. — Demera  vs  Cliav/ret,  R.  J.  Q.,  1 
C.  S.,  p.  303. 

7.  En  vertu  de  Tarticle  1065  du  code  civil,  la  condition  r6solutoire 
tacite  est  toujours  sous-entendue  dans  les  contrats  pour  le  caa  oil  Tune 
ou  Tautre  des  parties  ne  satisfait  pas  k  ses  obligations,  et,  k  cet  ^gard, 
Tarticle  1184  du  code  Napoleon  a  6t^  suivi  dans  notre  legislation, 
quoiqu*ins6re  dans  une  autre  partie  du  code.  L'aiiiicle  1536  du  code 
civil,  qui  6nonce  un  principe  different,  dans  le  cas  de  vente  d'immeuble, 
n  est  qu'une  exception  k  cette  regie.  La  simple  promesse  de  vente  est 
k  cet  ^gard  assujettie  aux  dispositions  de  Tarticle  1065,  et  non  k  celle 
de  Tarticle  1536. — Taschereau.  J. — Valiquette  vs  Archambaidt,  R.  J. 
Q.,  7  0.  S.,  p.  51. 

14TS.  1.  See  cases,  noted  at  C.  C.  1472,  both  in  the  original 
work  and  in  this  Supplement. 

2.  La  promesse  de  vente,  avec  tradition,  qui  est  faite  sous  condi- 
tion r^solutoire  pour  d^faut  de  Taccomplissement  des  obligations  de 
Tacheteur,  n'^quivaut  pas  k  la  vente.  L'^v^nement  de  la  condition 
i.  6.,  le  d^faut  de  Tacheteur,  op^re  la  resolution  du  contrat  de  plein 
droit,  sans  Tintervention  de  la  justice,  qui  n'est  n6cessaire  que  lorsque 
la  stipulation  n'est  qu'un  pacte  commissoire. — C.  R. — Price  vs.  T^ssier, 
15Q.  L  R.,p.  216. 

3.  When  there  has  been  a  sale,  or  a  promise  of  sale,  of  an  immove- 
able, accompanied  by  possession,  at  a  price  to  be  subsequently  deter- 
mined by  the  pai*ties  and  afterwards  fixed  by  a  memo,  of  the  vendor's 
manager,  the  vendor  is  not  entitled  to  bring  a  petitory  action  to 
recover  the  property,  his   recourse  being  an  action  to  compel  the 


^ 


GonsolidcUed  Supplement  No.  1. — Art.  USS.  381 

purchaser  to  take  a  deed.  A  promise  of  sale  may  be  proved  by  verbal 
evidence,  when  there  is  a  coffirnemcettient  de  preuve  par  icrit — Q.  B, 
Montreal  Loan  &  Mortgage  Co,  &  Leclavr,  M.  L.  R.,  6  Q.  B.,  p.  374. 

4.  An  opposition  to  withdraw  moveables  froma  judicial  sale  will  be 
dismissed,  where  it  appears  that  the  articles  claimed  by  the  opposition 
were  purchased  at  a  judicial  sale  by  Opposant  for  Defendant,  and  that 
the  Defendant,  by  the  terms  of  the  agreement  entered  into  between 
him  and  Opposant,  had  the  right  to  sell  the  effects  and  replace  them 
by  others,  and  that  they  were  delivered  to  him  and  passed  into  his 
possession. — Tait,  J.  —Davidson  vs.  Thivierge,  R.  J.  Q.,  5  C.  S.,  p.  35. 

5.  Article  1478  C.  C.  which  says  that  "A  promise  of  sale,  with 
"  tradition  and  actual  possession  is  equivalent  to  sale,"  applies  only  to 
an  unconditional  promise  of  sale.  A  person  who  obtains  a  conditional 
promise  of  sale  of  real  property,  followed  by  possession,  and  the  con- 
ditions of  such  promise  of  sale  have  not  been  complied  with  before  the 
expiration  of  the  time  fixed  by  the  contract,  ceases  to  have  any 
right  in  the  property,  and  having  no  right  himself,  is  unable  to 
give  the  lessee  any  right  therein  which  could  entitled  him  to  an 
injunction,  as  against  the  pjrson  who  gave  the  promise  of  sale,  to 
enjoin  interference  with  his  alleged  rights  as  lessee.  Further, 
where,  as  in  the  present  case,  the  person  who  obtained  the  pro- 
mise of  sale  became  insolvent,  and  the  promise  was  rescinded,  with 
the  approval  of  the  Court,  by  the  curator  and  inspectors  of  the 
estate,  after  ineffectually  endeavoring  to  dispose  of  the  insolvent's 
right  in  the  same,  it  ceased  to  have  any  effect.  A  person  who  holds 
real  property  under  a  promise  of  sale  cannot  validly  lease  the  same 
until  his  title  has  been  registered  and  the  tax  under  55  &  56  Vict., 
chap.  17,  on  transfers  of  real  estate,  has  been  paid. — Archibald,  J. 
— DesauUela  vs.  ParJcer,  R.  J.  Q..  6  C.  S.,  p.  419. 

1483.  1.  Qu'une  cession  de  certains  biens,  faite  par  le  mari  a 
un  tiers  et,  par  ce  tiers,  k  la  femme,  pendant  le  mariage,  ayant  pour 
etfet  de  faire  passer  k  la  femme  les  biens  du  mari,  est  contraire  k 
lordre  public  est  frapp6  d'une  nullit6  absolue,  en  vertu  des  articles 
1260,  1265  et  1483  du  Code  Civil,  non  seulement  k  regard  de  tous  les 
int^ress^s,  y  compris  les  cr6anciers  postirieurs  (C.  C.  1039),  mais  k 
regard  des  parties  elles-mSmes  et  que  la  femme  n'acquiert  pas,  par  ces 
actes,  aucun  droit  de  propri6t6  sur  les  biens  y  mentionn6s,  qui  ne 
cessent  pas  d'appartenir  au  mari. — Q.  B. — Fonderie  de  PUssisville  d: 
Dubord,  17  R.  L.,  p.  499. 
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2.  See  case  of  Jodoi/a  &  Hochdaga  Bank,  noted  in  this  Supple- 
ment at  article  1301,  decision  number  16. 

14S4.  1.  Per  Taschereau  J. —  Quaere.  Were  not  the  transfers 
made  by  the  institutes  K  D.,  F.  D.  and  C.  D.  to  the  Plaintiff,  while  he 
was  curator  to  the  substitution,  null  and  void  under  aHicle  1484  C.  C- 

—  Supreme  Court.  — Dorion  &  Dorion,  20  S.  C.  R,  p.  431. — (This 
case  is  reported  in  full  in  this  Supplement  at  article  1713,  decision 
number  2). 

Z  Juge:  (Par  la  Cour  Supirieure  et  la  Cour  d'AppeL)  Que  la 
nullity  de  Tachat  par  un  administrateur  des  biens  dont  il  a  Tadmi- 
nistration,  decr6t6  par  Tarticle  1484  du  Code  Civil,  n'^tant  que  rela- 
tive, ne  pent  Stre  prononc6e  sans  des  conclusions  sp^ciales  k  cet  effet. 

—  Q.  B.  —  Santerre  &  Ouertin,  R  J.  Q.,  3  B.  R,  p.  345 

3.  Where  by  a  will  a  substitution  is  created  of  certain  bank 
shares,  and  the  power,  was  given  to  two  of  the  three  executors  to  sell  the 
^substituted  property  and,  in  the  exercise  of  this  power,  the  shares  were 
sold  proportionately  among  the  grev^,  the  fact  that  two  of  the 
executors  sold  a  portion  of  the  shares  to  one  of  themselves  is  not  illegal. 
Q.  B. — St&wart  i  Molson,  R  J.  Q.,  4  B.  R.,  p.  53. — Confirmed  in  Privy 
Council.,  18  L.  N.,  p.  164. 

1485.  1.  Qu'une  convention  en  vertu  de  laquelle  un  avocat 
acheterait  une  cr6ance  litigieuse,  s'engageant  de  n'exiger  que  six 
piastres  de  frais  si  la  cause  ^tait  perdue  et  qu'il  aurait  la  totality  du 
jugement  s'il  reussissait,  est  ill6gale  et  nuUe.  Qu'une  telle  conven- 
tion constitue  une  offense  sous  la  loi  criminelle  et  qu'une  action  ne 
pent  6tre  basee  sur  une  telle  convention. — Q.  B. — Leblanc  &  Beau- 
parlant,  33  L.  C.  J.,  p.  243 ;  18  R  L.,  p.  20. 

2.  Qu*une  action  inteftt6e  par  un  avocat  pour  le  recouvrement 
d'un  billet  promissoire,  qu'il  a  achet6  apr^  T^ch^ance,  sstcHant  qu'il  ne 
pourra  en  recouvrer  le  montant  sans  une  poursuite,  sera  d4bout6e,  vu 
que  le  transport  de  ce  billet  est  fait  en  contravention  k  Tarticle  1485 
C.  C— Q.  B  —Bergevin  &  Maason,  19  R  L.,  p.  433  ;  M.  L.  R.,  6  Q.  B., 
p.  104. 

3.  Qu'un  billet  promissoire,  consenti  par  un  d^biteur  pour  induire 
son  cr^ancier  k  signer  un  acte  de  composition,  est  nul,  et  que  le  trans- 
port de  tel  billet  k  un  huissier  de  cette  Cour  est  nul,  comme  consti- 


Consolidated  SuppUm^TU  No.  l.—Arts,  1486-1487.  383 

tnant  une  vente  de  droits  litigieux.  —  Wurtele,  J. — Oervaia  vs,  Dvh6 
20  R.  L..  p.  211 ;  M.  L.  R,  6  S.  C,  p.  91. 

4.  M.  purchased  all  the  rights  of  the  Crown  in  a  certain  succes- 
sion and  P.  subsequently  fyled  a  tierce-^ypposition  to  a  judgment  in  a 
suit  brought  by  the  Attomey-Qeneral  affecting  the  land  comprised  in 
the  succession.  M.  intervened,  contesting  the  tierce-opposition. — 
Held^  that  M.  had  no  locus  standi  to  intervene,  the  sale  to  him  of  the 
Crown's  rights  being  void,  because  it  was  a  sale  of  litigious  rights 
—Supreme  Court. — Price  &  Merder,  18  S.  C.  JR.,  p.  303. 

5.  A  right,  though  non-litigious  in  itself,  may,  if  purchased  with 
a  view  to  obtain  a  standing  for  a  contestation,  become  a  litigious 
right  which  an  advocate  may  not  purchase. — Andrews,  J. —  In  re 
Quay,  R  J.  Q.,  7  C.  S.,  p.  25. 

1486.  1.  Que  dans  une  donation  une  clause  d'insaisissabilit^  est 
distincte  de  celle  d'inaliSnabilite  et  qu'une  pension  alimentaire  insai- 
sissable  est  cessible. — Tellier,  J. — PersiUierdit  Lachapelle  vs.  Brunei, 
M.  L.  R,  4  S.  C,  p.  455  ;  19  R  L.,  p.  523. 

2.  The  law  recognizes  and  protects  the  creation  of  motive  powers 
by  the  artificial  stoppage  and  temporary  accumulation  of  the  water  of 
a  floating  stream,  and  the  power  thus  generated  is  a  commercial 
commodity,  capable  of  being  measured  with  accuracy,  and  bought  and 
sold  with  freedom.  The  vendor  of  such  power,  with  warranty  against 
all  troubles  and  hindrances  whatsoever,  and  with  stipulation  to 
maintain  the  dam  by  which  the  amount  of  power  sold  would  be  made 
effective,  can  only  be  relieved  from  the  fulfilment  of  his  obligation 
by  force  majeure.  The  fact  that  its  fulfilment  diminishes  or  extin- 
guishes a  supply  of  power  upon  which  he  had  depended  for  his  own 
use,  or  which,  by  a  subsequent  title,  he  had  sold  to  another  party,  is 
no  excuse  for  non -performance  of  the  contract. — Q.  B. — Bannerman 
dt  Hamelin,  R  J.  Q.,  2  B.  R,  p.  535. 

14ST  1. — The  Appellant  f  Plaintiff  J  sought  to  recover  machinery 
transferred  to  one  Joseph  Keiffer,  by  deed  of  sale  before  notary,  on 
the  ground  that  the  deed  was  simulated  and  that  the  Appellant  was 
the  real  owner  of  the  machinery,  Joseph  Keiffer  being  merely  his 
prSte^nom.  One  White  intervened  and  alleged  a  purchase  of  the 
machinery  by  him  from  Keiffer.  Held,  f  affirming  the  judgment  of 
Torrance  J.,  M.  L.  R,  1  S.  C,  p.  284>  that  the  sale  to  Keiffer  could  not 
be  set  aside  by  any  evidence  less  strong  than  the  deed  of  sale  and 
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that  even  the  admission  by  Keiffer  that  the  sale  was  simulated  (if 
such  admission  existed,  which  was  not  the  case)  could  not  affect  the 
rights  of  the  purchaser  in  good  faith  from  Keiffer, —  Q.  B. —  White- 
head  dk  Keiffer,  M.  L.  R.,  4  Q.  B.,  p.  236. 

2.  Que  des  effets  mobiliers,  qui  ont  ^t^  vendus  k  terme,  avec  la 
convention  qu'ils  ne  deviendront  la  propri^t^  de  I'acheteur  que  lors^ 
qu'il  en  aura  pay^  int^gralement  le  prix,  peuvent  6tre  revendiqu<^s, 
contre  un  socond  acheteur  de  bonne  foi,  qui  en  aurait  pay6  le  prix, 
cette  seconde  vente  etant  nulle  comme  ^tant  une  vente  de  la  chose 
d'autrui. — C.  R. —  Canadian  Subscription  Co.  vs.  Donnelly,  19  R.  L., 
p.  578  ;  34  L.  C.  J.,  p.  191  ;  M.  L  R.,  6  S.  C,  p.  348. 

3.  Que  r^change  est  nul  lorsque  Tune  des  parties  n  est  pas  pro- 
pri6taire  de  la  chose  qu'il  s'est  engag6  k  donner  en  ^change.  Que 
n^anmoins  lorsque  le  demandeur,  qui  r^vendique  la  chose  et  reclame 
des  dommaofes  pour  non  livraison,  ignorait  que  cette  chose  ne  f ut  pas 

.la  propriety  du  d6fendeur,  et  que  sa  demande  de  revendication  doit, 
pour  raison  de  ce  fait  etre  renvoy^e,  le  d^fendeur  sera  condamne  a 
payer  au  demandeur  des  dommages  et  en  outre  tons  les  frais  de 
Taction. —  Mathieu,  J. —  Cadieux  vs.  Rawlinson,  R.  J.  Q.,  2  C.  S.,  p. 
296. 

4.  La  corporation  du  comt6  de  Compton,  k  la  demande  de  la 
corporation  du  canton  de  Clifton,  avait  fait  vend  re.  le  4  mars  1885, 
un  immeuble  pour  des  taxes  municipales  dues  par  un  nomm6  Davis 
et  cette  vente  avait  et6  confirmee,  faute  de  rachat  dans  les  deux  ans, 
par  un  titre  d^finitif  en  date  du  15  juin  1888.  Davis,  cependant,  plus 
de  quinze  mois  avant  la  vente  du  4  mars  1885,  avait  vendu  Timmeu- 
ble  en  question,  par  acte  di^ment  enr6gistr6,  k  un  nomm^  Pierce,  et 
lors  de  la  vente  municipale,  Davis  n'etait  plus  proprietaire  ni  en 
possession  de  I'immeuble.  Davis,  apr^s  sa  vente  k  Pierce,  avait 
continue  k  demeurer  dans  la  municipalite,  et  il  avait  en  sa  possession 
des  meubles  suffisants  pour  defrayer  le  montant  des  taxes.  Pierce  et 
ceux  dont  il  6tait  I'auteur,  n  avait  jamais  6te  mis  en  demeure  de  payer 
ces  taxes,  et  aucun  mandat  de  saisie  n  avait  ete  6mis  contre  le  tiers 
acqu^reur,  ni  contre  Davis.  Jug6  : — Que  dans  les  circonstances  et 
suivant  le  principe  consacre  par  larticle  1487  du  code  civil, concernant 
la  vente  de  la  chose  d'autrui,  la  vente  municipale  du  4  mars  1885 
^tait  nulle,  et  que  Ton  ne  pouvait  invoquer  la  prescription  de  Tarticle 
1015  du  code  municipal  pour  couvrir  cette  nullity. — Q.  B. — Lovell  & 
Leavitt,  R.  J.  Q.,  2  B.  R.,  p.  324. 
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5.  The  sale  and  transfer  of  instruments  of  no  intrinsic  value,  but 
evidence  of  value,  as  notes,  bills  of  exchange,  bank-bills,  bills  of 
lading,  warehouse  receipts,  bonds  and  debentures,  is  not  subject  to 
Arts.  1487,  1488,  1489  and  1490  C.  C.  Such  instruments,  when 
payable  to  bearer,  require  no  other  evidence  of  proprietorship  than 
simple  possession,  against  which  the  only  practically  effective  plea  is 
b€ui  faith  in  the  holder,  and  the  burden  of  proof  is  on  the  party  who 
sets  it  up.  In  the  absence  of  such  allegation  and  proof,  the  owners 
of  debentures  pledged,  without  authority,  by  their  agent,  as  security 
for  a  loan  to  himself  by  a  broker,  cannot  revendicate  them  in  the 
hands  of  the  latter.  The  fact  that,  when  they  were  pledged,  the 
debentures  had  matured  and  were  past-due,  is  immaterial  and  does 
not  affect  the  right  of  ownership  of  those  who,  as  the  parties  in  this 
case,  are  not  liable,  either  as  makers  or  endorsers,  for  the  payment 
thereof. — Q.  B. —  Macnider  &  Young,  R.  J.  Q.,  3  B.  R.,  p.  639. — 
Andrews,  J. — R.  J.  Q.,  4  C.  S.,  p.  209. 

6.  See  also  case  of  FUiatrault  &  Goldie,  noted  in  this  Supplement 
at  article  1472,  decision  number  14. 

14SS.  Que  la  remise  au  propri^taire  de  Tobjet  donn6  en  gage, 
6teint  le  droit  de  gage. — Q.  B. — Molaon's  Bank  &  Rochette,  17  R.  L.* 
p.  139.— Casault,  J.— 14  Q.  L.  R.,  p.  261. 

1489.  Qu'une  personne  qui  acquiert,  k  un  encan  public,  uiie 
voiture,  qui  n'est  pas  la  propri^t6  de  celui  qui  fait  tel  encan,  en  devient 
propri^taire  comme  Tayant  acquise  bona  fide,  bien  que  le  demandeur 
ait  retenu  son  droit  de  propria t6  jusqu'au  paiement  de  ses  billets. — 
Plamondon,  J. — Thurber  vs.  Bartel,  1  R.  de  J.,  p.  56. 

1492.  1.  Qu'un  architecte,  qui  s'est  oblig6  k  faire  les  plans  d*une 
b&tisse  dans  un  certain  d^lai  et  ne  livre  pas  ces  plans  dans  le  d61ai 
fixe,  ne  pent  recouvrer  le  prix  de  ces  plans,  s'il  ne  les  offre  pas  mdme 
avec  son  action. — Q.  B. — Resther  &  Frhres  dee  Ecolea  GhritienneSy  19 
R.  L.,  p.  252  ;  34  L.  C.  J.,  p.  89. 

2.  Que  le  vendeur  d'un  immeuble,  qui  veut  contraindre  Tacqu^- 
reur  k  passer  titre,  doit,  dans  le  d^lai  fix6  par  la  convention  pour  ter- 
miner la  vente,  offrir  un  titre  parfait  k  la  propri6t^  vendue. — 
LoRANGER,  J. — Oreene  V8.  Mappin,  20  R.  L ,  p.  213. 

3.  Les  marchandises  vendues,  pendant  qu*elles  sont  en  entrepdt 

de  douane,  restent,  tant  qu'elles  n'ont  pas  6t6  transferees  suivant  les 
25 
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f  ormeB  q>^ciale8  exig^  par  les  lois  de  donane,  en  la  possessioa  da 
veodear  et  lear  mise  en  gage  pour  avances  k  Taeheteur,  par  TendooM- 
ment  que  fait  celui-ci  des  re9us  du  garde^magasin,  propri^taire  dii 
I'entrepdt  priv6  de  douane,  oh  elles  scmt  d^pos^,  n'est  effeciif  quV 
prte  ce  transfert^  on  leur  acquit  en  douane  par  le  vendeor. — CAS^UliT, 
J,—M4iNider  vs.  BewuMeu,  16  Q.  L.  R,  p.  295. 

4.  Que  Tentrepreneur  d'un  chemin  de  fer  ne  peut  exiger  d'etre 
payi  de  ses  travaux  avant  d'avoir  ex^cat^  lui-mifime  aes  obligations, 
<^nf orm^ment  k  son  contrat,  et  que,  s'jil  neglige  d'ex^uter  ses  obliga- 
tions dans  le  temps  fix6  par  son  oontrat,  la  Compagnie  peut  faire 
entxeprendre  le  chemin  par  un  autre,  sans  encourir  aucune  responsa- 
bilit^  vis-k-vis  du  premier  entrepreneur.  Que,  lorsqu'il  est  convenu 
qu*ane  compagnie  de  chemin  de  fer  6mettra  des  debentures  et  les 
diposera  entre  les  meuns  d'un  d^positaire,  nommi  par  rentrepreneur 
pour  la  garantie  de  ce  dernier,  il  ne  pourra  se  nommer  lui-meme  le 
d6positaire. — Q.  B. — Stanton  <fc  Canada  Atlantic  Ry.  Co.,  21  RK, 
p.  168. 

5.  K.  in  St.  Louis,  Mo.,  on  the  22nd  March  sold  one  thousand 
barrels  of  flour  to  M.,  in  Montreal,  "  shipment,  15th,"  meaning  15th. 
April.  The  flour  was  shipped  March  30th,  and  M.  objected  to  this 
shipment  as  premature.  The  flour  was  held  in  Montreal  and  tendered 
again  to  M.  on  April  18.  Hdd  :  That  this  was  a  good  tender  under 
the  contract  The  proper  construction  of  contract  was  not  that  the 
flour  must  be  shipped  on  the  15th.  April,  and  on  no  other  day,  but 
that  the  date  of  shipment  was  mentioned  to  fix  approximately  the 
time  for  delivery. — Q.  B. — Magor  &  Kehlor,  R  J.  Q.,  1  B.  R,  p.  23. — 
Davidson,  J.— M.  L.  R,  7  S.  C,  p.  387  ;  35  L.  C.  J.,  p.  25. 

6.  Dans  le  cas  de  vente  de  meubles  par  un  mSme  vendeur  k  deux 
ptsrsonnes  difft&rentes,  Tacheteur  qui  est  en  possession  actuelle  et  de 
bonne  foi  doit  dtre  pr^f6r6e,  mdme  si  son  titre  d'aoquisition  est  post^- 
rieur  k  celui  de  I'autre  acheteur,  et  lors  mSme  que  ce  dernier  aurait 
eu  tradition. — Routhier,  J. — Drouin  v&  Lefrangoia,  R  J.  Q.,  2  C.  S., 
p.  128. 

1498.  The  Plaintiflb'  traveller  obtained  an  order  for  certain 
goods  from  Defendant's  employee,  subject  to  the  approval  of  Defendant^ 
who  was  then  absent.  On  Defendant's  return,  he  immediately  wrote  to 
Plaintifis,  saying  that  the  goods  which  had  been  selected  by  his 
employee  might  be  sent  on  at  once,  and  he  added,  "  hoping  you  will 
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''  gjive  me  good  terms,  as  my  tailor  (Defendant's  employee)  has  made 
^  no  arrangement  regarding  terms."  Subsequently,  after  the  goods  had 
been  cut  ofFfrom  larger  pieces  and  forwarded  by  rail,  he  refused  to 
receive  them  unless  he  got  six  months'  credit,  which  Plaintiffs  declined 
to  grant.  Six  days  later,  the  goods  were  destroyed  by  fire  in  the 
freight  sheds  of  the  railway  company  by  which  they  had  been  shipped 
to  Defendant  Held : — ^The  letter  written  by  Defendant  on  his  return 
was  a  confirmation  of  the  order  given  by  his  employee,  and  the  oontraot 
being  then  complete,  the  goods  became  his  property  when  delivered 
to  the  railway  company,  and  were  at  his  risk  at  the  time  they  were 
destroyed  by  fire. — C.  R. — Fisher  vs.  Matts,  R.  J.  Q.,  3  C.  S.,  p.  449. 

1496.  Que  sous  Tartide  1496  du  Code  Civil  le  vendeur  n'estpas 
tenu  de  livrer  la  chose  vendue  si  Tacheteur  ne  lui  paye  pas  le  priz  et 
que  tant  que  ce  dernier  n'a  pas  offert  le  prix  et  mis  Tacheteur  en 
demeure  de  d^livrer  la  chose  vendue,  il  ne  pent  demander  la  resolution 
de  la  vente. — Mathieu,  J. — Desive  vs.  Fradette,  17  R.  L.,  p.  438 ;  M.  L. 
R.,  5  S.  C,  p.  48. 

1497.  1.  Qu'un  vendeur,  qui  a  accord^  un  d^lai  pour  payer,  ne 
pent  pas  refuser  de  livrer  la  marchandise  vendue,  k  moins  que  Tache- 
teur  ne  soit  devenu  insolvable. — Tellier,  J. — CoUette  vs.  Lewis,  M.  L. 
R.,  5  S.  C,  p.  107. 

2.  Le  vendeur  de  marchandises  en  entrepdt  de  douane  n'est  pas 
tenu  de  les  livrer,  quand,  depuis  la  vente,  I'acheteur  est  devenu  insol- 
vable,— Casault,  J. — McNider  vs.  Beavlieu,  16  Q.  L.  R,  p.  295. 

3.  Where,  as  in  the  present  case,  the  person  who  obtained  the 
promise  of  sale  became  insolvent,  and  the  promise  was  rescinded  with 
the  approval  of  the  Court,  by  the  curator  and  inspectors  of  the  estate, 
after  ineffectually  endeavoring  to  dispose  of  the  insolvent's  right  in 
the  same,  it  ceased  to  have  any  effect. —  Archibald,  J. — Desauiels  vs. 
Parker,  R.  J.  Q.,  6  C.  S.,  p.  419. 

1499.  1.  Qu'un  curateur  k  une  cession  de  biens,  qui  vend,  sans 
r^erve,  les  dettes  de  livres  du  commer9ant  qui  a  fait  la  cession  et  qui 
sur  paiement  du  prix  de  vente,  remet  k  Tacheteur  les  livres  memes,  ne 
pourra  ensuite  les  revendiquer,  s'il  ne  prouve  que  les  cr^anciers  du 
c^dant  ont  un  int^rSt  k  obtenir  la  possession  de  ces  livres. — Mathieu, 
J. — Kent  vs.  Granger,  17  R.  L.,  p.  63  ;  M.  L.  R,  5  S.  C,  p.  40. 

2.  When  the  lessee  leased  buildings  in  course  of  construction  and 
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on  taking  possession  of  the  same,  also  occupied  and  used,  without 
objection  on  the  part  of  the  lessor,  during  nearly  four  yeaxs,  a  small 
shed  in  rear  of  the  leased  premises,  the  shed,  though  not  mentioned 
in  the  lease,  nor  shown  on  the  architect's  plan  of  the  buildings,  must 
be  considered  as  an  accessory  of  the  premises  leased  and  the  lessor, 
by  acquiescing  in  the  lessee's  occupation  for  so  long  a  period,  without 
claiming  rent,  had  placed  that  construction  upon  the  contract — Q.  B. 
— Myler  &  Styles,  M.  L  R.,  4  Q.  B.,  p.  113. — Loranoer,  J. — 11  L.  N., 
p.  356. 

3.  That  the  words  "building  materials,"  in  a  contract  of  sale  of 
material  to  be  removed  from  a  certain  lot  of  ground,  do  not  include 
fixtures  and  appliances  contained  in  the  building,  for  supplying  heat, 
for  lighting  by  gas,  and  for  the  distribution  of  water. — Wurtele,  J. 
— Lahhi  vs.  Francis,  M.  L.  R.,  7  S.  C,  p.  305. 

4.  An  unreserved  sale  of  an  immoveable  conveys  all  mining  rights 
on  the  same,  subject  to  the  provisions  of  the  Quebec  Mining  Laws, 
and  an  action  will  lie  to  resiliate  such  sale,  or  for  an  indemnity,  by 
the  purchaser,  who  subsequently  discovers  that  a  reserve  of  such 
mining  rights  exists  in  favor  of  his  vendor's  auteurs. — C.  R. — Neil  vs. 
ProvZx,  R.  J.  Q.,  1  C.  S.,  p.  565.   . 

5.  The  Appellant  purchased  from  Respondents,  at  public  auction, 
two  lots  of  land  on  a  certain  street,  and  signed  a  memorandum  of 
sale,  in  which  reference  was  made  to  the  official  plan,  on  which  the 
street  was  marked  as  being  51  feet  wide  at  that  place.  On  the  sur- 
veyor s  plan  prepared  for  the  sale,  the  street  was  also  traced  as  51 
feet  in  width,  but,  by  inadvertence,  on  the  lithographed  copies  distri- 
buted at  the  auction  sale,  the  part  of  the  street  where  the  lots  were 
situated  wa^  represented  as  of  uniform  width  with  the  upper  part  of 
the  street,  which  was  60  feet  wide.  In  the  advertisements  and  at' the 
auctioneer's  announcement  at  the  sale,  the  street  was  also  described 
generally  as  60  feet  wide.  When  the  error  was  discovered  the 
Respondents  (vendors)  offered  to  cancel  the  sale  if  the  Appellant 
(purchaser)  had  been  misled  by  the  error  on  the  lithographed  copies, 
but  the  Appellant  refused  and  brought  an  action  of  damages. — Held  : 
In  an  action  of  damages  by  the  Appellant  (purchaser)  that  he  having 
received  the  full  number  of  square  feet  bargained  for,  having  refused 
to  relinquish  the  bargain,  having  signed  the  memorandum  of  sale  in 
which  reference  was  made  to  the  homologated  plan  showing  a  street 
51  feet  wide,  and  moreover  no  specific  damage  being  proved,  an  action 
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of  damages  could  not  be  maintained. — Q.  B.  —  Inglia  &  PhiUipa, 
M.  L.  R.,  7  Q.  B.,  p.  36.— Davidson,  J.— M.  L.  R,  3  S.  C,  p.  403 ;  33 
L  C.  J.,  p.  82. 

6.  The  sale  of  an  immoveable  includes  that  of  its  accessories,  even 
without  special  mention  thereof.  The  vendor  of  a  house  is  legally 
bound  to  warrant  the  continuance  of  a  water-supply  furnished  by  an 
aqueduct  laid  before  the  sale  and  existing  at  the  time  thereof  under 
an  agreement  between  the  aiUev/r  of  such  vendor  and  a  third  party. 
— Andrews,  J. — DaUavre  v&  DaUaire,  17  Q.  L.  R,  p.  121. 

7.  The  right  to  the  user  of  a  water  power,  conveyed  in  a  deed  of 
sale  of  a  lot  detached  from  the  immoveable  on  which  the  water  power 
exists,  is  not  presumed  to  be  accessor}^  to  the  sale  of  such  lot,  and  no 
privilege  on  it  will  accrue  to  the  seller  for  the  rent  stipulated  in  his 
favour,  as  the  consideration  for  the  user  in  question.  In  default  of  such 
privilege,  no  hypothec  to  secure  payment  of  the  rent  being  stipulated 
in  the  deed  of  sale,  the  creditor  of  the  same  cannot  demand,  under  art. 
1792,  C.  C,  that  the  sale  under  execution  of  the  lot  in  question  be 
made  subject  to  the  rent. — Andrews,  J. — BUodeau  vs.  Richard,  R. 
J.  Q.,  6  C.  S.,  p.  23. 

1500.  1.  Que  Tacheteur  des  effets  de  commerce,  k  qui  on  ne 
livre  qu'une  partie  des  effets  achet^s,  a  le  droit  de  refuser  cette  partie. 
_Q.  B.—Baanger  <k  Vineberg,  20  R.  L.,  p.  139. 

2.  Que  lorsqu'un  heritage  est  d6sign6  dans  un  titre  comme  ayant 
une  6tendue  approximative,  roais  comme  contenu  dans  des  limites 
precises,  on  doit  prendre  I'itendue  qui  se  trouve  dans  ces  limited 
praises  et  parfaitement  d^finies  comme  6tant  T^tendue  de  Theritage. 
— Mathieu,  J. — TitreauU  vs.  Paquette  dit  LavalUe,  21  R.  L.,  p.  62. 

1501.  1.  See  case  of  TdtreavZt  V8,  Paquette  dit  LavalUe,  noted 
in  this  Supplement  at  article  1500,  decision  numberN2. 

2.  Que  Tacheteur  doit  payer  Texc^dant  de  contenance  ou  le 
remettre  au  vendeur. — Routhier,  J. — Oauthier  vs.  Oauthier,  14  L. 
N.,  p.  106. 

1S08.  1.  For  the  Privy  Council  holding  in  decision  number  2 
noted  at  this  article  (Herrick  &  Sixby),  see  decision  number  4  noted 
Ikgainst  article  2193. 

2.  La  demanderesse  avait  achet6  du  difendeur  un  immeuble  d^rit 
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k  I'acte  de  vente  comme  suit :  "  Un  terrain  connu  et  d^sign^  comme 
"  f aisant  partie  ou  6tant  rextr^mit^  sud-est  du  lot  deterre,  No  401,  du 
''  cadastre  officiel  de  la  paroisse  de  la  Longue-Pointe,  contenant 
"  environ  tin  arpent  et  quart  de  largeur  sur  environ  quatre  arpents  et 
"  demi  de  profondeur,  plus  ou  moins,  tenant  par  un  bout  au  c6t6  sud- 
"  est,  au  fleuve  St-Laurent,  k  Tautre  bout,  au  cdt6  nord-ouest,  au 
''  r^sidu  du  susdit  lot,  No  401,  appartenant  maintenant  k  Pierre  Ber- 
<'  nard  ;  du  cdt^  nord-est  au  lot  de  terre  No  402,  dont  le  terrain  ci- 
''  dessus  vendu  a  la  mSme  profondeur  ou  largeur  et  appartenant  k 
"  John  Hopkins,  et  du  c6t6  sud-ouest  k  une  partie  du  lot  No  400> 
"  appartenant  i  Dame  Veuve  Louis  Archambault."  Jugi : — Que  la 
vente  de  Timmeuble  en  question  ^tait  la  vente  d'un  corps  certain 
compris  dans  des  limites  certaines,  d6termin^es  et  connues,  et  sans 
4gard  k  la  contenance,  qui  n'^tait  indiqu^e  que  par  surabondance,  et 
qu'il  n'y  avait  pas  lieu  k  une  action  qv/into  minoria  pour  d^faut  de 
contenance. — ^C.  R — Cumminga  vs.  Laporte,  R.  J.  Q.,  7  C.  S.,  p.  56.  — 
Taschereau,  J. — R.  J.  Q.,  6  C.  S.,  p.  31. 

1507.  1.  Que  le  manufacturier,  k  qui  une  pratique  renvoie  des 
marchandises,  comme  etant  de  mauvaise  quality,  qui  les  refoit  sans 
inrotestation,  est  tenu  de  rembourser  k  cette  pratique  les  f  rais  de  trans- 
port de  ces  marchandises. — Tellier,  J. — Severn  vs.  Damphouase,  20 
R  L.,  p.  134. 

2.  In  a  contract  for  the  purchase  of  deals  from  A.  by  S.  et  al.,  mer- 
chants in  London,  it  was  stipulated  inter  alia,  as  follows : — "Quality 
"  — Seller's  guarantee  quality  to  be  equal  to  the  usual  Etchemin  stock 
"  and  to  be  marked  with  the  Beaver  Brand,"  and  the  mode  of  delivery 
was  f.  o.  b.  vessels  at  Quebec  and  payment  by  drafts,  payable  in  Lon- 
don, 120  days  sight  from  date  of  shipment.  The  deals  were  shipped  at 
Quebec  on  board  vessels  owned  by  P.  &  Bros,  at  the  request  of  P.  &  P. 
intending  purchasers  of  the  deals.  When  the  deals  arrived  in  London 
they  were  inspected  by  S.  et  al.,  and  found  to  be  of  inferior  quality, 
and  S.  et  al.,  after  protesting  A.,  sold  them  at  reduced  rates.  In  an 
action  in  damages  for  breach  of  contract ;  HeLd,  reversing  the  judg- 
ment of  the  court  below,  that  the  delivery  was  to  be  at  Quebec,  sub- 
ject to  an  acceptance  in  London  and  that  the  purchasers  were  entitled 
to  recover  under  the  express  warranty  as  to  quality,  there  being  abund- 
ant evidence  that  the  deals  were  not  of  the  agreed  quality.  Arts. 
1507,  1473, 1073  C.  C.  (The  Chief  Justice  and  Sedgewick  J.  dissent- 
ing> — Supreme  Court. — Stewart  &  Atkinaon,  22  S.  C.  R.,  p.  315. 
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1909.  1.  Decision  number  8,  noted  at  this  article  (Wade  & 
MooTiey)  is  also  reported  in  the  18  B.  L.,p.  381. 

2.  The  bayer  of  the  residence  of  a  doctor  and  of  his  practice^ 
who  is  put  in  possession  of  both  the  residence  and  the  practice  by  the 
departure  of  the  vendor,  cannot  demand  the  nullity  of  the  sale  because 
the  vendor  returns,  five  years  after  the  sale,  and  commences  to  practice 
again  in  the  same  locality  ;  his  recourse  in  such  case  is  a  claim  for 
damages  only.  The  Court  of  Appeal  maintained  an  action  by  the 
vendor  for  a  portion  of  the  price  of  sale,  reserving  ta  the  buyer  such 
recourse  as  he  might  have  for  damages,  diminution  of  the  price  of 
sale,  or  the  resolution  of  the  sale  itself. — Q.  B. —  Verge  A  Verge,  19 
R  L.,  p.  469— Casault,  J.— 14  Q.  L.  R.,  p.  225. 

3.  Que  le  vendeur  d'un  terrain,  longeant  une  me,  oix  des  6gouts 
ont  ii&  faits  avant  la  vente,  doit  garantir  Tacqu^reur  contre  la  r^la- 
mation  d'une  t€uce  municipale,  impos^e  apr^  la  vente,  pour  r^partir  le 
oo&t  de  cet  ^gout  sur  les  propriety  longeant  la  rue,  lorsque  cette 
repartition  est  faite  en  vcrtu  d'un  r^glement  ant^rieur  k  la  vente  et  k 
la  confection  de  T^gout,  mettant  le  cof^t  de  T^gout  k  la  charge  des 
propri^taires  longeant  la  ma — Mathieu,  J. — Levy  vs,  Renavldy  20 
R.  Ix,  p.  449. 

4.  Que  le  vendeur  d'un  immeuble  n'est  pas  tenu  de  garantir  Tac- 
qu^reur  de  taxes  sp^ciales  qui  sont  imposees,  apr^  la  vente,  par 
Tautorite  municipale,  pour  se  rembourser  du  coilt  de  certaines  ameliora- 
tions iaites  avant  la  vente,  et  que  la  loi  Tautorisait  k'  faire  payer  par 
les  propriet^s  ben^ficiferes,  au  nombre  desquelles  se  trouvent  la  pro- 
priety, suivant  que  cela  fut  constate  aprte  la  vente,  par  le  rapport  des 
commissaires  fait  k  cette  fin.  —  Gill,  J.  —  Banque  ViUe-Marie  vs. 
Morrison,  20  R  L..  p.  452. 

5.  Que  dans  le  cas  de  stipulation  de  garantie  de  la  part  du  cedant, 
la  connaissance,  par  Tacquereur,  d'une  cause  de  trouble  n'empSche  pas 
ce  demier  d'exercer  son  recours  contre  le  cedant. —  C.  R. —  Forbes  vs^ 
Bv/ms,  21  R  L.,  p.  20a— Jette,  J.— 21  R  L.,  p.  163. 

6.  R,  in  1885,  sold  an  immoveable  to  T.,  with  warranty  "  against 
all  hindrances  generally  whatsoever."  In  1869  two  by-laws  had  been 
passed  by  the  municipal  council  of  the  locality  where  the  property 
was  situate,  imposing  an  6Jinual  special  assessment  to  meet  certain 
oUigations  of  the  municipality  in  connection  with  a  railway.  Assess- 
ments were  levied  under  these  by-laws,  and  T.  having  paid  certain 
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amounts  under  protest,  brought  an  action  against  his  vendor,  pretend- 
ing that  the  assessment  was  included  in  the  warranty.  Held  : — ^The 
warranty  of  the  vendor  does  not  extend  to  charges  imposed  by  com- 
mon law,  and  which  are  apparent,  and  the  special  assessment  above 
mentioned  falls  within  that  category.  Taxes  due  before  the  transfer 
of  a  property  are  payable  by  the  vendor,  and  those  which  become 
due  after  the  sale  are  payable  by  the  purchaser.  But  a  tax  is  not 
deemed  to  be  due  merely  because  a  by-law  has  been  passed  by  the 
municipal  council,  directing  that  such  tax  should  be  levied.  If  the 
municipality  neorlect  to  prepare  an  assessment  roll,  the  tax  authorized 
by  the  by-law  is  not  due  so  long  as  the  roll  is  not  made  ;  and  hence 
the  tax  for  such  year,  or  years,  is  not  payable  by  the  vendor  who  sells 
before  the  roll  is  actually  made. — Q.  B. —  ThihavZt  <fe  Robinson,  R.  J 
Q.,  3  B.  R.,  p.  280.— Tait,  J.— R.  J.  Q..  1  C.  S.,  p.  286. 

7.  The  law  recognizes  and  protects  the  creation  of  motive  powers 
by  the  artificial  stoppage  and  temporary  accumulation  of  the  water 
of  a  flowing  stream,  and  the  power  thus  generated  is  a  commercial 
commodity  capable  of  being  measured  with  accuracy,  and  bought  and 
sold  with  freedom.  The  vendor  of  such  power,  with  warranty 
against  all  trpubles  and  hindrances  whatsoever,  and  with  stipulation  to 
to  maintain  the  dam  by  which  the  amount  of  power  sold  would  be 
made  effective,  can  only  be  relieved  from  fulfilment  of  his  obligation 
by  force-majeure.  The  fact  that  its  fulfilment  diminishes  or  extin- 
guishes a  supply  of  power  upon  which  he  had  depended  for  his  own 
use,  or  which,  by  a  subsequent  title,  he  had  sold  to  another  party,  is  no 
excuse  for  non-performance  of  the  contract. — Q.  B. — Bann^rman  & 
Hamelin,  R  J.  Q.,  2  B,  R.,  p.  635. 

8.  Le  vendeur  d'un  moulin,  avec  garantie  contre  tous  troubles  et 
droit  d'6tablir  une  chauss6e  k  travers  une  riviere,  n'est  pas  garant 
d'une  action,  intent^e  contre  Facheteur  par  une  personne  dont  la  terre 
a  6t6  inond^e,  quand  m^me  cette  personne,  ainsi  que  la  loi  le  lui  per- 
nvet,  conduerait  k  la  demolition  de  la  chauss^e  k  d^f aut  par  le  propri6- 
taire  du  moulin  de  payer  les  dom  mages  adjug^.  (Jug6  en  revision.) 
En  supposant  que  du  fait  que  le  moulin  en  question  6tait  banal,  il 
r^sulterait  une  fin  de  non-recevoir  contre  la  demande  de  tout  riverain 
dont  la  terre  aurait  6t^  inond6e,  cette  raison  suffit  pour  ^carter  Tac- 
tion en  garantie  intent6e  par  Tacheteur  contre  son  auteur,  puisque 
ayant,  suivant  ses  allegations,  une  r^ponse  p^remptoire  k  opposer  k  la 
reclamation  du  demandeur  principal,  il  n'a  aucun   motif  de  faire  un 
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appel  en  garantie. — C.  R — Moore  vs.  Mitchell,  R  J.  Q.,  5  C.  S.,  p. 
156. 

9.  Where  a  note  of  a  third  party  is  transferred  for  valuable 
security,  being  given  in  payment  of  goods  purchased,  and  the  note  is 
not  endorsed  by  the  transferor,  a  warranty  is  implied  that  the  maker 
is  not  insolvent  to  the  knowledge  of  the  transferor.  K  it  be  proved 
that  the  maker  of  the  note  was  insolvent,  to  the  knowledge  of  the 
transferor,  the  party  who  received  it  is  entitled  to  otfer  it  back  and 
claim  the  amount  from  the  transferor,  without  asking  for  the  recision 
of  the  contract  in  toto.  Art.  1630  does  not  apply  to  such  a  case,  and 
there  being  no  time  fixed  by  law  for  offering  back  such  note,  it  is  in 
the  discretion  of  the  Court  to  determine  whether  there  was  laches,  and 
whether  the  transferor  was  prejudiced  by  the  delay. — Q.  B. — Lewis 
&  Jeffery,  M.  L.  R,  7  Q.  B.,  p.  141. 

10.  A  vendor  of  real  estate  is  not  bound  by  law  to  warrant  the 
purchaser  against  rentes  constitvAes  representing  cens  et  rentes  ;  and 
therefore,  in  the  absence  of  a  special  warranty  in  the  deed,  a  sale  of 
lands  situate  within  the  limits  of  a  seigniory  is  subject  to  such  cons- 
tituted rents,  arrears  excepted.  Words  of  warranty  in  a  deed,  which 
say  that  the  sale  is  made  "  with  promise  of  warranty  against  all  gifts 
"  dowers,  debts,  hypothecs,  substitutions,  alienations  and  other  hind- 
''  ranees  whatsoever,"  are  no  more  than  an  enunciation  of  the  ordinary 
warranty  of  law,  and  do  not  imply  any  conventional  warranty  against 
a  constituted  rent  representing  cens  et  rentes, — WuRTETE,  J. — Egan 
vs.  Thomson,  16  L.  N.,  p.  166. 

11.  See  also  case  of  Lehel  vs.  Bilanger,  noted  at  this  Supplement, 
at  article  1519,  decision  number  3. 

1909.  1.  Que  Tobligation  de  garantir,  foumir  et  faire  valoir, 
contract^e  par  le  cedant  d'une  creance,  ne  pent  obliger  ce  dernier  en 
garantie  qu'en  autant  que  c'est  par  son  fait  que  le  cessionnaire  court 
le  risque  de  perdre  sa  creance. —  Larue,  J. —  Sylvain  t»8.  Maienfant, 
33  L.  C.  J.,  p.  32. 

2.  Qu'une  personne  qui  a  d6jk  achet^  k  Tenchere  publique,  d'un 
curateur  k  une  faillite,  les  livres  et  cr6ances  du  failli  et  qui  fait 
revendre  ces  mdmes  cr6ances  k  Tencan  public,  par  un  encanteur,  aprte 
avoir  fait  dans  les  livres  de  fausses  entries  et  avoir  pr6par6  une  liste 
fausse,  y  incluant  des  comptes  qui  n'ont  jamais  exists,  ou  qui  avaient 
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^  pay^,  sur  laquelle  liste  la  vente  pnblique  aurait  eu  lieu,  colnmet 
hd  dol  sufBsant  pour  entacher  la  veute  de  □allit^,  et  que  cette  veute 
sera  annul^e,  qnand  tnSme  il  serait  prouv4  qu'elle  a  eu  lieu  sans 
garantie  aucuoe,  pas  m^tne  de  I'existenee  des  cr^ances. —  UathIEu,  •!. 
—PerravXt  va.  Teasier.  M.  L.  R,  5  S.  C.  p.  102. 

ISIO.  Decision  anmber  2,  noted  at  this  article,  was  confirmed 
by  the  Supreme  Conrt,  where  it  was  held  as  follows : 

1.  N.  D.,  Respondent,  owner  of  a  cheese  factory,  made  an  agree- 
ment with  farmers  by  which  the  latter  agreed  to  give  the  milk  of  their 
cows  to  no  other  factory  than  to  that  of  N.  D.  N.  D.  subsequently 
sold  to  Q.  D.  (the  Appellant)  the  factory  and  sous  la  simple  garantie 
de  sesfaita  et  promessea,  whatever  right  she  might  have  under  his  agree- 
ment with  the  farmers,  for  the  bulk  sum  of  $7,000.  Then  G,  D.  assigned 
to  B.  the  factory  and  the  same  rights,  but  excluding  warranty,  sana 
garantie  aucune,  for  $7,500.  A  Company  was  subsequently  formed, 
to  whom  B,  assigned  the  factory  and  the  rights  and  one  of  the  far- 
mers, a  party  to  the  original  agreement,  having  sold  milk  to  another 
cheese  factory,  the  company  sued  him,  but  the  action  was  dismissed 
on  the  ground  that  N.  D.  could  not  validly  assign  personal  rights  he 
had  against  the  farmers.  Thereupon  O.  I>.  brought  an  action  against 
N.  D.  to  recover  the  price  paid  by  him  for  rights,  which  ho  had  no 
right  to  assign.  At  the  trial  it  was  proved  that,  although  the  price 
mentioned  in  the  deed  and  paid  was  a  bulk  sum  for  the  factory  and 
the  rights,  the  parties  at  the  time  valued  the  rights  and  agreement 
with  the  farmers  at  $5,000.  O.  D.  also  admitted  that  the  action  was 
taken  for  the  benefit  of  the  present  owners  of  the  factory.  Held,  affir- 
ming the  judgment  of  the  Court  below  (Strong  and  FOUBNIEB,  JJ. 
dissenting^  that,  inasmuch  as  the  Appellant,  by  the  sale  he  had  mode 
to  B.,  had  received  full  benefit  of  all  that  he  had  bought  from  Respon- 
dent and  had  no  interest  in  the  suit,  he  could  not  claim  to  be  reimbur- 
sed a  portion  of  the  price  paid.— Per  Taschebeau,  J. — If  any  action  lay 
at  all,  it  could  only  have  been  to  set  the  sale  aside,  the  parties  being 
restored  to  the  status  quo  ante  if  it  were  maintaiaed. — Supreme 
CODRT.— Demurs  &  Duhaime.  12  L.  N.,  p.  179  ;  16  S.  C.  R..  p.  366. 

2.  Que  I'acqu^reur  d'un  immeuble,  sous  la  garantie  contre  les 
faits  et  promeases  seulement  du  vendeur,  ne  pent  reclamer  de  ce  der- 
nier, le  montant  qu'il  a  paye  pour  acquitter  un  droit  de  commutation 
oavert  lors  de  la  vente.  Que  plusieurs  mutations  de  I'Jmmeable  en 
question  ayant  en  lieu  avant  le  titre  de  cet  aaqu4reur,  et  la  ctHnmat^ 
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tion  devenant  exigible  lors  de  la  premiere  mntation,  Tacqu^rexir  est 
pr^siim^  avoir  connu  cette  cause  d'^viction  et  ne  peut  Topposer  k  son 
vendeur  qui  ne  Ta  garanti  que  contre  ses  faits  et  promesses  seulement. 
— C.  R— G4t^7i  VB.  Craig,  R  J.  Q.,  2  C.  S.,  p.  167. 

1911.  1.  Le  garanti  qui  n'a  pas  mis  son  garant  en  cause,  qui  a 
d6fendu  seul  et  a  6i6  condamn6,  peut  se  faire  rembourser,  par  son 
garant,  sur  action  directe,  les  frais  faits  jusqu'au  moment  oil  il  a  pu 
mettre  ce  dernier  en  cause,  mais  il  ne  peut  recouvrer  ceux  encourus 
apris  cette  date. — Q.  B. — OagnS  dit  Bellavance  <k  HaU,  15  Q.  L.  R, 
p.  179 ;  20  R  L.,  p.  149. 

2.  Le  vendeur  d'un  immeuble  est  tenu  d'indemniser  Tacheteut  de 
ce  qu'il  en  a  cofLte  k  ce  dernier  pour  rendre  son  titre  parfait.  Dans 
I'esp^ce  les  D6f  endeurs,  acheteurs  de  la  part  du  Demandeur  dans  des 
lots  de  terre  et  des  constructions  faites  sur  ces  lots,  ayant  obtenu,  k  des 
conditions  favorable,  le  transport  des  droits  de  la  couronne  k  ces  lots, 
gr&ce  k  la  longue  possession  du  Demandeur  f' vendeur)  ses  associ^s  et 
ses  auteurs,  et  gr&ce  aux  constructions  et  ameliorations  que  ces  demiers 
avaient  faites  sur  les  lots  en  question,  et  ne  se  trouvant  plus,  k  raison 
de  ce  transport,  exposes  k  T^viction,  ils  ne  pouvaient  opposer,  en  com- 
pensation k  la  cr^ance  du  Demandeur,  pour  balance  du  prix  de  vente, 
d'autre  somroe  que  celle  qu'ils  avaient  pay6e  pour  Tacquisition  des 
droits  de  la  couronne. — Malhiot,  J. — Thompson  vs.  Hurdman,  R.  J. 
Q.,  4  C.  S.,  p.  219. 

1913.  Que,  dans  le  cas  de  stipulation  de  garantie  de  la  part  du 
c^dant,  la  connaissance  par  Tacquereur  d'une  cause  de  trouble,  n'em- 
p^he  pas  ce  dernier  d'exercer  son  recours  contre  le  c^dant — C.  R — 
Forbes  vs.  Bums,  21  R  L.,  p.  203— Jett^,  J.— 21  R  L.,  p.  163. 

191S.  See  case  of  Thom/pson  vs.  Hurdman  noted,  in  this  Sup- 
plement, at  article  1511,  decision  number  2. 

1919.  1.  Decision  number  2,  noted  at  this  article,  was  confirmed 
by  the  Court  of  Review,  where  it  was  held  as  follows : 

Que  lorsqu'un  immeuble,  situ6  dans  la  cit6  de  Montreal,  est  vendu, 
avec  indication  d'une  contenance  d6termin6e,  sans  laquelle  Tacqu^reur 
fi'aurait  pas  achet^,  ce  dernier  a  le  droit  de  demander  la  r^siliation  de 
la  vente,  avec  dommages  int^rSts  contre  le  vendeur,  en  y  comprenant 
la  valeur  des  constructions  par  lui  commenc^es  sur  cet  immeuble,  s'il 
constate,  apr^s  la  vente,  qu'k  la  date  d'icelle,  une  rue  passant  sur  une 
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^tendoe  considerable  de  ce  terrain,  avail  4t4  trac^e  sur  \es  plana  de  la 
cit4  de  Montr^Eil,  d&ment  homologu^  par  la  Cour,  et  qn'il  est  sujet  a 
expropriation,  sans  indemnity  poar  lea  construction?  qa'il  pourrait 
faire  sur  cet  immeuble,  et  qu'il  n'est  pas  tenu  d'attendre  I'expropria- 
tion  pour  proc^der  contre  son  veodeur. — C.  B. — M&nard  va.  Rambeau. 
32  L.  C.  J.,  p.  240  ;  20  R  L,  p.  448. 

2.  An  unreserved  sale  of  an  immoveable  conveys  all  mining  rights 
on  the  same,  subject  to  the  provisions  of  the  Quebec  Mining  Laws, 
and  an  action  will  lie  to  resiliate  such  sale,  or  for  an  indemnity,  by 
the  purchaser  who  subsequently  discovers  that  a  reserve  of  such 
mining  rights  exists  in  favour  of  his  vendor's  auteura. — C.  K. — Neill 
vB.  PtouXx,  R  J.  Q.,  1  C.  S,  p.  565  —{See  particularly  page  567). 

.3.  Que  I'ocheteur  a,  contre  son  vendeur,  racUon  en  diminution 
du  prix  et  en  dommages,  k  cause  d'une  servitude  non  d^lar^e  ni 
apparente  au  moment  de  son  achat,  et  qu'il  a  trouv^e  consignee  dans 
le  titre  de  son  vendeur,  sous  forme  de  reserve  en  faveur  d'un  tiers, 
propri^taire  du  terrain  voisin,  mime  si  celui-ci  n'y  Itait  pas  partie,  et 
qoand  bien  m4me  la  servitude  n'est  pas  assez  importante  pour  auto- 
riser  la  r^scision  de  la  vente.  Que  c'est  au  vendeur,  si  ce  tiers  n'y  a 
pae  droit,  k  faire  disparattre  la  servitude,  et  non  k  I'acheteur  it, 
plaider  k  ce  sujet  avec  ce  tiers.  Que  la  clause  d'un  acte  de  vente, 
disant :  "  Tacqu^reur  declare  connaitre  le  susdit  emplacement  et  ses 
"  Bccessoires  et  n'en  pas  exiger  plus  ample  designation,"  eat  de  pur 
style  et  ne  porte  que  sur  I'^tat  apparent  de  Templacement  k  ce 
moment-l^.  Un  tuyau  poa4  dans  la  terre,  pour  condaire  I'eau,  lors- 
qu'il  est  reconvert  de  terre,  et,  surtout,  le  9  avril,  alors  que  la  terre 
est  recouverte  de  neigo,  etant  non  apparent,  la  servitude  qui  pourrait 
exister  k  son  sujet  est,  aussi,  k  ce  moment  non  apparente.— Qu'un 
pdits  sur  un  emplacement,  s'il  n'y  a  aucun  signe  apparent  pour  d^mon- 
trer  le  Gontraire,  est  cens^  appartenir  exclusivement  au  propri^taire 
de  cet  emplacement,  et  il  ne  montre  pas  etre  une  servitude  sur  cet 
emplacement  Quand  bien  mime  une  servitude  a  4tl  apparente 
ant^rienrement,  si  elle  ne  Test  pas  au  temps  de  la  vente  et  n'a  pas  ete 
d6oIar6e  k  I'acheteur,  celui-ci  aura  Taction  en  diminution  du  prix  et 
en  dommages. — Cimon,  J. — Lebel  va.  B^langer,  B.  J.  Q.,  2  C.  S.,  p.  331. 

1922.  I.  Decision  number  18,  noted  at  this  article  (^ou^  & 
Cote)  is  also  reported  in  the  19  R  L.,  p.  566. 

2.  MarchI  convent!  entre  les  parties  pour  le  creosement  d'nt^ 
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puits.  Ija  garantie  que  le  puits  foumirait  de  Feau  existe-t-elle  de 
droit  ?  Preuve  eontradictoire  dans  Tespfece. — C.  R. — Guy  vs.  Chenette, 
33  L  C.  J.,  p.  151. 

3.  The  seller  of  seed,  'who  delivers  a  different  kind,  which,  being 
sown,  does  not  come  to  maturity,  is  liable  in  damages  for  the  value 
of  the  crop  which  the  seed  sold  was  intended  to  yield. —  Andrews,  J. 
— G6t6  vs.  Larocke,  16  Q.  L  R.,  p.  15. 

4.  Que  lorsqu'un  tn^canicien  soblige  de  faire  et  livrer  une 
machine  sur  un  plan  determine  et  livre  cette  machine  incomplete  et 
d^fectueuse,  il  est  responsable  de  la  difference  de  valeur  de  la  dite 
machine  et  les  dommages  ^prouv^s  par  Tacqu^reur,  meme  si  cette 
machine  a  6t6  vendue  en  justice  dans  une  poursuite  contre  Tacheteur. 
_Q.  B.— Carrier  &  Bender,  19  R.  L,  p.  203. 

5.  Que  celui  qui  convient  de  vendre  une  chose,  qui  doit  Stre  em- 
ployee pour  certaines  fins  qu'il  connatt,  ne  pourra  recouvrer  le  prix  de 
cette  chose,  si  elle  est  impropre  k  Tusage  auquel  elle  ^tait  destin^e. — 
Q.  B.— Connolly  &  BSdard,  19  R.  L,  p.  304. 

6.  Que  le  marchand  de  graines  de  semence,  qui  vend  k  un  jardi- 
nier  des  graines  qu'on  lui  demande  pour  semer,  est  responsable  de 
Terreur,  si  ces  graines  ne  sont  pas  de  la  quality  demand6e,  et  qu'il 
doit  indemniser  Tacheteur  de  la  perte  de  sa  r^colte  et  de  ses  travaux, 
quoiqu'il  y  ait  aucune  mauvaise  foi  k  reprocher  au  vendeur. — C.  R. — 
Lapierre  vs.  St-Jacques,  R.  J.  Q.j  2  C.  S.,  p.  252. 

7.  Le  tic  ou  rot  et  le  fait  qu'on  a  lim6  et  d6rang6  les  dents  d'un 
cheval,  pour  le  faire  paraitre  plus  jeune,  constituent  des  vices  caches 
qui  entrainent  la  nullity  d'un  echange  de  chevaux.  Le  demandeur  ne 
sera  pas  priv6  de  son  recours,  pour  la  raison  que  le  cheval  donn6  en 
^change  contre  celui  qui  ^tait  affects  de  ces  vices  redhibitoires,  avait 
lui-mSme  des  vices  non-caches,  que  le  d6fendeur,  marchand  de  chevaux, 
pouvait  facilement  constater. — QiLL,  J. — Chaussi  vs,  MaUette,  R.  J.  Q., 
3  C.  S.,  p.  402. 

1928.  1.  Decision  number  4  noted  at  this  article  (Guest  <t 
Douglas)  is  also  reported  in  the  M.  L.  R.,  4  Q.  B.,  p.  242  and  in  the  20 
R.  L.,  p.  20. 

2.  Where  herring  was  sold,  without  warranty,  subject  to  inspec-* 
tion  and  the  buyer,  after  obtaining  delivery  on  the  18th  November, 
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•defenred  all  examination  of  the  fish  until  the  30th  November,  and  did 
not  make  a  complete  inspection  until  the  end  of  December  foUowiog, 
it  was  held  that  he  was  not  entitled  to  recover  the  price  of  fish,  than 
found  to  be  rusty,  rust  on  fish  being  an  apparent  defect,  which  might 
have  been  discovered  by  inspection,  if  the  fish 'had  been  examined 
at  the  time  of  delivery. — Pagnuelo,  J. — Fraser  V8,  Magor,  R  J.  Q.,  1 
C.  S.,  p.  543. 

(For  notes  of  the  learned  judge,  see  17  L.  N.,  p.  4.) 

3  That  sourness  and  unsoundess  in  salted  salmon — defects  which 
were  discoverable  by  smell  when  the  goods  were  opened  and  inspected 
— are  not  latent  defects  against  which  the  seller  is  obliged  by  law  to 
warrant  the  buyer.  Where  goods  are  sold  without  warranty  and  subject 
to  inspection,  the  buyer  is  bound  to  make  an  inspection  of  the  goods 
within  a  reasonable  time  after  delivery  ;  and  an  action  brought  five 
months  afterwards,  complaining  of  the  quality  of  the  goods  received 
by  him,  is  not  exercising  due  diligence.  Where  the  buyer  pretended 
that  the  sale  was  made  with  warranty  and  the  agent  of  the  seller 
immediately  wrote  that,  before  the  sale,  he  had  read  his  principal's 
letter  to  the  buyer,  stating  that  there  would  be  no  warranty,  this  fact, 
in  the  absence  of  any  immediate  and  positive  denial  by  the  buyer, 
furnishes  a  strong  presumption  of  the  truth  of  the  agent  s  statement 
— ^Taif,  3.—Vvpond  v.  Findlay,  M.  L.  E.,  7  S.  C,  p.  242. 

1928.  See  case  of  Lapierre  V8,  St  Jacques,  noted  in  this  Supple- 
ment at  article  1522,  decision  number  6. 

15SO.  1.  Decision  number  12,  noted  at  this  article  (HavZe  & 
GdtQ  is  also  reported  in  the  19  R.  L.,  p.  566. 

2.  Wine  was  sold  by  sample  and  accepted  by  the  buyer,  without 
<2omparison  and  paid  for  and  part  of  it  resold  by  him.  Held,  that  the 
buyer  was  not  entitled  to  tender  back  the  wine,  after  a  lapse  of  more 
than  one  year,  on  the  ground  that  it  was  of  inferior  quality. — Q.  B. — 
Quest  ^&  Douglas,  M.  L.  R,  4  Q.-  B.,  p.  242 ;  30  L.  C.  J.,  p.  211  ;  20  R 
L.,  p.  20. 

3.  Qu'une  action  redhibitoire,  intent^e  quatre  semaines  apr^s  la 
vente  d  un  cheval,  ne  sera  pas  renvoy^e,  si  la  nature  de  la  maladie  et 
le  temps  de  la  d6couverte  de  cette  maladie  justifient  ce  d61ai. — Q.  B.^ 
Montreal  Street  Ry.  Co.  &  Lindsay,  18  R  L.,  p.  695 ;  M,  L.  R,  6  Q.  B. 
p.  126. 
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4i  Que  I'acheteqr  de  f  oin,  profla6  et  en  balles,  n'eat  pa9  teau  d^ 
reimsiiner,  &  rint^rieur  des  belles,  1<m:8  de  la  vente  et  que,  ai  ce  foia 
ert  g&ti6  k  Vint^riear,  il  doit  dUre  oonsid^r4  comme  affects  d'on  vice 
oaeb^  at  qu'one  action  redhibit<Hre,  intents  yingt-trois  jours  aprte  la 
yeote  et  dix-sept  jours  aprte  la  liyraisou,  en  rteiliation  de  cette  yente 
et  en  reeouyrenoent  du  pri:i^  et  des  dommages,  est  intent^e  ayeo  une 
diligeoee  raisoiiBal^e. — ^Tij^iJQERBJLU,  J. — Ma/rchmui  vs.  Comfipeau,  20 
R.  U  p.  24. 

5.  Que  Tacheteur  d'un  outil,  qui  ue  le  trouye  pas  propre  k  Fusage 
pour  lequel  il  I'a  achate,  ne  pourra  refuser  d'en  payer  le  prix  si,  au 
lieu  d£  le  remetre  au  yendeur  ayec  une  diligence  conyeniible,  il  attend 
qull  soit  poursuivi  pour  le  prix  de  cet  outil  pour  en  opposer  le  yiec. 
— ToRBANCE,  J. — LapoinU  ve  AUard,  20  R  L.,  p.  202. 

6.  Que  Tacheteur  des  effets  de  commerce,  qui  les  garde  en  sa 
possession  pr^  de  deux  semaines  et,  sans  ayoir  fait  Texamen,  remet, 
ensuite,  au  yendeur  un  billet  promissoire  pour  le  prix  de  ces  effets,  ne 
pourra^  dans  une  poursuite  en  recouyrement  du  montant  de  ce  billet, 
plaider  que  ces  eiFetfl  n'^taient  pas  de  la  quality  conyenue  et  demander 
la  r^lution  de  la  yente. — C.  R — Rosa  vs  Baker,  20  R  L.  p.  203. 

7.  Que  Tacheteur  ou  cessionnaire  de  choses  mobili^res,  qu'il  pre- 
tend n'etre  pas  de  la  quality  conyenue,  doit  les  examiner  sans  d^lai,  et 
qu'il  perd  son  recours,  s'il  laisse  6couler  plusieurs  mois  et  m6me  dis- 
pose des  choses  par  lui  achet^  ayant  d'exercer  ce  recours. — C.  K. — 
Gushing  vs.  Strangman,  R  J.  Q.,  1  C.  S.,  p.  46. 

8.  Que  celui  qui  ax^h&te  du  foin,  pour  Stre  exp^6  k  T^tranger, 
doit  constater  la  quality  du  foin  au  moment  de  la  liyraison  ici,  et 
qu'il  n'a  aucun  reoours  contre  le  yendeur,  parceque,  rendu  k  T^tranger, 
le  foin  aurait  6ti  trouy6  de  mauyaise  quality. — C.  R. — Marchand  vs. 
Oibeau,  R  J.  Q.,  1  C.  S.,  p.  266. 

9.  Where  goods  are  sold  without  warranty  and  subject  to  in- 
spection, the  buyer  is  bound  to  make  an  inspection  of  the  goods  within 
a  reasonable  time  after  deliyery  ;  and  an  action  brought,  fiye  months 
afterwards,  complaining  of  the  quality  of  the  goods  receiyed  by  him, 
is  not  exercising  due  diligence. — ^Tait,  J. — Vipond  vs.  Findlay,  M.  L. 
R,  7  S.  C,  p.  242. 

10.  Where  a  note  of  a  third  party  is  transferred  for  yaluable 
security,  being  giyen  in  payment  of  goods  purchased,  and  the  note  i^ 
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not  endorsed  by  the  transferor,  a  warranty  is  implied  that  the  maker 
is  not  insolvent,  to  the  knowledge  of  the  transferor.  If  it  be  proved 
that  the  maker  of  the  note  was  insolvent,  to  the  knowledge  of  the 
transferor,  the  petrty  who  received  it  is  entitled  to  offer  it  back  and 
claim  the  amount  from  the  transferor,  without  askin&r  for  the  recision 
of  the  contract  in  toto.  Art.  1530  C.  C,  does  not  apply  to  such  a  case 
and,  there  being  no  time  fixed  by  law  for  offering  back  such  note,  it  is 
in  the  discretion  of  the  court  to  determine  whether  there  was  laches, 
and  whether  the  transferor  was  prejudiced  by  the  delay. — Q.  B. — 
Lewis  &  Jeffrey,  M.  L.  R,  7  Q.  B.,  p.  141. 

11.  The  Defendant,  on  the  22nd  of  May  1893,  sold  the  Plaintiffs 
a  quantity  of  thread,  warranted  sound  and  perfect,  delivery  of  which 
was  accepted  by  the  latter.  Plaintiffs  paid  for  the  thread  on  the 
20th  June  following,  and  immediately  afterwards  discovered  that 
the  goods  were  imperfect  in  quality,  and  notified  the  Defendant 
accordingly.  Held  : — The  thread  having  been  sold  with  the  warranty 
above  mentioned,  the  Plaintiffs  were  justified  in  accepting  it  without 
minute  inspection  of  its  quality  and,  as  they  only  discovered  its 
defects  when  they  came  to  use  it  for  their  business,  and  thereupon 
immediately  notified  the  Defendant,  the  delay  of  twenty-nine  days 
before  complaining  was  not  unreasonable,  and  they  were  entitled  to 

• 

return  the  goods  and  recover  the  price. — Tait,  J. — Shorey  vs,  Hen- 
derson, R.  J.  Q.,  7  C.  S.,  p.  35. 

12.  See  also  case  of  Eraser  vs  Magor,  noted  in  this  Supplement 
at  article  1523,  decision  number  2. 

1532.  1.  Que  le  vendeur  d'un  immeuble,  qui  convient  avec  Tac- 
qu6reur  de  ne  pas  exiger  partie  du  prix  de  la  vente  avant  qu'il  n'ait 
fait  ratifier  cette  vente  par  des  personnos  indiqu^es,  ne  pourra  recou- 
vrer  cette  partie  du  prix  en  ^tablissant,  dans  une  cause  oii  ces  per- 
sonnes  ne  sont  pas  parties,  que,  par  le  laps  de  temps,  elles  out  perdu 
tout  droit  sur  Timmeuble  vendu. — C.  R — Bertrand  vs.  Dvhois,  17  R- 
L.,  p-  392. 

2.  Where  the  purchaser  of  real  estate  was  to  make  a  cash  pay- 
ment by  accepted  cheque,  the  fact  that  he  did  not  at  first  appear  at 
at  the  office  of  the  notary  with  the  cheque  accepted,  but  got  it  accep- 
ted by  the  bank  a  few  minutes  after,  and  offered  it  to  the  vendor 
the  same  day,  was  not  a  valid  ground  for  the  seller's  refusal  to  com- 
plete the  sale. — Gill  J. — Newman  vs  Ken/nedy,  R.  J.  Q.,  2  C.  S.,  p. 
446. 
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3.  Que,  sous  Teffet  de  Tarticle  1023  du  Code  Civil,  un  achetaur 
d'un  immeuble  ne  peut  poursuivre  en  dommajo^es  un  second  acheteur 
dn  m§me  immeuble,  parceque  celui-ci  aurait  en  achetant  donn6  une 
contre  lettre  au  vendeur  s'engageant  k  respecter  la  premiere  vente  et 
garantissant  le  vendeur  contre  le  recours  de  son  premier  acheteur 
aucun  lien  d6  droit  n'existant  entre  les  deux  acheteurs. — Wurtele,  J. 
— Hovle  vs.  MekiTigon,  M.  L.  R,  7  S.  C,  p.  275. 

1S34.  1.  Que  la  convention,  dans  un  aete  de  vente,  parlaquelle 
Tacqu^reur  s  oblige  de  payer  le  prix,  dans  un  delai  determine, 
saTis  intirSt,  n  empSche  pas  les  int^rets  de  courir  apres  Texpiration 
du  terme. — Q.  B. — Hogan  &  Clancy,  17  R.  L.,  p.  44  ;  15  Q.  L.  R., 
p.  63. 

2.  Que  le  propri6taire  a  droit  aux  int^rets,  sur  le  montant  de  Tin- 
demnit^  &  lui  accord^e  par  les  arbitres,  sous  I'acte  des  chcmins  de  fer, 
depuis  la  date  de  la  prise  de  possession  par  la  compagnie,  et  que  les 
arbitres  ne  peuvent  comprendre  ces  int^rets  dans  le  montant  de  Tin- 
demnit6,  vu  que  la  question  des  int^rets  comprend  une  question  de 
droit  qui  n'est  pas  de  la  competence  des  arbitres. — Mathieu,  J. — 
Atlantic  and  North  West  Ry.  vs.  Government  of  the  Province  of 
Qwehec,  17  R.  L.,  p.  317. 

3.  Where  a  Railway  Company  obtained  possession  of  land  on 
making  a  deposit  and  the  arbitrators,  subsequently,  made  an  award  of 
a  sum  of  money  for  the  value  of  the  land  and  "  in  full  payment  and 
**  satisfaction  of  all  damages  resulting  from  the  taking  and  using  of 
"  the  said  piece  of  land  for  the  purposes  of  said  railway,"  the  company 
is  liable  for  interest  on  the  amount  of  the  award  only  from  the  date 
thereof  and  not  from  the  date  when  the  company  obtained  possession 
of  the  land.  It  will  be  presumed  that  the  arbitrators  included  in  their 
award  compensation  for  the  company's  occupation  of  the  land  prior  to 
the  award.— Tait,  J. — Rebv/tm  vs.  Ontario  &  Quebec  Ry.  Co.,  M.  L.  R., 
5  S.  C,  p.  211.— Q.  B.— 34  L.  C.  J.,  p.  299  ;  M.  L.  R.,  6  Q.  R,  p.  381. 

4.  Que  des  comptes  courants  pour  marchandises  vendues  et  livr^es, 
re9us  k  diverses  intervalles  par  le  d^biteur  et  dans  lesquels  sont 
charg&s  des  int^rSts  et  des  paiements  faits  k  compte  du  tout,  sans 
protestation,  constituent  une  preuve  de  Tobligation  du  d^biteur  de 
payer  les  int^rets  sur  ce  compte. — Mathieu,  J. — Boisvert  vs.  Saurette 
dit  Larose,  19  R.  L.,  p.  2. 

1SS9.  1.  Decision  number  50  noted  at  this  article  (Oreene  vs. 

Mappin)  was  taken  to  the  Court  of  Queen's  Bench,  where  the  [appeal 
26 


(( 


<c 


402  Consolidated  Supplement  No.  1. — Art  1636. 

was  dismissed,  as  the  Plaintiff  had  been  interdicted  since  the  original 
judgment  was  rendered  and  his  curator  intervened  to  assist  in  the 
appeal  instead  of  himself  taking  the  appeal  fThe  case  is  reported 
in  this  Supplement  at  article  334,  decision  number  3). 

2.  When  the  vendor's  agent  wrote  to  the  purchaser  as  follows  : 
**  I  can  offer  you  the  house  at  $4,300  on  the  following  terms  :  $1,000 

cash  ;  $1,000  in  about  two  years  ;  balance  $2,300,  mortgage  on 
ground,  can  remain  as  long  as  buyer  requires" — it  was  held  that  this 
was  equivalent  to  the  clause  of  franc  et  quitte,  with  the  exception  of 
the  hypothec  mentioned  in  the  letter,  and  that  the  vendor  thereby 
promised  and  was  bound  to  give  a  clear  title,  with  the  exception  only 
of  the  $2,300.— Q.  B.—Gautkier  <k  Ritchie.,  M.  L  R,  4  Q.  R,  p.  422. 

3.  The  failure  of  the  seller  to  deliver  an  essentially  important 
portion  of  the  property  sold,  and  to  intervene,  to  protect  the  title 
given  by  him,  in  suits  pending  to  his  knowledge  between  the  purchaser 
and  third  parties  attacking  it,  is  a  sufficient  ground  of  refusal  by 
the  purchaser  to  pay  the  price,  until  delivery  be  perfected  and  the 
trouble,  as  to  the  title,  arising  from  the  suits,  be  made  to  cease.  — 
Andrews,  J.  — Queen  vs.  Atkinson,  15  Q.  L.  R.,  p.  171. 

4.  Que  Tacheteur  d'immeuble,  qui  a  raison  de  craindre  d'etre 
trouble  dans  sa  possession,  par  suite  d'une  hypoth^ue  qu'il  d^couvre 
sur  la  propri^t^  par  lui  achet^e,  a  droit  de  retenir  le  capital  dii  jusqu'& 
ce  que  la  cause  de  trouble  disparaisse,  mais  il  ne  pent  se  refuser  de 
payer  les  int^rSts  qui  deviennent  6chus  sur  le  capital  non  pay6. — 
Champagne,  M.  D. — Brien  dit  Durochervs,  Dufresne,  13  L.  N.  p.  123. 

5.  Que  le  vendeur  d'immeuble,  qui  a  laiss^  entre  les  mains  de 
Tacqu^reur  une  partie  du  prix  de  vente,  jusqu'k  ce  qu'il  ait  fait  radier 
une  hypotheque  affectant  Timmeuble  vendu,  doit,  avant  de  toucher 
cette  balance  du  prix,  payer  le  montant  de  Thypotheque  et  les  frais 
n^cessit^s  par  sa  radiation. — Q.  B.  —  Oibsone  &  T easier,  19  R  L.,  p. 
495 

6.  Que  Tacheteur  d*un  immeuble  sujet  k  une  substitution,  mais 
dont  le  greve  a,  par  Tacte  cr6ant  la  substitution,  le  droit  de  vendre,  en 
faisant  le  remploi  du  prix  de  vente  pour  les  fins  de  la  substitution,  a 
droit  de  retenir  le  prix  de  vente,  jusqu'i.  ce  que  le  vendeur  se  soit  con- 
form6  aux  conditions  de  Facte  en  faisant  le  remploi.  Qu'il  ne  suffit 
pas  qu'il  ^tablisse  avoir  achet^  une  autre  propriety,  laquelle  il  entend 
payer  avec  Tai^ent  provenant  des  biens  substitu^  ;  il  faut  de  plus 
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qu'il  fasse  les  declarations  n^cessoires  poar  que  les  titres  aux  nouvelles 
propriet^s  ainsi  achet^es  constituent  un  remploi  en  faveur  des  appel^s 
a  la  substitution.  Que  la  dite  substitution,  avec  faculty  de  vente  aux 
conditions  de  remploi,  constitue  pour  Tacheteur  un  juste  sujet  de 
crainte  d*6viction  ou  de  trouble  pour  lavenir. — GiLL,  J.  —  Deyardins 
V8.  Dagenais,  M.  L.  R.,  6  S.  C,  p.  280. 

7.  L'acqu6reur  d'un  immeuble,  tant  qu'il  n'est  pas  trouble  de  fait, 
n  a  pas  d'action  contre  le  vendeur,  son  garant  *'  contre  tous  troubles, 
"  dons,  douaires,  dettes  et  tous  autres  empi^tements  g6n6ralement  quel- 
*'  conques,"  pour  le  contraindre  kfaire  radier  une  hypoth^ue,  inscrite 
avant  la  vente,  au  bureau  d'enregistrement,  contre  Timnieuble  vendu* 
II  en  serait  autrement  si  le  vendeur  avait  vendu  quitte  et  libre  de  toute 
hypoth^que. — C.  R. — Beaudette  vs.  Cormier,  16  Q.  L.  R.,  p.  69. 

8.  L'acheteur  d'un  immeuble,  qui  a  juste  sujet  de  craindre  d'etre 
trouble  au  p6titoire,  pent  diff^rer  le  paiement  du  prix  jusqu'k  ce  que 
le  vendeur  lui  foumisse  caution  de  le  rembourser,  k  moins  d*une 
stipulation  contraire.  II  pent  invoquer  ce  moyen  par  une  defense  au 
fonds  k  une  action  intent^e  pour  le  prix  et,  sur  des  conclusions  sim- 
plement  au  renvoi  de  Taction,  le  tribunal  pent  permettre  au  Demandeur 
de  foumir  le  cautionnement.  L'acheteur,  quoiqu'il  puisse  difF^rer  le 
paiement  du  prix  pour  cause  de  p^ril  d'^viction,  est  n^anmoins  tenu 
d'en  servir  les  int^rSts. — C.  R  —  Dessert  vsf.  RobidoiiXy  16  Q.  L.  R. 
p.  118. 

9.  Que  le  d^biteur,  poursuivi  en  recouvrement  du  prix  de  vente, 
ne  pent  plaider  crainte  de  trouble  ou  d'6viction  que  par  exception 
dilatoire. — RouTHlER,  J. — Gauthier  vs.  Gauthier,  14  L.  N.,  p.  106. 

10.  Que  Uarticle  1535  C.  C.  s  applique  aux  ventes  du  sh6rif  et 
que  Tadjudicataire,  qui  a  juste  sujet  de  craindre  d'etre  trouble,  pent 
refuser  de  payer  le  prix  d'adjudication,  si  on  ne  fait  cesser  ce  trouble, 
ou  ne  lui  foumit  caution. — Mathieu,  J. —  Morgan  vs.  Normandeau, 
20  R.  L.,  p.  523. 

11.  Que  Teusquereur  d'un  immeuble,  qui  a  juste  sujet  de  craindre 
d'etre  ^vinc6  de  cet  immeuble,  a  droit  de  refuser  le  paiement  du  prix 
de  vente,  k  moins  que  le  vendeur  ne  lui  foumisse  bonne  et  suffi- 
sante  caution,  avec  hypotheque,  qu'il  ne  sera  pas  trouble  k  Tavenir, 
dans  la  possession  de  Timmeuble. — Q.  B. — Hastie  it  Hastie,  20  R.  L., 
p.  554. 
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12.  Qn'il  incombe  an  vendear,  sous  la  clanse  de  "  fraoc  et  quitte," 
qai  r^Iame  la  balance  du  prix  de  vente,  de  faire  voir  qu'une  hypo- 
thfeqne,  qui  parait  exister  contre  rimmeuble  vendu,  a  ^W  r^elleiiient 
Tadi4e,  et  qu'il  ne  remplit  pas  son  obli^tioc  en  produisaut  uae  quit- 
tance enregistr^,  qui  mentioDne,  erroQ^meat,  une  autre  obli^tion  et 
ne  d^charge  pas  I'lmmeuble  en  question.  Que  dans  ces  cJrcunstancea 
le  vendeur  doit  lui-m4mQ  faire  radier  I'inscription  avant  d'exiger  la 
balance  du  prix  do  vente. — Taschereau,  J. — Fahrique  de  Notre-Dame 
de  Montrdal  vs.  Monarque,  B.  J.  Q.,  2  C.  S.,  p.  468. 

18.  The  buyer  renounces  to  the  beneUt  of  art  1535  of  the  Civil 
Code  and  cannot  delay  the  payment  of  the  price,  when  he  takes  hia 
deed  with  full  knowledge  uf  the  nature  of  the  title  ;  e  g^,  where  he 
buys,  knowing,  as  shown  by  the  deed,  that  the  property  belonged  to  an 
unopened  substitution,  and  that  there  was  possibility  of  trouble  in  the 
event  of  other  children  being  born  to  the  institutes. — Daviuson,  J. — 
Perreault  vs.  Bisaonnettn,  R.  J.  Q.,  3  C.  S.,  p.  491. 

14.  Where  real  estate  is  sold  free  and  clear  of  incumbrances,  the 
purchaser  to  pay  the  price  in  cash  to  the  vendor  and  it  appears  that 
the  property  is  charged  with  hypothecs,  the  purchaser  i&  not  bound 
to  execute  a  deed,  unless  the  vendor,  within  the  time  fixed  for  com- 
pleting the  contract,  has  caused  the  hypothecs  to  be  discharged. — Q. 
B.—Dandurand  *  Miippin,  M.  L  R.,  7  Q.  B.,  p.  443 ;  34  L  C.  J.  p.  306. 

15.  L'acqu6reur  ne  pent,  sous  pretexte  de  crainte  d'^victiou,  dif- 
f^rer  le  paiement  des  int4r€ts  du  prix  de  vente,  ces  int^rSts  represeo- 
tants  les  fruits  et  revenus  qu'il  a  lui-meme  per^us  ;  il  ne  pcut  ilitferer 
que  le  paiement  du  prix  de  vente  meme. — Taschebeau,  J. — Hrrfrand 
V8  FUiov.  14  L.  N.,  p.  337. 

16.  Que  le  vendeur  est  tenu  en  loi  de  garantir  son  achetuur  de 
tons  troublea  Que  le  droit  qu'a  I'acheteur  de  retenir  la  balance  du 
prix  de  vente  jusqu'&  ce  que  le  vendeur  ait  fait  cesser  la  cause  du 
trouble  on  ait  donne  caution,  est  absolu  et  ne  pent  €tre  remplaee  par 
des  garanties  additionnelles  sur  d'autres  immeubles  on  contre  d'autres 
d^biteurs.  Que  le  cautionneinent  est  un  recours  plus  direct,  plus 
facile  et  plus  certain  que  la  subrogation  aux  droits  du  cr^aucier  hy- 
poth^caire. — Gaqne,  J. — Boudreau  vs.  Harvey,  14  L.  N.,  p,  385. 

17.  A  vendor  of  real  estate  is  not  bound  by  law  to  warrant  the 
purchaser  against  renfes  conatiiu^es  representing  cene  et  rentes ;  and 
therefore,  in  the  absence  of  a  special  warranty  in  the  deed,  a  sale  of 
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lands  situate  within  the  limits  of  a  seigniory  is  subject  to  such  con- 
stituted rentes^  arrears  excepted.  Words  of  warranty  in  a  deed,  which 
say  that  the  sale  is  made  "  with  promise  of  warranty  against  all 
gifts,  dowers,  debts,  hypothecs,  substitutions,  alienations  and  other 
hindrances  whatsoever,"  are  no  more  than  an  enunciation  of  the  or- 
dinary warranty  of  law,  and  do  not  imply  any  conventional  warranty 
against  a  constituted  rent  representing  cens  et  rentes,  —  Wurtele  J., 
— Egan  vs.  Thomson,  16  L.  N.,  p.  166. 

18.  A  purchaser  who  acquires  real  property,  under  the  ordinary 
warranties  of  law,  without  a  clause  of  franc  et  quitte,  cannot  exact 
security  against  trouble  by  reason  of  an  incumbrance  on  the  property, 
so  long  as  he  has  not  been  disturbed  in  his  possession  and  payment 
of  the  price  is  not  demanded  by  his  vendor,  and  the  price,  under  the 
stipulations  of  his  deed,  has  not  become  due.  A  purchaser,  who  has 
been  in  possession  of  the  property  since  the  sale  and  in  the  enjoyment 
of  the  revenues,  is  bound,  in  any  event,  to  pay  interest  on  the  unpaid 
portion  of  the  price  acording  to  the  stipulations  of  his  deed. — C.  R. — 
LaLancette  vs.  Lalancette,  R.  J.  Q.,  6  C.  S.,  p.  274. 

19.  Que  Tacqu^reur,  plaidant  crainte  d'^viction,  sera  condamn6 
aux  frais,  si,  avant  Taction,  on  lui  a  ofFert  un  cautionnement  suffisant 
qu'il  a  refus6. — Taschereau,  J. — Wood  vs.  Blondin,  1  R  de  J.,  p.  73. 

1S80.  1.  Que  le  droit  de  resolution  de  la  vente  est  une  fin  de 

non-recevoir  de  Taction  p^titoire,  intent^e  par  Tayant  cause  de  Tache- 

teur,  avec  titre  enregistr6,  contre  le  vendeur  rentr6  en  possession,  ou 

son  ayant-cause,  sans  retrocession  enregistr^e. —  Q.  B. —  Thibavlt  & 
Oagnon,  33  L.  C.  J.,  p.  139. 

2.  La  promesse  de  venie,  avec  tradition,  qui  est  faite  sous  condi- 
tion r^solutoire,  pour  d^faut  de  Taccomplissement  des  obligations  de 
Tacheteur,  n'6quivaut  pas  k  vente.  L'evfenement  de  la  condition,  i,  «., 
le  d^faut  de  Tacheteur  de  payer  le  prix,  opire  la  resolution  du  contrat 
de  plein  droit,  sans  Tintervention  de  la  justice,  qui  n'est  n6cessaire  que 
lorsque  la  stipulation  n  est  qu'un  pacte  commissoire. — C.  R. — Price  vs. 
Tessier,  15  Q  L.  R.,  p,  216. 

3.  Semble  : — That  a  vendor  of  immoveable  property,  on  the 
refusal  of  the  buyer  to  carry  out  the  contract,  cannot  sell  the  property 
at  the  foUe  enchtre  of  the  buyer  and  claim  the  difference  of  price 
from  such  buyer,  as  damages. — De  Lorimier,  J. — Pepin  vs.  Seguin, 
M.  L.  R.,  5  S.  C,  p.  216. 
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4.  Que  le  vendeur  d'une  chose  mobili^re,  vendue  k  terine,  ne  peut 
la  revendiquer  parceque  Tacheteur  ne  paie  pa^  quelques-unes  des 
infitallements  du  prix  de  vente. — Mathieu,  J. — Singer  Mfg.  Co.  vs, 
Tapp,  21  R.  L.,  p.  203. 

6.  The  privilege  of  baiUeur  de  fonds  does  not  give  the  unpaid 
vendor  the  right  of  opposing  the  seizure  and  sale  of  the  immoveable 
subject  to  it.  The  unpaid  vendor  is  not  entitled  to  ask  for  the  resi- 
liation  of  the  sale  of  an  immoveable,  unless  there  be  a  stipulation  to 
that  effect  in  the  contract  of  sale.  A  shareholder  of  a  company  is  not 
entitled  to  exercise  the  rights  of  the  company  in  his  own  name,  and 
caimot  oppose  the  sale  of  an  immoveable  belonging  to  the  company.  A 
promise  of  retrocession  by  the  majority  of  the  shareholders  of  a  com- 
pany is  null,  the  company  alone  having  the  power  to  make  such  an 
agreement. — Q.  B. — McNdughton  <k  Exchange  National  Bank,  M.  L. 
R.,  7  Q.  B.,  p.  180, 

6.  En  vertu  de  Tarticle  1065  du  code  civil,  la  condition  r&oln- 
toire  ta^ite  est  toujours  sous-entendue  dans  les  contrats,  pour  le  cas  ou 
Tune  ou  Tautre  des  parties  ne  satisfait  pas  k  ses  obligations,  et,  a  cet 
6gard,  larticle  1184  du  code  Napoleon  a  it6  suivi  dans  notre  legisla- 
tion, quoiqu'inser^  dans  une  autre  partie  du  code.  L'article  1536  du 
code  civil,  qui  6nonco  un  principe  different,  dans  le  cas  de  vente  d'im- 
meuble,  n'est  qu'une  exception  a  cette  regie.  La  simple  promesse  de 
vente  est,  a  cet  egard,  assujettie  aux  dispo^^itions  de  Tarticle  1065,  et 
non  k  celle  de  Tarticle  1536. — Taschereau.  J. —  Valiquette  vs.  Archa^m- 
bault,'R.J.  Q.,  7C.S.,  p.  51. 

1537.  Jug^  : — Aux  termes  d'un  contrat  de  vente  contenant  le 
pacte  commissoire  suivant : — ''  Si  Tacheteur  neglige  de  payer  le  prix 
convenu  aux  termes  fix^,  la  vente  sera  nuUe  et  de  nul  effet,  et  le 
vendeur  reprendra  possession  de  sa  propri6t6,  sans  trouble  ni  autre 
"  forme," — que  le  vendeur  est  bien  fond<^,  k  d6faut  par  Tacheteur  de 
payer  tel  que  convenu,  de  poursuivre  ce  dernier  en  justice  et  de  lui 
demander  la  remise  de  la  propriety  vendue,  si  mieux  n'aime  Tacheteur 
lui  payer  la  balance  6chue  du  prix  de  vente  avec  int^rSt  et  d^pens. — 
Que  Tacheteur  qui,  en  ce  cas,  opte  pour  la  remise  de  la  propri6t^,  a 
droit  au  montant  de  ses  impenses  et  ameliorations :  au  remboursement, 
avec  int^rfit,  de  la  partie  du  prix  par  lui  pay6e  k  son  vendeur,  en 
d^duisant  toutefois  la  valeur«  par  lui  per9ue,  des  fruits  et  revenus  de 
la  propriety  vendue. — Que  le  vendeur,  dans  les  circonstances,  n'^tait 
pas  tenu  d'offrir,  avant  son  a^^tion,  un  montant  pour  impenses,  plus* 
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value  et  rembonrsements,  dont  il  ne  connaissait  pas  le  chifire  et  dont 
devait  Stre  d^duite  la  valeur  des  fruits  et  revenus  per9us  par  Tache- 
teur,  et  enfin  dont  la  balance  ne  pouvait  Stre  ^tablie  que  par  le 
tribunal,  aprte  preuve  et  audition  des  parties. — Que  quant  aux  frais 
d  une  telle  action,  la  resolution  de  la  vente  6tant  due  k  la  faute  de 
Tacheteur,  vu  son  d^faut  de  payer  tel  que  convenu,  tout  ce  qu'il  en  a 
coiite  k  cet  acheteur  6vinc6  en  vertu  du  pacte  commissoire,  ainsi  que 
le  coiit  de  la  sentence  qui  prononce  la  resolution  du  contrat  de  vente  et 
tons  les  frais  et  d^pens  faits  par  le  vendeur  pour  y  parvenir,  sont  k  la 
charge  de  Tacheteur  ;  en  consequence,  le  demandeur  (vendeur)  ayant 
par  son  action,  laiss^  au  d6fendeur  (acheteur)  Toption  de  garder  la 
propriety,  en  lui  payant  la  balance  due  sur  le  prix  de  vente  avec  int^r^t 
et  d^p^ns,  cette  option  sera,  pax  le  jugement  final,  ^galement  accord^e 
au  defendeur,  avec  d^pens,  dans  tons  les  cas,  contre  ce  dernier. — Q.  B. 
— Brisaon  &  Plourde,  1  R.  de  J.,  p.  95. 

1S3S.  See  case  of  Briason  &  PlourdSy  noted  in  this  Supplement 
at  article  1537.. 

1(S48.  This  article,  as  replaced  by  the  R  S.  Q.,  is  noted  in  full 
in  Vol.  I,  p.  744. 

Amendment. — Article  1543  of  the  Civil  Code,  as  it  is  contained 
in  article  5811  of  the  Revised  Statutes  of  the  Province  of  Quebec,  is 
amended  by  substituting  for  the  word  "  fifteen  "  in  the  second  line  of 
the  second  clause,  the  word  "  thirty." — Q.  54  Vict,  cap.  39,  sec.  1. 

1.  Une  vente  de  machineries  faite  k  la  condition  qu'elles  seront 
poshes  par  le  vendeur  jet  mises  en  bon  ^tat  de  fonctionnement  k  la 
satisfaction  de  Tacheteur,  est  de  la  nature  d'un  vente  k  I'essai  et  reste 
suspendue  jusqu'&  ev^nement  de  la  condition,  et  si,  apr^  essai,  I'ache- 
teur  se  declare  non  satisfait  et  refuse  de  les  accepter,  la  vonte  n'est 
pas  parfaite  et  ne  transf^re  pas  la  propriety  des  machines  k  I'acheteur. 
Les  machines  ne  deviennent  pas,  par  telle  installation,  immeubles  par 
destination,  parce  qu'elles  n  appartenaient  pas  au  propri^taire  du 
fonds  et  n'y  ont  pas  ^t^  plac6es  par  lui,  et  parceque  le  vendeur  ne  les 
y  a  plac6es  qvi'k  Tessai,  sous  condition  d'acceptation,  et  non  pas  a 
perp6tuelle  demeure.  En  supposant  mgme  la  vente  parfaite,  le  ven- 
deur aurait  droit  d*en  demander  la  resolution,  pour  cause  de  non- 
paiement  d'une  partie  du  prix  payable  comptant,  et  de  revendiquer 
les  machines  dans  les  quinze  jours  de  la  declaration  de  non-acceptation. 
— RouTHiER,  J. — Ness  vs.  Cowan,  R.  J.  Q.,  5  C.  S.,  p.  423. 
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2.  The  buyer  of  goods  may,  by  cissignment  of  the  bills  of  lading 
to  a  bona  fide  transferee,  defeat  the  seller's  right  to  revendicate  them, 
in  case  of  the  buyer's  insolvency.  The  consignor  may,  under  art.  1543 
C  C,  revendicate  goods  in  the  hands  of  the  consignee,  in  case  of  the 
insolvency  of  the  latter,  but,  if  the  consignee  assign  the  bills  of  lading 
to  a  third  party  for  a  valuable  consideration,  the  right  of  the  consi- 
gnor, as  against  such  assignee,  is  divested. — Andrews,  J. — Tav^ig  vs. 
Baldwin,  R.  J.  Q.,  6  C.  S.,  p.  119. 

KM: 4.  Que  celui  qui  vend  une  quantity  de  grain  k  un  acheteur, 
qui  refuse  d  en  prende  livraison,  pent,  apres  avoir  mis  ce  dernier  en 
demeure,  vendre  ce  grain  k  un  tiers,  et  recouvrer  de  I'acheteur  la  diflK- 
rence  entre  le  prix  convenu  et  le  produit  de  la  seconde  vente. — Q.  B. — 
McBean  Jk  MarachaU,  21  R.  L.,  p.  189. 

1(S4(S.  As  to  abandoned  lands  in  seigniories — See  Vol.  II,  p.  616. 

1(S40.  Decision  number  3,  noted  at  this  article,  was  modified 
by  the  Privy  Council,  which  held  as  follows  :  . 

1.  Where  the  assignee  of  certain  stock  in  a  railway  company  ag^reed 
that  the  assignor  should  have  the  right  to  redeem  the  same,  within  a 
certain  time,  and  refused  to  carry  out  such  agreement,  an  action  in 
damages  will  not  lie  against  him,  in  favor  of  the  assignor,  to  recover 
profits  realized  in  a  subsequent  transaction  and  which  are  not  clearly 
shown  to  have  arisen  out  of  the  disposal  of  the  stock  so  assigned. — 
Privy  Council. — McDougall  &  McOreevy,  15  Q.  L.  R.,  p.  198 ;  12  L. 
N.,  p.  379. 

2.  A  vendor  seeking  to  give  effect  to  a  right  of  redemption  and 
who  merely  makes  a  tender  to  the  purchaser,  not  followed  by  consig- 
nation, does  not  thereby  cbcquire  a  right  to  the  recovery  of  the  prop- 
erty, if  the  purchaser  refuses  to  retrocede.  A  consignation  to  be 
effective,  should  be  made,  partie  appelUe,  at  a  place  and  time  and 
with  a  person  duly  designated  to  the  holder  of  the  property.  (C.  C 
1162.)  Moreover,  in  the  present  case,  the  tender  was  insuflScient  in 
amount. — Davidson,  J. — Foumier  vs  Leger,  M.  L.  R.,  4  S.  C,  p.  233. 
— Q.  B.— 19  R.  L.,  p.  389 ;  M.  L.  R.,  6  Q.  B.,  p.  448.— Supreme  Court. 
—14  S.  C.  R,  p.  314 ;  10  L.  N.,  p.  324. 

3.  Qu'un  immeuble  qui  est  vendu  k  une  personne  qui,  au  mo- 
ment de  la  vente,  donne  une  contre-lettre  declarant  que  cette  vente  no 
lui  est  faite  qqe  pour  iui  garantir  le  remboursement  de  certaines 
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sommes  d'argent  qu'elle  avance  et  que,  lorsque  ces  sommes  lui  seront 
renibours6es,  la  vente  sera  nuUe,  donne  k  cet  acheteur,  s'il  n'y  a 
aucune  fraude,  le  droit  de  retenir  rimmeuble  jusqu'a  ee  qu'il  soit  rem- 
bours6  des  sommes  avanc^es. — Q.  B. — McDougall  &  Oendron,  20  R. 
L.,  p.  153. 

4.  Que  Tacqu^reujr  d'une  maison,  k  laquelle  out  6i6  faits  des  tra- 
vaux  de  menuiserie  pendant  le  terme  accord^  pax  le  ereancier  au  d6- 
biteur  pour  la  racheter,  n'est  pas  responsable  du  prix  de  tels  travaux 
par  le  seul  fait  qu'ils  ont  augments  la  valeur  de  la  maison  et,  qu  a 
defaut  d'ljin  march6  entre  le  contracteur  et  Tacqu^reur  de  la  maison, 
que  ce  dernier  paiera  tels  travaux,  le  contracteur  doit  Stre  d6bout6 
de  sa  demande. — Plamondon  J. — Omithier  vs.  Salvos,  1  R.  de  J.,  p. 
217. 

1548.  Dans  lesptee,  oil  il  s'agissait  d'une  vente  avec  faculty  de 
remer6  pendant  un  certain  temps,  la  cour  a  accepts,  comme  commen- 
cement de  preuve  par  6crit  de  la  prolongation  du  d61ai  stipule  pour 
Texercise  de  la  faculty  de  r^m^r^,  les  quittances  d'int^rets  donn^es  par 
le  repr6sentant  du  ereancier,  acheteur  de  Timmeuble  en  question,  apr^s 
Texpiration  du  d61ai  fix6  pour  Texercice  de  cette  faculty.  —  Q.  B.  — 
Wattes  &  Cassidy,  R.  J.  Q.,  3  B.  R,  p.  270. 

1S41I.  Decision  number  4,  noted  at  this  article,  (Zegrer  &Foumier) 
is  also  reported  in  the  14  S.  C.  R.,  p.  314. 

ISOla.  and  ISOlb.  These  articles,  relating  to  lands  abandoned 
by  a  buyer,  were  added  by  the  R.  S.  Q.,  and  are  noted  in  full  in  Vol. 
I  p.  744. 

1(S02.  Where  two  parties  carried  on  the  business  of  manufactur- 
ing cheese  in  partnership  and,  for  the  purposes  of  the  business,  a 
factory  was  erected  on  the  land  of  one  of  the  partners,  for  which 
land  a  rent  was  paid  by  the  firm,  it  was  held  that,  on  the  dissolution 
of  the  partnership  and  after  the  settlement  of  its  afiairs,  except  as  to 
the  factory,  the  factory  so  erected  belonged  in  common  to  the  partners, 
and  the  partner  on  whose  land  the  factory  was  erected  was  entitled, 
under  C  C.  1562  (if  the  buildings,  in  the  opinion  of  experts,  were  not 
susceptible  of  convenient  partition)  to  have  them  sold  by  licitation,  to 
the  highest  bidder,  with  obligation  on  the  purchaser  to  remove  the 
same,  and  the  price  divided  between  the  partners. — Q.  B. — Sangster 
&  Hood,  M.  L  R.,  5  Q,  B.,  p.  384 ;  18  R.  L,  p.  40. 
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liwa.  This  article,  as  replaced  by  the  R.  S.  Q.,  is  noted  in  full 
in  Vol  I,  p.  744. 

Amendment.—  The  Act.  Q.  53  Vict.,  oh.  16,  modifies  this  article 
by  specifying  certain  properties  which  need  not,  or  which  must  be. 
sold  by  auctioneers. 

1507.  Que  le  d^cret  d'immeubles  est  nul  lorsqn'il  y  a  dol  et  ai- 
tifices,  k  la  conoai.ssance  de  Tadjudicataire,  pour  ^carter  les  ench^res. — 
Taschereau,  J.^Bank  of  Hockelaga  ve.  Eastern  Tovmskipa  Bank, 
20  B.  L.,  p-  99. 

1970.  As  to  the  voluntary  sale,  assignment  and  transfer  of 
constituted  rents  replacing  seigniorial  dues — See  Vol.  II,  p.  616. 

Claims  against  the  Crown  may  be  transferred,  without  the 
<  express  consent  of  the  latter,  and  such  transfers  are  legal  and  binding, 
the  intent  of  arts.  886  et  seq.,  C.  C.  P.,  being  to  place  the  Province 
generally  on  a  similar  footing  with  private  individuals  as  to  the 
recovery  of  claims  against  it. — Andrews,  J. — Jacques-CartUr  Bank 
va.  Government  of  the  Province  of  Quebec,  K.  J.  Q.,  3  C.  S.,  p.  360. 

1S71.  Decision  number  44,  noted  at  this  article,  was  reversed  in 
Appeal,  were  it  was  held  as  follows  ; 

1.  Que  le  cessionnaire  n'a  pas  droit  d'action  contre  le  d^biteur. 
tant  que  le  transport  ne  lui  a  pas  6t4i  signifi^,  ou  qu'il  ne  I'a  pas  accepts. 
—d.  B.—Prowae  &  Niefiolson,  17RL,p.  284;33LC.  J.,  p.  74;  M. 
L.  R.,  5  Q.  B.,  p.  151. 

2.  Que  le  fait  que  le  cessionnaire  d'une  cr^ance  aurait,  apr^s  la 
signification  du  transport  au  d^biteur,  re9U  du  c^dant  partie  de  la 
cr^ance  cedee,  et  se  serait  adress^  k  lui  pour  demander  ta  balance,  ne 
constitue  pas,  en  faveur  du  c4dant,  un  mandat  tacite  Vautorisant 
k  recevoir  du  d^biteur  transport^  le  montant  de  la  cr^ance.  Que, 
dans  I'appr^ciation  des  faits  dont  on  veut  faire  resulter  le  mandat 
tacite,  il  y  a  une  question  d'intention  et  que  le  tribunal  ne  doit 
admettre,  comme  faisant  pr^sumer  le  mandat,  que  des  faits  impliquaut 
n^ssairement  I'id^e  du  mandat  —  Q.  B.  —  Oibb  &  Mac'idam,  16  R. 
L,  p.  425. 

3.  The  assignment  of  any  hypothecary  claim,  must  be  served 
upon  the  original  debtor  before  the  assignee  can  bring  an  hypothecary 
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action  against  a  third  party,  who  has  acquired  the  hypothecated 
immoveable,  even  though  such  third  party  has  undertaken,  by  his 
deed  of  purchase,  to  pay  the  debt. — Andrews,  J. — Orenier  vs.  Gaio- 
vreau,  14  Q.  L.  R.,  p.  357. 

4.  Que  Tacquereur  d'un  immeuble  lou6,  et  en  mSme  temps  ces- 
sionnairedes  droits  du  locateur  resultant  du  bail,  n'a  pas  d  action 
contre  le  locataire,  s'il  ne  lui  a  pas  fait  signifier  son  acte  d'acquisition. 
— C.  R. — UAnglars  vs.  Lochead,  33  L.  C.  J.,  p.  34. 

5.  The  claim  for  costs  of  the  attorney  distrayant,  due  by  the 
adverse  party,  is  subject  to  the  same  laws  as  apply  to  ordinary  debts 
with  regard  to  transfer,  service  and  subrogation.  —  Q.  B.  —  MiLette  & 
Gibson,  M.  L.  R.,  5  Q.  B.,  p.  240 ;  17  R.  L.,  p.  600. 

6.  Qu'il  n'y  a  pas  lien  de  droit,  entre  le  demandeur  et  le  d^fen- 
deur,  si  le  transport  n'a  pas  m  signifi6  avant  Taction  et  que  la  signi- 
fication de  Taction  ne  tient  pas  lieu  de  signification  du  transport.  — 
Champagne,  D.  M. — Turgeon  vs.  Delorme,  13  L  N.,  p,  307. 

7.  Qu'au  cas  de  cession  d'une  cr^ance,  due  par  plusieurs  d^biteurs 
solidaires,  la  signification  faite  k  Tun  d  eux,  ou  son  acceptation,  op^re 
saisine  en  faveur  du  cessionnaire,  sous  cette  restriction  toutefois,  que 
les  paiements  effectu^s  de  bonne  foi,  par  les  autres  debiteurs,  entre  les 
mains,  soit  du  c^dant,  soit  d'un  second  cessionnaire,  devraient  6tre 
maintenus.  Que  le  c6dant  d'une  cr^ance,  mSme  si  le  transport  n  a  pas 
6t6  signifi^  au  d^biteur,  n'a  pas  d'action  contre  ce  dernier,  mais  que, 
s'il  le  poursuit  en  recouvrement  de  cette  cr^ance  son  action  sera  main- 
tenue,  si  le  cessionnaire  intervient  pour  declarer  qu*il  n*a  pas  d  objection 
k  ce  que  ce  jugcment  soit  rendu  en  faveur  du  c6dant. — Tellier,  J. — 
Stein  vs.  Bourassa,  20  R.  L.,  p.  81. 

8.  Que  le  cessionnaire  d'une  creance,  en  vcrtu  d'un  transport  qui 
n*a  pas  ^t6  signifi^  au  d6biteur,  n*a  pas  d'action  contre  ce  dernier. — 
Tellier,  J. — Cie.  de  Pret  et  de  Credit  Foncier  vs.  Nelson,  20  R.  L., 
p.  231. 

9.  Where  moneys  are  claimed  under  the  transfer  of  a  debt,  the 
party  claiming  must  allege  that  such  transfer  was  duly  signified  to 
the  debtor.  Where  such  signification  is  not  alleged,  a  demurrer  will 
lie.  So  long  as  such  transfer  has  not  been  signified  to  the  debtor,  it 
cannot  affect  the  right  of  a  third  party,  holding  a  judgment  against 
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the  Defendant,  to  seize  the  money  due  the  Defendant  by  the  debtor. 
_C.  K—Cvshing  va,  Rosa,  34  L.  C.  J.,  p.  257  ;  20  R.  L.,  p.  346. 

10.  Where  a  sale  of  a  deb^  is  made,  in  duplicate,  under  private 
signature  and  one  of  the  duplicates  is  delivered  to  the  debtor,  the 
transfer  is  sufficiently  signified  and  the  buyer  is  entitled  to  bring  suit 
for  the  debt.— Q.  B.—Moodie  &  Jones,  M.  L.  R.,  6  Q.  B.,  p.  355  ;  19  R. 
L.,  p.  516. — Supreme  Court. — 19  S.  C.  R.,  p.  266. 

11.  Que  le  cessionnaire  d'un  jugement  ex6cutoire  contre  le  d6bi- 
teur  cede  n'a  pas  d'action  contre  ce  dernier. — C.  R. — MeiUeur  vs. 
Wii/rtele,  21  R  L.,  p.  326. 

12.  An  order  in  writing,  addressed  by  a  creditor  to  his  debtor, 
directing  him  to  pay  a  certain  sum  out  of  the  monies  due  to  the 
drawer  by  the  drawee,  aaid  to  charge  the  same  to  the  drawer,  is  not  a 
bill  of  exchange,  but  an  assignment  to  the  payee  of  so  much  of  the 
claim  of  the  drawer  against  the  drawee. — The  acceptance  and  retention 
of  such  order  by  the  drawee  renders  the  delegation  of  payment 
perfect,  without  a  written  acceptance,  and  the  subsequent  insolvency 
of  the  drawer  or  assignor  does  not  divest  the  payee  of  his  right  to 
such  amount. — Verbal  evidence  is  admissible  to  prove  that  the  order 
was  accepted. — Interest  is  due  by  the  drawee,  on  the  amount  of  the 
order,  only  from  the  time  that  he  is  put  en  demeure  to  pay  the  same. 
— C.  K. —  Ward  vs.  Royal  Canadian  Insce.  Co.,  R.  J.  Q.,  2  C.  S.,  p- 
229. 

13.  A  clause  in  a  deed  of  sale,  by  which  the  purchaser  of  a 
portion  of  an  immoveable  obliges  himself  towards  his  vendor,  who 
retains  the  rest  of  the  land,  to  do  a  particular  thing,  as,  for  example, 
to  erect  a  fence  on  the  part  acquired  by  him,  near  the  river  which 
separates  their  respective  portions,  does  not  constitute  a  servitude  on 
the  purchaser's  property,  but  merely  imposes  on  the  purchaser  a 
personal  obligation  to  construct  a  fence. — Although  the  vendor  s  right 
to  compel  the  purchaser  to  conform  to  his  obligation  may  be  trans- 
ferred by  the  vendor  to  any  one  who  acquires  the  portion  of  the  land 
retained  by  him,  the  transferee  has  no  right  of  action  against  the 
purchaser,  until  a  copy  of  the  transfer  has  been  duly  served  upon  the 
latter. — Doherty,  J. — McCtuiig  vs.  Chdnier,  R.  J.  Q.,  3  C.  S.,  p.  lOt- 

14.  Lorsqu'une  vente  de  cr^ance  a  &t6  faite  par  un  curateur  k 
une  cession  de  biens,  avec  Tautorisation  dujuge,  il  n'est  pas  n6ces- 
saire,  aux  termes  de   I'article   1571c,   du  code   civil,  de  d^poser  au 
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greffe  une  copie  de  cette  autorisation,  mais  le  cl6p6t  de  ]'acte  de  vente 
suffit.  Quand  des  billets  k  ordre  ont  6t^  vendus  par  le  curateur,  il 
n'est  pas  n^cessaire  de  d^poser  au  greffe  copie  de  Tacte  de  vente  et  de 
faire  les  annonces  requises  par  Tarticle  1571c  pour  opirer  significa- 
tion au  d^biteur  de  ces  billets.  Uendossement  du  curateur  suffit 
pour  op^rer  le  transport  des  billets  et  il  suffit  k  I'acheteur  d'exhiber 
cet  endossement  au  d6biteur  pour  le  notifier  de  la  vente  en  question. 
— Pagnuelo,  J. — Bastien  vs.  Labrie,  R.  J.  Q.,  4  C.  S.,  p.  20. 

15.  II  ne  suffit  pas  que  le  cesssionnaire  d'un  cr^ancier  hypoth^- 
caire,  qui  poursuit  en  declaration  d'hypothfeque  le  tiers  d^tenteur  de 
rimmeublo  hypoth6qu6,  ait  signifi6  son  transport  k  ce  tiers  d6tenteur, 
mais  il  faut  encore  que  ce  transport  ait  6t6  signifi^  au  d6biteur  prin- 
cipal.— Pagnuelo,  J. — Bertrand  vs.  Barrd,  R  J.  Q.,  5  C.  S.,  p.  40. 

16.  Que  Tassocie  dans  une  soci6t6  en  nom  coUectif,  qui,  lors  de 
sa  dissolution,  devient  le  cessionnaire  d'une  cr^ance  de  la  soci^t^ 
contre  un  tiers,  n*est  pas  tenu  de  faire  signifier  son  transport  k  ce 
tiers  avant  de  le  poursuivre. — De  LoRlfiilER,  J. — Mclver  V8,  CovXson, 
35L.C.  J.,  p.  117. 

17.  La  poursuite  intentee,  au  nom  du  cr^ancier  d'une  obligation, 
contre  celui  qui  a  6t6  d^l^gu^e  par  le  d^biteur  pour  payer  cette  obli- 
gation, est  une  acceptation  suffisante  de  la  d616gation  de  paiement. — 
C.  ^.— Bedel  vs.  Smart,  R.  J.  Q.>  6  C.  S.,  p.  336. 

18.  Where  a  lessor  transfers  to  a  creditor  rents  to  fall  due,  and 
the  lessee  appears  in  the  transfer,  accepts  signification,  and  promises 
unconditionally  to  pay  to  the  transferee,  he  is  bound  by  such  under- 
taking to  the  third  party,  although  circumstances  may  afterwards 
t»ccur  which  would  release  him  as  respects  his  landlord. — Archibald 
J. — Lanctot  vs.  BeavZieu,  R.  J.  Q.,  6  C.  S.,  p.  344. 

19.  The  institution  of  an  action,  by  the  creditor  of  an  obligation 
against  the  person  delegated  by  the  debtor  to  pay  the  obligation,  and 
who  covenanted  with  the  debtor  to  pay  the  same,  is  a  sufficient  accep- 
tance of  the  delegation  of  payment.  An  acceptance  of  a  delegation 
of  payment  is  not  void  on  the  ground  that  the  notary  before  whom 
the  acceptance  was  made,  was  the  husband  of  one  of  the  parties  ante- 
cedently liable  for  the  debt  and  who  sold  to  the  Defendant  the  pro- 
perty hypothecated  therefor. — C.  R — Moore  vs.  STnart,  R.  J.  Q.,  6  C. 
S.,  p.  432. 
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20.  La  signification  aa  d^biteur  principal  du  transport  d'une 
«r4ance,  assnr^e  par  un  caationnement,  suffit  pour  lier  les  cautions 
inalgr^  que  le  transport  ne  leur  ait  jamais  et^  signifi^ — C.  R. — Lloyd 
vs.  Muvr,  R.  J.  Q.,  7  C.  S.,  p.  114. 

21.  Signification  of  a  transfer  of  a  debt  due  by  the  City  of  Mon- 
treal must  be  made  upon  the  city  clerk.  Service  upon  the  city  treaa- 
on.'r  13  insufficient,  and  payment  by  the  city  under  such  service  of 
transfer,  will  not  relieve  it  from  responsibility  to  a  judgmf;nt  creditor 
of  the  transferor,  upon  an  attachment  after  judgment  duly  served 
upon  the  city  subsequently. — Archibald  J. — Dalbec  vn.  Trudel,  R.  J. 
Q.,  7  C.  S..  p.  205. 

XtnXcu  This  article  was  added  by  the  R.  S.  Q.,  and  is  noted  in 
full  in  Vol.  I.  p.  745. 

Amendment. —  Article  1571a  of  the  Civil  Code,  as  added  by 
article  5814  of  the  Revised  Statutes  of  the  Province  of  Quebec,  is 
amended  by  replacing  the  last  paragraph  thereof  by  the  following : 

"  The  delivery  of  a  copy  of  the  deed  of  sale,  required  by  article 
"  1571,  may  be  effected  by  leaving  such  copy  for  the  debtor  in  the 
"  hands  of  the  prothonotary  of  the  district  in  which  the  debt  was 
"  contracted,  or  of  the  district  in  which  the  action  may  be  brought." 
— Q.  54  Vict.,  cap.  40,  sec  1. 

Semite  :  La  signification  d'un  transport  k  un  absent,  en  laissant 
une  copie  k  son  procureur,  est  insuffisante,  la  loi  en  prescrivant  uu 
autre  mode  &  I'art.  5814  S.  R.  Q. — C.  R. — Dessert  vs.  Rohidoiix,  16  Q. 
L.  R.  p.  118. 

15716.  This  article  was  added  by  the  R.  S.  Q.,  and  is  noted  in 
full  in  Vol.  1,  p.  745. 

lS7lc.  This  article  was  added  by  the  R.  S.  Q.,  and  is  noted  in 
full  in  Vol.  1,  p.  746. 

Lorsqu'une  vcnte  de  cr^nce  a  m  faite  par  un  curatcur  a  une 
cession  de  biens,avec  I'autorisation  dujuge,  il  nest  pas  necessaire,  aux 
termes  de  I'article  lS71c  du  code  civil,  de  deposer  an  grefie  une  copie 
de  cette  autorisation,  mais  le  d^pdt  de  I'acte  de  vente  sufBt  Quand 
des  billets  k  ordre  out  6te  vendus  par  le  curateur,  il  n'est  pas  neces- 
.Sfure  de  deposer  au  greffe  copie  de  I'acte  de  vente  et  de  faire  les 
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■annonces  requises  par  Tarticle  1571c  pour  op6rer  signification  au 
d^biteur  de  ces  billets.  L'endossement  du  curateur  suffit  pour  op6rer 
le  transport  des  billets  et  il  suffit  k  Tacheteur  d'exhiber  cet  endosse- 
ment  au  d^biteur  pour  le  notifier  de  la  vente  en  question. — Pagnuelo, 
J. — Bdstien  va,  Labrie,  R.  J.  Q.,  4  C.  S.,  p.  20. 

1573.  1.  Qu'un  bon  au  porteur,  pour  une  somme  d  argent, 
payable  aussitdt  que  le  signataire  aura  collects  deux  billets  qui  lui 
sont  mis  en  mains,  pent  6tre  transports,  sans  transport  rSgulier,  et 
que  le  porteur  de  ce  bon  pent  en  recouvrer  le  montant  du  signataire, 
malgre  qu'une  saisie-arrSt  lui  ait  6tS  signifiSe,  avant  Taction  prise 
par  le  porteur  de  ce  bon  et  que  ce  n'est  pas  k  lui  k  faire  disparaitre 
•cette  saisie. — C.  R. — Law/^urewx  vs.  Roy,  18  R.  L.,  p.  680. 

2.  The  sale  and  transfer  of  instruments  of  no  intrinsic  value,  but 
evidence  of  value,  as  notes,  bills  of  exchange,  bank  bills,  bills  of  lading, 
warehouse  receipts,  bonds  and  debentures,  is  not  subject*to  Art.  1487, 
1488,  1489  and  1490  C.  C.  Such  instruments,  when  payable  to  bear- 
er, require  no  other  evidence  of  proprietorship  than  simple  possession, 
against  which  the  only  practically  effective  plea  is  bad  faith  in  the 
holder,  and  the  burden  of  proof  is  on  the  party  who  sets  it  up.  In 
the  absence  of  such  allegation  and  proof,  the  owners  of  debentures 
pledged,  without  authority,  by  their  agent,  as  security  for  a  loan  to 
himself  by  a  broker,  cannot  revendicate  them  in  the  hands  of  the 
latter.  The  fact  that,  when  they  were  pledged,  the  debentures  had 
matured  and  were  past  due  is  immaterial  and  does  not  affect  the 
right  of  ownership  of  those  who,  as  the  parties  in  this  case,  are  not 
liable  either  as  makers  or  endorsers  for  the  payment  thereof. —  Q.  B. 
—McNider  <&  Young,  R.  J.  Q.,  3  B.  R.,  p.  639. 

1574.  La  signification  au  dSbiteur  principal  du  transport  d'une 
crSance,  assur6e  par  un  cautionnement,  suffit  pour  lier  les  cautions, 
malgrS  que  le  transport  ne  leur  ait  jamais  Ste  signifi6. — C.  R. —  Lloyd 
V8.  Muivy  R.  J.  Q.,  7  C.  S.,  p.  114. 

1570.  1.  Le  demandeur  avait  vendu  une  jument  et  un  harnais  au 
dSfendeur,  pour  le  prix  de  SlOO,  et  avait  re5u  de  ce  dernier,  en 
paiement.  un  billet  du  mSme  montant,  signS  en  1890  par  un  nommS 
Joseph  A.  Rowe,  et  payable  au  dSfendeur  et  non  k  Tordre  de  ce 
dernier.  Jugp,  :—- (Infirmant  le  jugement  de  la  Cour  de  Circuit  pour 
le  comtS  de  Huntington,  Bdanger,  J.)  Que  le  paiement  de  la  crSance 
^u  demandeur  par  ce  billet  constituait  une  vente  de  ce  billet,  et  cette 
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vente  ^tant  (aite  sans  garantie,  le  d^feodeur  n'4tait  pas  respomtable  de 
I'iosolvabilit^  Am  signataire  de  ce  billet  Que  la  veote  de  ce  billet. 
qui  n'4tait  pa.s  un  billet  &  ordre,  n'^tait  pas  une  transaction  commer- 
ciale,  mais  un  simple  transport  civil,  et  que  rapposition,  par  le  d^fen- 
deur,  de  son  nom  sar  le  doa  du  billet  ne  pouvait  avoir  I'efFet  que 
d'autoriser  le  porteur  h.  en  retirer  le  montant  comme  procureur. —  C. 
Yi.—Rowe  vs.  Cowan,  R.  J.  Q.,  6  C.  S.,  p.  161. 

2.  Qu'une  personne  qui  a  d^jk  achet4  k  I'enchere  publique,  d'un 
curateur  4  une  faillite,  les  livres  et  cr^ances  du  failli,  et  qui  fait 
revendre  ces  mSmes  cr^ances  h,  I'encan  public  par  un  encanteur,  apres 
avoir  fait  dans  les  livres  de  fausses  entries  et  avoir  prepare  une  Uste 
fausse,  y  incluant  des  comptes  qui  n'ont  jamais  eitiste  ou  qui  avaient 
4t4  pay^,  sur  laquelle  liste  la  vente  publique  aurait  eu  lieu,  commet 
un  dol  suffisant  pour  entacber  la  vente  de  nullity  et  que  cette  vente 
sera  annul^e,  quand  ni^me  il  sera  prouv^  qu'elle  a  eu  lieu  sans  gatantie 
aucuiie,pas  memede  I'existence  descr4ances. — M at e IE u,  J.— Perm ui' 
vs.  Tesaier.  M,  L  R.,  5  S.  C,  p.  102. 

1S7?.  1.  Dans  un  acte  de  transport  d'une  creance,  la  clause, 
avec  garantie  de  fournir  et  faira  valoir,  sans  autres  expressions  di-- 
montrant  que  les  parties  ont  voulu  Inidonner  un  sens  plus  6tendu,  iie 
garantitla  solvability  du  d^biteur  que  jusqu'^l'^h^ancede  lacr&ince, 
et,  si  celle-ci  est  actuellement  exigible  loi-s  du  transport,  alois  cette 
clause  ne  garantit  que  la  solvability  actuelle  du  d4biteur  et  pendant 
un  temps  ensuite  raisonnable  pour  permettre  iiu  cessionnaire  d'exiger 
promptement  le  paiement.  Dans  une  action  par  le  cessionnaire,  centre 
te  c^dant,  fondt'e  sur  cette  clause,  dans  le  cas  d'une  dette  exigible  an 
moment  du  transport,  le  demandeur  doit  alleguer  et  prouver  que  le 
d^biteur  n'^tait  pas  solvable  lors  du  transport,  autrement  Taction  sera 
d^bout^e,  meme  si  le  difendeur  n'a  pas  plaide  &  I'action,  Le  fait  que, 
prfes  de  quatre  ans  aprte  le  transport,  le  d6biteur  est  insolvable,  ne 
permet  pas  de  pr^sumer  que  cette  insolvabilit^  remonte  k  la  date  du 
transport.  La  clause,  "avec  gamntie  de  la  solvability  tant  actuelle 
que  future  du  d^biteur,"  ins^r^e  dans  un  acte  de  transport  d'une 
cr^nce  payable  en  divers  installements,  dont  les  uns  sont  ^hus  et  le.* 
autres  k  6cboir,  k  d^faut  d'autres  expressions  d^montrant  que  les  par- 
ties ont  donn^  un  sens  plus  ^tendu,  ne  garantit  que  la  solvability  ac- 
tuelle du  d^biteur  pour  les  installements  6chns,  et  la  solvability  du 
d^biteur  i  I'^ch^ance  des  autres  termes.  Si  Taction  principale  n'eat 
pas,  k  sa  face  mime,  fondle  en  droit,  elle  ne  peut  donner  lieu  a  une 
action  en  garantie  simple,  porce  que  Taction  principale  ne  eontient 
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aucune  chose  dont  le  d^fendeur  en  garantie  soit  tenu  de  garantir  le 
d^fendeur  principal. — CiMON,  J. — Fraser  vs.  Roy,  R  J.  Q.,  3  C.  S.,  p. 
501. 

2.  Le  cessionnaire  d'une  cr6ance,avec  garantie  de  fournir  et  faire 
valoir,  devient  le  mandataire  du  cedant  pour  le  recouvrement  de  la 
somme  transport^e,  et,  comme  tel,  est  tenu  de  prot6ger  les  interSts  du 
cedant  et  est  responsable  cnvers  lui  des  fautes  qui  peuvent  mettre  sea 
droits  en  p6riL  Ainsi,  lorsque  le  cessionnaire  a  fait  vendre  les  im- 
meubles  hypoth6qu6s  en  faveur  de  la  creance  c6d6e  et  a  6cartee  les 
encheres  dans  le  but  d*acheter  lui-menie  ces  immcubles  k  vil  prix,  il 
n  aura  pas  de  recours  contre  le  c6daut,  s'il  est  demontr6  qu'il  a  plus 
tard  r6alis6,  par  la  vente  des  immeubles  ainsi  achetes  k  vil  prix,  une 
somme  plus  que  suffisante  pour  ^teindre  la  creance  en  question. — C- 
B..—Ethier  vs.  Gorheille,  R.  J.  Q.,  6  C.  S.,  p.  267. 

3.  Where  a  note  of  a  third  party  is  transferred  for  valuable 
security,  being  given  in  payment  of  goods  purchased,  and  the  note  is 
not  endorsed  by  the  transferor,  a  warranty  is  implied  that  the  maker 
is  not  insolvent  to  the  knowledge  of  the  transferor.  If  it  be  proved 
that  the  maker  of  the  note  was  insolvent,  to  the  knowledge  of  the 
transferor,  the  party  who  received  it  is  entitled  to  offer  it  back  and 
claim  the  amount  from  the  transferor,  without  askins:  for  the  recision 
of  the  contract  in  toto.  Art.  1530  does  not  apply  to  such  a  case,  and 
there  being  no  time  fixed  by  law  for  offering  back  such  note,  it  is  in 
the  discretion  of  the  Court  to  determine  whether  there  was  iac/ie^,  and 
whether  the  transferor  was  prejudiced  by  the  delay. — Q.  B. — Lewis 
&  Jeffery,  M.  L.  B.,  7  Q.  B.,  p.  141. 

ltS^3.  1.  Que  la  cession  k  forfait  de  cr^ances  litigieuses  depen- 
dant d*une  faillite,  consentie  par  adjudication  publique,  en  vertu  de 
Tautorisation  de  justice,  conform6meut  k  Tarticle  772  C.  P.  C,  n'est 
pas  soumise  au  retrait  r^gle  par  I'article  1582  C.  C. — DeLorimier,  J. 
— Gwilhavit  vs.  De8marai%  18  R.  L.,  p.  517. 

2,  Que  I'exception  de  droits  litigieux,  consacr^e  par  Tarticle  1582 

C.  C,  qui  permct  k  celui  de  qui  ils  sont  reclames  de  s  en  faire  dechar- 

ger,  en  remboursant  k  I'acheteur  le  prix  de  vente,  avec  les  frais  et 

loyaux  coClts  et  les  int^rets  sur  le  prix,  k  compter  du  jour  oh  le  paie- 

ment  a  6t6  fait,  est  une  exception  cr66e  en  faveur  du  debiteur,  et  que 

le  c6dant  de  ces  droits  litigieux  ne  pent  invoquer  cette  exception  sur 

une  demande  en  garantie  du  cessionnaire,  bas6e  sur  les  plaidoyers  du 
27 
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d6biteur  invoquant  d'autres  moyens  que  ceux  de  Texception  de  droits 
litigieux.  Que  le  cessionnaire  de  droits  litigieux  n'a  pas  de  recours 
en  garantie,  contre  le  c^dant,  si  le  d6biteur  invoque  Texception  de 
droits  litigieux,  vu  qu'en  ce  cas  le  debiteur,  en  remboursant  le  ces- 
sionnaire, est  admis  a  prendre  le  mareh6  du  cessionnaire  et  que  le 
retrait  op^re  subrogation,  par  laquelle  le  debiteur  prend  la  place  du 
cessionnaire  et  est  cens6  avoir  lui-mSme  transig6  avec  le  c6dunt  et 
6teint  ainsi  compl^tement  sa  dette. — Mathieu,  J. — Lamarche  vs.  Ban- 
que  Ville  Marie,  20  R.  L,  p.  328. 

3.  Une  partie  d^fenderesse  ne  pent  en  mSme  temps  qu'elle  con- 
teste  Taction  au  fond,  plaider  Texception  de  droit  litigieux,  pour  le  cas 
ou  la  reclamation  du  demandeur  serait  reeonnue  bien  fondee,  le  but 
de  la  faculty  accord^e  au  debiteur  de  se  faire  subroger  au  droit  du 
cessionnaire  d  un  droit  litigieux,  en  lui  remboursant  le  prix  de  la  ces- 
sion, 6tant  d'empecher  un  proems  ou  d'y  mettre  fin, — C.  R. — Ghartrand 
V8,  City  of  Sorel,  R.  J.  Q.,  7  C.  S..  p.  337. 

1(S83.  1.  B.  became  holder  of  40  shares,  upon  transfers  from  D. 
et  alt  iu  the  capital  stock  of  the  St.  Gabriel  Mutual  Building  Society. 
At  the  time  of  the  transfer,  the  shares  in  question  had  been  declared 
forfeited  for  non-payment  of  duea  Subsequently,  by  a  Superior 
Court  judgment,  rendered  in  a  suit  of  one  C,  other  shares,  which  had 
been  confiscated  for  similar  reasons,  were  declared  to  be  valid  and  to 
have  been  illegally  forfeited.  Thereupon  B,  by  a  writ  of  petition  for 
mandamua,  asked  that  he  be  recognized  as  a  member  of  the  Society 
and  be  paid  the  amount  of  dividends  already  declared  in  favor  of,  and 
paid  to,  other  shareholders.  B.'s  action  was  met,  amongst  other  pleas, 
by  one  setting  forth  that  B.  had  acquired,  under  the  transfer  in 
question,  litigious  rights  and  that,  by  law,  he  was  only  entitled  to 
recover  from  the  Respondents  the  amount  he  had  actually  paid  for 
the  same,  together  with  legal  interest  and  the  costs  of  transfers.  Heldy 
affirming  the  judgment  of  the  Court  below  (FoURNlER  &  Henry,  JJ.» 
dissenting)  that,  at  the  time  of  the  purchase  of  said  shares,  B.  was  a 
buyer  of  litigious  rights  within  the  provisions  of  C.  C.  1583  and  that, 
under  C.  C,  1582,  he  could  only  recover  from  the  liquidators  the  price 
paid  by  him,  with  interest  thereon. — Supreme  Court. — Brady  & 
Stewart,  15  S.  C.  R,  p.  82 ;  10  L.  N.,  p.  324.— Q.  B.— M.  L.  R,  2  Q.  B., 
p.  272. 

2.  When  an  advocate  takes  a  transfer  of  a  note,  after  maturity, 
knowing  that   payment   thereof  has   been   refused,  by   the   maker* 
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because  no  consideration  was  received,  he  will  be  deemed  to  be  buying 
a  litigious  right.  (C  C.  1485.^) — Q.  B. — Bergevin  &  Masson,  M.  L.  R., 
6  Q,  B..  p.  104  ;  19  R,  L,  p  433. 

3.  Where  several  shareholders  assign  their  claims  to  one  of  their 
number,  not  selling  them  to  him,  but  constituting  him  procurator  i/ti 
rem  sv^m,  the  defence  of  litigious  rights  cannot  be  pleaded,  this  form 
of  association  ad  Litem,  i.  «.,  the  joinder  of  several  creditors  to  bring 
a  joint  action  against  the  same  Defendant,  being  recognized  by  the 
civil  law, — Pagnuelo,  J. — McDoTiald  vs.  Rankin,  M.  L.  R.,  7  S.  C, 
p.  44. 

4.  Une  convention  en  vertu  de  l^aquelle  le  d6fendeur  s'6tait 
engage  k  payer  la  somme  de  $500  si  un  tableau,  attribu^  au  Corr6ge, 
dont  il  avait  acquis  la  propri6t6  pour  un  tiers  d'int^rSt,  6tait  prouv6 
authentiquc,  cr^e  une  cr^ance  d'une  nature  litigieuse,  et  Tacquisition 
de  cette  cr^ance  pax  le  demandeur,  huissier  de  la  Cour  Sup^ri^ure,  est 
nulle. — Mathieu,  J. — Eeed  v8.,Helbrdnner,  R  J.  Q.,  3  C.  S.,  p.  363. 

5.  A  right,  though  non-litigious  in  itself,  may,  if  purchased  with 
a  view  to  obtain  a  standing  for  a  contestation,  become  a  litigious 
right  which  an  advocate  may  not  purchase. — Andrews,  J. — In  re 
Quay,  R  J.  Q.,  7  C.  S.,  p.  25. 

1594.  1.  The  exception  in  C.  C.  1584  §  4,  only  applies  to  the  pai*- 
ticular  demand  in  litigation,  which  has  been  confirmed  by  a  judgment 
of  a  Court,  or  which,  having  been  made  clear  by  evidence,  is  ready 
for  judgment. — Supreme  Court.  —  Brady  &  StewoH,  15  S.  C.  R,  p. 
82  ;  10  L.  N.,  p.  324.— Q.  B.— M.  L.  R,  2  Q.  B.,  p.  272. 

2.  Un  droit,  s'il  a  6t^  litigieux,  cesse  de  T^tre  du  moment  qu'il  a 
^t^  affermi  par  un  jugement. — Larue,  J. — Gharest  vs.  Bdand,  R  J. 
Q.,  7  C.  S.,  p.  213. 

3.  Une  reclamation  contre  une  corporation  municipale,  pour  le 
recouvrement  du  montant  d*une  taxe  que  la  corporation  a  ill6galement 
imposee  et  per9ue,  n'est  p£LS,  lorsque  rill6galit6  de  la  taxe  a  ^t^  d6clar6e 
par  les  tribunaux,  un  droit  litigieux  au  sens  des  articles  1582  et 
suivants  du  Code  Civil. — C.  R. — Ghartrand  vs.  Gity  of  Sorel,  R  J.  Q., 
7  C.  S.,  p.  337. 

1(S80.  See  ca^es  noted  at  article  407. 

1592.  1.  La  translation  r6elle  de  la  chose  donn6e  en  paiement 
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neat  pas  requise pour  rendre  la dation  en  paiement  obligatoire  entre 
les  parties ;  mais,  sans  cette  translation,  la  dation  en  paiement  n'opfere 
pas  novation,  ni  extinction  entiere  de  la  dette  qu'elle  doit  acquitter  et 
qui  ne  Test  que  par  cette  translation.  La  convention,  dans  un  acte, 
que  le  paiement  sous  un  an  de  la  dette  et  des  billets  qui  la  constatent 
«t  qui  restent  jusque  Ik  entre  les  mains  du  cr^ancier,  6quivaudra  k 
rem^r^  des  meubles  qui  y  sont  enum^r^s  et  qui  y  sont  dits  donnas  en 
paiement,  mais  qui  sont  laiss^s  en  la  possession  du  d^biteur,  qui  s'oblige 
de  les  tenir  assures,  jointe  aux  paiements  k  compte  de  sa  dette  accepts 
par  le  cr6ancier,  avant  et  aprea  Texpiration  de  Tannic.  n*est  pas, 
malgr<^  les  termes  employes,  une  dation  en  paiement,  mais  une  pro- 
messe  de  nantissement,  qui  ne  fait  pas  le  cr^ancier  proprietaire  et  qui 
ne  lui  permet  pas  de  revendiquer  ces  meubles. — Casault,  J. — Dignard 
vs.  RobitaiUe,  15  Q.  L.  R.,  p.  316. 

2.  The  parties  to  a  gift  inter  vivos  of  certain  real  estate  with 
warranty  by  the  donor,  did  not  register  it,  but,  by  a  subsequent  deed, 
which  was  registered,  changed  its  nature  from  an  apparently  gratui- 
tous donation  to  a  deed  of  giving  in  payment  (dation  en  paiement) 
In  an  action  brought  by  the  testamentary  executors  of  the  donor  to  set 
aside  the  donation  for  want  of  registration  it  was  heldy  ('affirming  the 
judgment  of  the  court  below),  that  the  forfeiture  under  art,  806  C.  C, 
resulting  from  neglect  to  register,  applies  only  to  gratuitous  donations, 
and  as  the  deed  in  this  case  was,  in  effect,  the  giving  of  a  thing  in  pay- 
ment {dation  enpaiement)  with  warranty,  which  under  article  1592  is 
equivalent  to  sale,  the  testamentary  executors  of  the  donor  had  no 
right  of  action  against  the  donee,  based  on  the  absence  of  registration 
of  the  original  deed  of  gift  inter  vivos. — Supreme  Court. — Laconte 
A  Wilson,  20  S.  C.  R.,p.  218.-^Q.  B.—  20  R.  L.,  p.  285  ;  M.  L.  R.,  6  Q. 
B.  p.  316. 

3.  La  d61ivrance  de  I'immeuble  n  est  requise,  pour  rendre  la  da- 
tion en  paiement  parfaite,  qu'entre  le  cedantet  lacqu^reur,  et  les  tiers 
ne  sont  pas  re9U'?  k  en  invoquer  le  d^faut. — C.  R. — Caron  vs.  Houle, 
R.  J.  Q.,  2  C.  S.,  p.  186. 

1597.  Que  Techange  est  nuUe  lorsque  Tune  des  parties  n*est  pas 
proprietaire  de  la  chose  qu'il  s  est  engag6  a  donncr  en  6changa  Que 
neanmoins,  lorsque  le  demandeur,  qui  revendique  la  chose  et  reclame 
des  dommages  pour  non  livraison,  ignorait  que  cette  chose  ne  fut  pas  la 
propriety  du  d^fendeur,  et  que  sa  demande  de  revendication  doit,  pour 
raison  de  ce  fait,  6tre  renvoy^e,  le  defendeur  sera  condamn6  k  payer 
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au  demandeur  des  dommages  et  en  outre  tous  les  frais  de  Taction : — 
Mathieu  J. — Cadiaux  vs.  Rawlinson,  R.  J.  Q.,  2  C.  S.,  p.  296. 

1399.  Que  le  curateur  aux  biens,  qui  se  fait  autoriser  par  le 
juge  a  continuer  les  affaires  de  Tinsolvable  et  qui,  sous  cette  autori- 
sation,  manufacture  et  livre  des  effets  de  marchandises  Ji  une  personne 
qui  les  avait  orJonnes,  en  ^change  d*etfets  que  Tinsolvable  lui  avait 
livr^s,  ant6rieurement  a  la  cession  de  biens,  et  qui  ne  lui  couvenaient 
pas,  n'a  pas  d'action  contre  cette  personne,  pour  le  prix  de  ces  effets, 
ainsi  livrfes  en  execution  de  Tordre  donn6  aTinsolvable,  mais  n**i  droit 
,qu*aux  marchandises  que  ces  effets  remplacent. — Q.  B. — Angus  <k 
Watson,  17  R.  L.,  p.  664. 

160S,  Que  le  contrat  en  vertu  duquel  un  propri^taire  pormet  k 
une  personne  d'occuper  un  immeuble  k  charge  d'exercer  une  surveillance 
sur  cet  immeuble,  d'administrer  les  moulins  qui  s  y  trouvent  et  de 
pensionner  et  loger  ce  propri(^taire  et  sa  famill »  de  temps  &  a  itre, 
constitue  un  contrat  innom6  qui  se  rapproche  plus  du  bail  que  de 
tout  autre  contrat  et  que  les  regies  dn  louige  s'y  applique.  Que  dans 
ces  circonstances,  I'occupanb  a  droit  h,  un  conije  de  trois  mois  avant 
de  pouvoir  §tre  expuls^  de  cette  propriete. — Jette,  J. — Brunei  vs, 
Berthiaume,  R.  J.  Q.,  2  C.  S.,  p.  416. 

1699.  1.  That  where  a  lease  in  writing  is  continued  by  tacit 
reconduction,  the  notice  necessary  to  terminate  it  must  be  in  writing. 
— Q.  B. — Lacroix  &  Fauteux,  M.  L  R.,  7  Q.  B.,  p.  40. 

2.  Dans  Tesp^ce  les  parties  6taient  sous  Timpression  qu'un  bail, 
consenti  par  le  demmdeur  au  d^fendour,  se  continuait  de  lui-m^me 
pour  cinq  ans  k  compter  du  ler  mai  1893.  tandis  que  cette  continua- 
tion n'avait  lieu  que  si  le  locataire  en  d  mnait  un  avis  de  trois  mois 
au  locateur,  ce  qu  il  n  avait  pas  fait.  Sous  Teuipire  de  cette  erreur 
commune,  le  demandeur  ne  cbercha  pas  un  autre  locataire  et  laissa 
menie  le  D^fendeur  sous-louer  une  partie  de  Timmeuble  qu'il  lui  avait 
lou6. — Jugd,  fconfirmant  le  jugement  de  la  Oour  Sup6rieure,  MathieWy 
J.)  Que  du  silence  du  Demandeur  avant  I'expiration  du  bail,  on  ne 
pouvait  inf^rer  la  tacito  reconduction  du  bail  consenti  en  faveur  du 
d6fendeur. — C.  R. — Hickey  vs.  Ewan,  R.  J.  Q.,  6  C.  S.,  p.  29. 

1612.  1.  Que  le  locataire  qui  pref&re  met  fin  au  bail  que 
d'attendre  que  les  premisses  loupes  et  qui  auraient  dft  lui  etre  livr^s 
k  une  date  fixe,  soient  terminees,  n  a  droit  qu'aux  dommages  qu'il  a 
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{5u  soufirir,  pour  pertes  subies,  par  suite  de  pr^paratifs  pour  installa- 
tion et  par  la  privation  des  lieux,  qui  faisaient  Tobjet  du  bail,  que 
pour  Tespace  de  temps  qui  s'est  ^coul^  entre  la  date  iix^e  pour  la 
livraison  et  Finstitution  de  son  action  en  r^siliation  du  bail. —  Q.  B. — 
Evans  &  Moore,  16  R.  L.,  p.  668.  ^ 

2.  Where  the  lessee  leased  buildingrs  in  course  of  construction 
and,  on  taking  possession  of  the  same,  also  occupied  and  used,  without 
objection  on  the  part  of  the  lessor,  during  nearly  four  years,  a  small 
shed,  in  rear  of  the  leased  premises,  the  shed,  although  not  mentioned 
in  the  lease  or  shown  in  the  architect's  plans  of  the  buildings,  must 
be  considered  as  an  accessory  of  the  premises  leased  and  the  lessor, 
by  acquiescing  in  the  lessee's  occupation  for  so  long  a  period,  without 
claiming  rent,  had  placed  that  construction  upon  the  contract. — Q.  B. 
—Myler  &  Styles,  M.  L.  R.,  4  Q.  B.,  p,  113. 

3.  Where  the  lease  stipulated  that  the  lessee  should  have  the  use 
of  a  portion  of  the  yard  in  rear  of  the  building  leased,  which  portion 
should  be  determined  by  the  lessor,  with  right  to  the  lessee  to  fence 
the  same  at  his  option,  the  lessor  was  not  entitled,  after  the  lessee 
had  been  four  years  in  possession  with  the  yard  open,  to  erect  a  fence 
across  the  yard,  more  especially  as  the  fence  deprived  the  lessee  of 
light  and  air. — Q.  B.-^— Myler  &  Styles,  M.  L.  R.,  4  Q.  B.,  p.  116. 

4.  Where  a  house  in  course  of  erection  is  leased  with  promise  of 
possession  at  a  particular  date,  and  the  premises  are  not  ready  for 
occupation  at  the  time  stipulated,  the  lessee  is  justified  in  refusing  to 
take  possession,  and  is  not  liable  for  rent  under  the  contract.  The 
presence  of  the  lessee  in  the  house  leased,  after  the  beginning  of  the 
terms  of  the  lease,  as  a  contractor  employed  to  do  certain  work  on 
the  premises,  will  not  be  considered  an  occupation  or  possession  of 
the  premises  under  the  contract  of  lease. — C.  R. —  Rioptl  vs,  St- 
Amour,  R  J.  Q.,  1  C.  S.,  p.  238. 

5.  Que  malgr6  la  stipulation  que  le  locateur  ne  sera  pas  tenu  de 
faire  aucunes  reparations,  pas  mSme  celles  que  la  loi  impose  au  pro- 
pri6taire,  la  raaison  lou^e  doit  ^tre  habitable  et  salubre,  sinon,  le 
locateur  a  le  droit  d'exiger  les  reparations  n^cessaires  pour  rendre 
cette  maison  habitable,  et,  k  d^faut  de  reparations,  la  faculty  de  laisser 
les  lieux.  Que,  cependant,  lorsqu'avant  Taction  le  locateur  a  offert 
de  r^silier  le  bail,  Taction  du  locataire  pour  dommages  et  les  frais  sera 
renvoy^e. — C.  R — Bagg  vs.  Duchesneau,  R  J.  Q.,  2  G.  S.,  p.  360. 
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6.  Under  a  plea  of  general  issue,  to  an  action  by  a  lessee  to 
resiliate  a  lease,  on  the  ground  that  the  lessor  leased  the  premises, 
underneath  the  part  of  the  house  leased  to  the  Plaintiff,  for^  purposes 
of  prostitution  it  was  Jield  that  the  Defendant  might  prove  that  the 
Plaintiff  herself  leased  some  of  her  rooms  to  prostitutes  ;  aud  that, 
under  the  circumstances,  the  axstion  could  not  be  maintained. — Q.  6. — 
Menard  dit  Bonenfant  &  Bryson,  R.  J.  Q.,  1  B.  R.,  p.  164. 

7.  Le  locateur  est  responsable  des  dommages  caus^  au  locataire 
de  la  partie  inf^rieure  d'un  Edifice,  par  une  fuite  d'eau  dans  I'^tage 
sup^rieur. — C  R. — Bernard  vs.  Cdti,  R.  J.  Q.,  2  C.  S.,  p.  82. 

8.  L'obligation  d'entretenir  la  chose  lou^e,  que  la  loi  impose  au 
bailleur,  n  est  que  de  la  nature  et  non  de  Tessence  du  contrat  de 
lou'tge  et,  partant,  la  stipulation  qui  restreint  et  modifie  cette  obliga- 
tion et  en  exoii^re  le  bailleur  est  valable.  Une  stipulation  de  cette 
nature  n  est  pas  contredite  par  une  autre  clause  du  meme  bail,  astrei- 
gnant  le  locataire  k  souffrir  les  grosses  reparations  au  cas  oi!i  le 
locateur  voudrait  les  faire. — C.  R.  —  DeavZt  vs.  Ledoux,  R.  J.  Q.,  5  C. 
S„  p.  293. 

9.  Bien  qu'un  locataire,  qui  loue  une  construction  pour  y  exercer 
son  Industrie,  ait  le  droit  d'y  installer  les  appareilsen  usage  dans  cette. 
industrie,  il  ne  pent  s'en  prendre  qu'a  lui-meme  si  la  con-^truction, 
qu'il  savait  Stre  tr^s  vieille,  est  devenue  impropre  pour  les  fins  de  son 
iudustrie,  par  suite  des  oscillations  caus6es  par  les  appareils  qu'il  avait 
imprudemment  places  au  premier  6tage  de  cette  b&tisse,  laquelle  n'^tait 
pas  assez  forte  pour  les  y  supporter.  —  De  Lorim^er,  J.  —  Mireau  vs. 
Allan,  R.  J.  Q.,  5  C.  &,  p.  433. 

1613.  1.  Le  fait  que  la  maison  avait  besoin  de  certaines  repara- 
tions au  moment  du  bail,  n'autorise  pas  le  locataire  k  demander  la 
r^siiiation  du  dit  bail,  si  ces  reparations  a  faire  n'etaient  pas  connues 
du  locateur  et  si  ensuite  elles  ont  6te  faites  avec  diligence, — C.  R. — 
Seymour  vs.  Smith,  33  L.  C,  J.,  p.  165 

2.  When  the  lessor  undertakes  by  the  lease  to  put  the  premises 
in  good  tenan table  condition  and  he  neglects  to  do  so,  the  lessee  may, 
after  putting  the  lessor  in  default,  make  such  repairs  as  are  urgently 
needed  for  the  safety  and  health  of  the  occupants,  without  first 
having  recourse  to  judicial  authority  and  may  recover  the  cost  of  the 
same  from  the  lessor. — Davidson,  J. — McCaw  vs.  Barrington,  M.  L. 
R.,  4  S.  C,  p.  210. 
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The  above  case  was  coDfirmed  in  the  Court  of  Review  by  the 
following  judffmeiit. : — 

Que  le  locataire,  qui  a  fait  aux  lieux  lou^s  des  r4parations  o^ces- 
aaire.s,  a  droit  au  rembountement  des  depenses  qu'elles  lui  ont  cout^es- 
quand  lueine  11  n'aurait  pa3  ete  aiitoris^  k  en  faire  par  aa  Jiigeineiit 
de  la  Cour  et  qu'il  a  aussi  droit  h.  une  diminution  du  loyer  repr^en- 
taiit  le  ilunitna^e  qu'il  a  souffert  pareequ'il  n'a  pu  jouir  de.s  lieus  lou^s 
au  temps  spfeifi^  au  bail,  vu  leur  mauvais  6tat  de  reparations. — C.  R 
— McCaw  vs.  Barrington,  34  L.  C.  J-,  p-  78. 

3.  Que  lea  toits,  dans  ce  paya,  doivent  4tre  sufBsants  pour  suiipor- 
ter  une  certaine  quantity  de  neige,  vu  que  lea  propri^tairea  ne  peuvent 
esp4rer  que  les  locataires  tiendront  toujours  cea  toits  absolnnient 
libres  de  neige  p<-n<Jant  les^grandes  tempStes  d'hiver. — C.  R, — Evanx 
vs.  Stniuhenzie,  18  R  L.,  p.  216. 

4.  Que  le  locataire  n'a  pas  le  droit  de  poursuivre  pour  repHrations 
faites  h.  la  maiaon,  avant  d'avoir  mia  le  propri^taire  en  deiueme  de 
faire  lea  dites  reparations. — Routhier,  J. — Qtiicliereav,  vs.  Laokunar. 
16  Q  L.  R,p.  117. 

5.  Que  le  locateur  n'eat  responaable  dea  dommoges,  envers  le 
locataire,  encourus  par  le  mauvais  ^tet  des  lieux,  qu'apres  avoir  et^ 
r^guliferement  raia  en  demeure  d'y  faire  lea  reparations  n^cessairea. 
Que  cette  mise  en  demeure  pent  etre  verbal,  merae  dana  le  ens  d'un 
bail  ^crit,  pourvu  qn'elle  puisae  fetre  prouv^e  l^galement,  soil  par  un 
coramencemeut  de  preuve  par  ^crit,  ou  par  aveu. — Champj^gne.  D,  M. 
—D6ca/ry  vs.  Lafitur,  13  L.  N..  p.  314. 

6.  Where  leased  premises  are  in  such  an  unsanitary  condition  ok 
to  expose  the  lesaee  and  hta  family  to  danger  of  disease,  the  lessee 
may  abandon  the  premises,  without  an  antecedent  judgment  of  the 
Court.  Where  a  complaint  about  the  unhealthy  condition  of  the 
premises  is  well  founded,  it  becomes  a  landlord's  clear  and  imme- 
diate duty  to  relieve  his  tenant  of  danger  to  life  and  health,  and  he 
cannot  shelter  himself  behind  a  demand  for  a  Sanitary  Inspector's 
report.  —  Davidson,  J. — Palmer  vs.  Barrett,  M.  L.  R.,  6  8.  C,  p.  446. 

7.  Que  malgre  la  stipulation  que  le  locateur  ne  aera  tenu  de  faire 
ancunes  reparations,  pas  m4me  celles  que  la  loi  impose  au  proprietaire, 
la  maiaon  lou^e  doit  ^tre  habitable  et  aalubre  ;  ainou,  le  locataire  a  le 
droit  d'exiger  les  r^parationa  n^ceasaires  pour  rendre  cette   maiaon 
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habitable,  et  a  d6faut  de  reparations,  la  faculty  de  laisser  les  lieux. 
Que,  cependant,  lorsqu'avant  I'aetion,  le  locateur  a  offert  de  r^silier  le 
bail,  Taction  da  loeataire  pour  dommages  et  les  frais  sera  renvoy^e. — 
C.  R. — Bagg  vs.  Duchesneau,  R  J.  Q.,  2  C.  S.,  p.  350. 

8.  See  also  case  of  Deault  vs.  Ledoux^  noted  in  this  Supplement, 
at  article  1612,  decision  number  8. 

1614.  1.  Qu'en  droit  le  locateur  est  tenu  de  la  garantie,  en  vers 
le  loeataire,  k  raison  de  tous  les  vices  et  d^fauts  de  la  chose  louee  qui 
en  empechent  ou  diminuent  Tusage,  soit  que  le  locateur  les  connaisse 
ou  non.  Que  cette  obligation  donne  au  loeataire  une  action,  qui  a 
pour  but  d'obtenir  la  r^siliation  du  bail  et  la  decharge  du  prix,  mais 
qu'elle  n'astreint  le  locateur  aux  dommages-int^rets  soufferts  par  le 
loeataire  que  si  le  locateur  a  connu  les  vices  de  la  chosa  Que,  dans 
tous  les  cas,  le  locateur  n  est  pas  tenu  des  vices  apparents  et  dont  le 
loeataire  a  pu  lui  mSme  connaitre  I'existence. — Tellier,  J. — Peatman 
V8.  Lapierre,  18  R.  L.,  p.  35. 

2.  The  owner  of  a  building  is  responsible  for  damages  caused  by 
the  falling  or  giving  way  of  a  portion  of  it,  when  the  accident  occurs, 
either  from  want  of  repairs  or  from  a  defect  in  the  construction. 
The  obligation  of  the  lessor  towards  the  lessee  is  similar  to  that  of  an 
owner.  The  wife  of  the  lessee  is  entitled  to  invoke  the  cou'iitions 
of  the  lease  and  the  obligations  arising  from  the  relations  of  lessor 
and  lessee,  in  an  action  for  personal  injuries  suffered  by  her  from  the 
defective  conditions  of  the  Lased  premises. — Tait,  J. — Sim'm'^ns  vs. 
Elliott,  M.  L.  R.,  5  S.  C,  p.  182.— Q  B.— 20  R.  L.,  p.  666  ;  34  L.  C.  J., 
p.  336 ;  M.  L.  R.,  6  Q.  B,  p.  368. 

3.  Que  bien  que  le  locateur  soit  garant  envers  le  loeataire  de 
tous  les  vices  de  la  chose  lou^e  qui  en  empechent  ou  diminueLtTusage, 
soit  que  le  locateur  les  connaisse  ou  non,  cela  s'entend  de  la  diminu- 
tion du  loyer  ou  de  la  r^siliation  du  bail,  mais  que  le  locateur  ne  doit 
des  dommages  au  loeataire  que  lorsqu*il  connaissait  le  vice  de  la  chose 
lou6e. — Pagnuelo,  J. — Juteau  vs.  Magor,  R.  J.  Q.,  2  C.  S.,  p.  428. 

4.  Le  locateur  est  garant,  non  seulement  des  vices  existants  au 
moment  du  bail,  mais  aussi  de  ceux  qui  surviennent  pendant  la  jouis- 
sance,  et  ce,  lors  mSine  qu'il  n'aurait  pas  connu  les  d6fauts  caches  des 
premisses  lou6e&  Le  propri^taire  est  tenu  de  procurer  la  jouissance 
d'un  logement  sain  et  salubre  et  s*il  ne  le  fait  pas,  celui-ci  a  droit  de 
r^silier  le  bail,  et  d'abandonner  les  premisses  louees,  pourvu  qu'il  ait 


426  Consolidated  Supplement  No,  1. — Art,  1616, 

infonne  le  proprietaire  des  d^fauts  et  Tait  mis  en  demeure  d'y  rem6- 
dier,  et  que  le  proprietaire  ait  refus6,  ou  n6glig6,  de  r^pao^er.  Mais 
Tobligation  de  garantie  ne  s'etend  pas  au  del^,  et  le  proprietaire  ne 
peut  pas  Stre  tenu  responsable  des  dommages  soufFerts  par  le  loca- 
taire,  par  suite  des  d^fauts  qu'il  a  ignores  lors  du  bail,  qu'on  ne  lui  a 
pas  d^nonc^s  depuis,  et  qu*on  ne  la  pas  mis  en  demeure  de  r^parer. — 
RouTHiER,  J. — Benson  vs,  VallUres,  R.  J.  Q.,  6  C.  S.,  p.  245. 

5.  While,  under  article  1614  of  the  Civil  Code,  the  lessor  is  obliged 
to  warrant  the  lessee  against  all  defects  and  faults  in  the  thing  leased, 
which  prevent  or  diminish  its  use  whether  known  to  the  lessor  or 
not,  the  effect  of  the  obligation  of  warranty  imposed  on  the  lessor  by 
this  article  is  not  to  render  him  responsible  to  the  lessee  for  damages 
resulting  from  the  existence  of  such  defects,  where  the  same  are  un- 
known to  the  lessor,  or  where  he  is  not,  by  reason  of  his  profession  or 
trade,  bound  to  know  their  existence.  In  such  case  the  recourse  of 
the  lessee  is  limited  to  a  demand  for  resiliation  of  the  lease,  or  for  a 
diminution  of  rent  proportionate  to  the  diminution  cf  the  use  of  the 
premises  leased,  resulting  from  the  existence  of  such  defects.  A 
stipulation  in  the  lease,  that  the  lessee  shall  suffer  such  large  repairs 
to  be  made  to  the  premises  as  may  be  deemed  necessary,  without 
demanding  reduction  of  rent,  only  applies  to  repairs  which  may  be- 
come necessary  during  the  lease,  and  not  to  works  necessary  for  the 
remedying  of  defects  actually  existing  in  the  leased  premises  at  the 
date  oi  the  commencement  of  the  lease,  and  against  which  the  lessor 
Wiis  bound  to  warrant  the  lessee. — DoHERTY,  J. — Masson  vs,  Perravlt, 
R.  J.  Q.,  7  C.  S.,  p.  5. 

lOlO.  1.  Le  locataire,  qui  est  trouble  dans  la  jouissance  de  la 
chose  lou6e,  par  des  actes  legitimes  du  gouvernement,  mais  qui  n'en 
est  pas  absolument  priv6,  n*a  droit  qua  une  diminution  de  loyeretne 
pcut  demander  la  resiliation  du  bail.  Le  locateur  n'est  pas  tenu  des 
domm€tges-int6rets  resultant  du  trouble  provenu  d  une  cause  dtrangfere, 
qui  ne  peut  lui  etre  impute. — Larue,  J.  —  Ritchie  vs.  Walcot,  15  Q. 
L.  R.,  p.  165. 

2.  The  Iessee*s  right  of  action  against  the  lessor  to  obtain  a 
reduction  in  the  rent  and  to  recover  damages,  only  accrues  after  the 
rendering  of  a  judgment  against  the  lessor,  recognizing  the  rights  of 
the  third  party  who  has  disturbed  the  lessee  in  his  enjoyment,  or  after 
an  acquiescence  by  the  lessor  in  the  pretentions  of  the  third  party. 
In  this  case,  the  Plaintiff's  action  being  brought  before  the  rendering 
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of  such  judgment  against,  or  such  acquiescence  on  the  part  of  the 
lessor,  the  said  action  was  premature  and  must  be  dismissed  — 
WuRTELE,  J. — Oreat  North  Western  Tel.  Co.  vs.  Montreal  Tel  Co.,  34 
L.  C.  J.,  p.  35 ;  M.  L.  R,  6  S.  C,  p.  74.— Q.  B.— 20  R.  L..  p.  412  ;  M.  L. 
R.  6  Q.  B..  p.  257.— Supreme  Court.— 20  S.  C.  R.  p.  170. 

3.  Lorsque  le  voisin  abuse  de  son  droit  de  demolir  le  mur  mitoyen, 
le  locataire  pent  r^clamer  des  dommages  contre  ce  voisin  et  non  contre 
43on  locateur,  cet  abus  constituant  une  simple  voie  de  fait.  —  C.  R.  — 
RussM  vs.  Clay,  R.  J.  Q.,  6  C.  S.,  p.  62. 

161S.  1.  Until  a  judicial  disturbance  has  arisen  and  a  partial 
eviction  has  been  the  consequence  thereof,  no  claim  by  a  lessee  for  a 
reduction  of  rent  can  be  maintained.  A  judicial  disturbance  may 
arise,  either  by  an  action  of  a  third  party  setting  up  a  claim  of  right, 
to  the  detriment  of  the  lessee,  or  by  an  exception  setting  up  a  claim 
of  right,  in  answer  to  an  action  of  damages  brought  by  the  lessee 
against  a  trespasser.  A  lessee  who  is  disturbed  in  his  possession  by 
the  material  a^t  of  a  third  party,  whatever  may  be  the  assertion  of 
right  made  by  such  third  party  at  the  time  of  the  commission  of  the 
act,  should  treat  such  disturbance  as  a  mere  trespass  and  should 
bring  suit  against  the  trespasser  for  the  recovery  of  the  damages 
which  he  has  suffered  by  reason  of  such  trespass  and  to  prohibit  the 
trespasser  from  further  disturbing  him  in  his  enjoyment.  If  the 
trespasser,  by  his  pleas,  raises  a  claim  of  right,  the  lessee  should 
notify  the  lessor  of  the  disturbance  and  can  then  bring  an  action  in 
warranty  against  the  lessor,  for  the  purpose  of  obtaining  a  reduction 
of  rent  and  damages.  —  Wurtele,  J.  —  Great  North  Western  Tel.  Co. 
vs.  Montreal  Tel.  Co.,  M.  L.  R.,  6  S.  C,  p.  74 ;  34  L.  C.  J.,  p.  35.—  Q. 
B.— 20  R.  L.,  p.  412  ;  M.  L.  R.,  6  Q.  B.,  p.  257.— Supreme  Court.— 20 
S.  C.  R..  p.  170. 

2.  A  lessee  has  no  recourse  in  damages,  against  his  lessor,  for  dis- 
turbance in  his  enjoyment  of  the  leased  premise,  by  the  acts  of  a  third 
party,  e.  gr.,  the  owner  of  the  adjoining  property,  who  is  forced,  by  an 
-expropriation  of  part  of  his  property,  to  take  down  and  reconstruct  a 
building  on  his  own  land.  If  repairs  to  the  leased  premises  become 
necessary,  in  consequence  of  such  acts  of  the  adjoining  proprietor  in 
demolishing  and  rebuilding,  the  lessee  is  bound  to  put  the  lessor  in 
default  to  make  said  repairs  before  he  can  claim  damages  from  the 
lessor  for  delay  in  making  the  same. —  Doherty,  J. —  Panneton  vs. 
Fraser,  R.  J.  Q.,  4  C.  S.,  p.  355. 
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3.  Le  recours  du  locataire  contre  son  locateur,  lorsque  le  propri6- 
taire  voisin  a  d6moli  le  mur  mitoyen  pour  y  appuyer  une  construction 
nouvelle,  et  a  par  Ik  rendu  la  maison  lou^e  inhabitable,  est  en  diminu- 
tion de  loyer  ou  en  resiliation  du  bail,  et  non  en  dommages.  Lorsque 
le  voisin  abuse  de  son  droit  de  d^molir  le  mur  mitoyen,  le  locataire  pent 
r^clamer  des  dommacres  contre  ce  voisin,  et  non  contre  son  locateur,  cet 
abus  constituant  une  simple  voie  de  fait.  Les  mots  "  le  locataire  est 
"  oblige  de  payer  des  dommages-int^rets  siiivant  les  circonstances,"  dans 
Tarticle  1618  C.  C,  sentendent  des  dommages  resultant  d'unfait^raa- 
nant  du  locateur  et  d'oil  serai t  n6  le  conflit  sur  le  droit  de  propri6t6 
entre  lui  et  un  tiers,  et  non  des  dommages  qui  sont  uniquoment  ocea- 
sionnes  par  ce  tiers. — C.  R. — Russell  vs.  Clay,  R.  J.  Q.,  6  C.  S.,  p.  62. 

1610.  1.  Que  le  locateur  d'une  chambre  igamie,  avec  usage  en 
commun  du  poele  de  la  cuisine,  a  un  lien  ou  droit  de  retention  sur  les 
bagages  et  la  propri^e  de  son  h6te,  jusqu'au  paiement  du  prix  de 
location. — Champagne,  D.  M. — Picard  vs,  Gingue,  12  L.  N.,  p.  148. 

2.  Le  locateur  d'un  bail  k  ferme  a  un  privil&ge  pour  le  rembour- 
sement  des  avances  faites  au  locataire,  en  vertu  d*une  clause  du  bail  et 
pent  I'exercer  par  voie  de  saisie-gagerie  au  meme  titre  que  celui  qu'il 
a  pour  le  loyer. — C.  R. — Tessier  vs,  Rousseau,  15  Q.  L.  R.,  p.  307. 

3.  The  lessee  of  premises,  under  a  written  lease  for  one  year, 
which  prohibited  sub-letting,  continued  to  occupy  them  for  a  second 
year,  under  a  verbal  agreement  to  pay  an  increased  monthly  rental 
and  with  some  modification  as  to  the  premises  leased.  In  the  course 
of  the  second  year,  the  lessee  sub-let  the  premises  and  removed  the 
greater  part  of  his  effects  to  other  premises.  The  lessor-  seized  the 
effects  removed,  by  saisie-gagerie  par  droit  de  suite,  there  being 
at  the  time  no  rent  due  and  exigible.  Held  :  That  the  privilege  of 
the  lessor  for  the  unexpired  period  of  the  lease  extends  to  the  effects  of 
the  lessee  and  also  includes  the  effects  of  the  under-tenant,  in  so  far 
as  he  is  indebted  to  the  lessee,  and  so  long  as  the  sub-tenant  has 
sufficient  effects  upon  the  premises  to  secure  the  rent  payable  by  him 
to  the  tenant  and  the  tenant  leaves  sufficient  effects  to  secure  the 
difference,  the  principal  lessor  ha,s  no  ri^ht  to  issue  a  saisie-gagerie 
for  rent  not  due  and  exigible.  Even  where  the  under-tenant  has 
bound  himself  to  pay  the  tenant  monthly  in  advance,  it  is  sufficient  if 
there  are  enough  moveables  upon  the  premises,  including  those  of  the 
under-tenant,  to  the  extent  of  his  obligation  to  the  lessee,  to  secure 
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the  whole  rent  for  the  remainder  of  the  lease.  —  C.  R.  —  Vinette  vs. 
Panneton,  M.  L.  R.,  5  C.  S.,  p.  31*8 ;  18  R.  L.,  p.  604 ;  35  L.  C.  J.  p.  94. 

4.  The  privilege  of  the  lessor  subsists,  so  long  as  there  has  been 
no  displacement  of  the  moveable  effects  subject  to  it,  or  no  removal  of 
them  oat  of  his  possession  and  for  eight  days  after  such  displacement 
or  removal.  It  subsists  on  effects  which  the  lessor,  with  the  consent 
of  an  out-going  tenant,  takes  into  his  own  possession  as  security  for 
the  amount  of  rent  due. — Wurtele,  J. —  Williama  Mfg.  Go.  vs.  Willock, 
1 3  L.  N.,  p.  145. 

5.  Les  ustensilcs  et  effets  saisis  sur  une  personne  pour  fraudes  et 
infractions  aux  lois  du  revenu  de  Tint^rieur,  et  sujets  comme  tels.  k 
confiscation,  deviennent,  du  moment  que  la  confiscation  est  prononc^e, 
la  propri6t6  absolue  de  la  couronne,  qui  pent  en  disposer  comme  bon 
lui  semble,  nonobstant  tout  lien,  droit  ou  privilege  que  les  tiers  peu- 
vent  pr6tendre  sur  iceux.  Lorsqu'une  saisie  preventive  a  ^t^  faite  sur 
un  individu  accuse  de  violation  des  lois  du  revenu,  la  couronne  pent 
demander,  par  opposition,  qu*il  soit  sursis  k  la  saisie  subs^quente  pra- 
tiqu^e  k  la  poursuite  du  locateur  des  meubles  dejk  saisis  par  les  oflS- 
ciers  du  revenu,  jusqu'ib  ce  qu'il  soit  adjug6  sur  laplainte  des  oflBciers 
du  revenu,  et  jusqu'k  ce  que  la  confiscation  soit  prononcee,  le  droit  de 
la  couronne.  dans  ce  cas,  primant  le  privilege  du  locateur. — Q.  B. — 
T/unnpson  &  Rasconi,  R.  J.  Q.,  2  B.  R.,  p.  483.  — Mathieu,  J. — R.  J. 
Q.,  1  C.  S.,  p.  307. 

6.  The  Defendant,  Plaintiff's  tenant,  became  insolvent  and  assi- 
gned to  the  Opposant,  who  took  no  possession.  Later,  the  Plaintiff  sei- 
zed and  sold  Defendant's  effects,  under  a  writ  of  attachment  for  rent, 
and  on  the  proceeds  the  Opposant  sought  to  be  paid  his  bill  as  curator, 
by  privilege.  Held  : — That  the  Opposant  had  no  right  to  be  collocated 
for  any  portion  of  his  claim  to  the  detriment  of  the  Plaintiff  who,  as 
landlord,  had  a  lien  upon  the  whole  of  the  effects  seized  and  sold. — 
Andrews,  J. — McWilliam  vs.  Osier,  R.  J.  Q.,  2  C.  S.,  p.  126. 

7.  Lorsqu'un  locateur  a  fait  saisir-gager  les  meubles  de  son  loca- 
taire,  pendant  que  ce  dernier  etait  dans  sa  maison,  le  nouveau  locateur 
n  acquiert  aucun  privilege  sur  ces  meubles,  au  prejudice  du  saisissant, 
meme  si  ce  dernier  ne  Ta  pas  notitie ;  en  consequence,  un  bref  de  sai- 
sie-gagerie  par  droit  de  suite  est  inutile  et  doit  etre  cass^  avec  depens. 
— DoHERTY,  J. — CftatLSS^e  vs.  Christin  dit  St-Arrwur,  R.  J.  Q.,  3  C. 
8.,  p.  40. 
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1621.  1.  Que  le  soua-locataire,  qui  veut  soustraire  aes  tneubles 
&  la  saisie-gagerie  pratiqu4e  contre  le  locataire  principal,  doit  allS- 
gaer  et  prouver  que,  iors  de  la  saisie,  il  ne  devait  rieti  au  locataii'e- 
principal. — MiTHlEU,  J. — Aiinong  va.  Cassidy,  16  R.  L,  p.  4.54, 

2.  Semble :  That  where  there  is  a  writteo  lease,  with  proliibitiou 
to  snb-let,  and  the  lessee  remains  in  the  premises  after  the  term  of  the 
original  lease,  the  parties  agreeing  verbally  to  certain  modifications. 
the  stipulation  against  sub-letting  applies,  and  the  effects  of  a  .sub- 
tenant, who  enters  in  contravention  o£  such  stipulation,  becomes  sub- 
ject to  the  principal  lessor's  privilege  in  the  same  manner  a-s  those  of 
any  other  third  person.  (This  case  is  more  fully  noted  in  this  Sup- 
plement at  article  1619,  decision  number  3.) — C.  R. —  VinetU  vs. 
Pan-neton.  U.  Il  K.  5  S.  C,  p.  318;  18  R  L,  p.  604;  35  L.C.J.,p.  94. 

3.  Que  les  effets  d'un  pensionnaire,  dans  une  maison  de  pension. 
ne  sont  pas  sujets  au  privilege  du  locateur. — Champagne,  D.  M  — 
Bruneau  vs.  Berthiav/me,  13  L.  N.,  p.  322. 

1633.  1.  PiaintifT  leased  a  sewing  machine  to  H.,  who  was  a 
tenant  of  the  Defendant.  When  H.  left  the  premises  leased  by  him 
from  the  Defendant,  he  left  the  sewing  machine  behind  as  security 
for  the  balance  of  rent  then  due.  Held,  that  the  privilege  of  the 
Defendant  still  subsisted  un  the  machine. — WuBTELB,  J. —  WUliama 
Mfg.  Co.  V8.  WiUook,  13  L.  ^f.,  p.  145. 

2.  Que  le  privilege  du  locataire,  etanc  base  sur  la  pr^somption.  en 
faveur  du  proprietaire,  du  droit  de  propri4t4  du  lociitaire  sur  les 
meubles  qui  meublent  la  maison,  ce  privile^  cesse  d'exister,  quand  le 
proprietaire  est  informe  que  certains  meubles  qui  ganiissent  la 
maison,  n'appartiennent  pas  au  locateur.  Que  les  effr^ts  d'un  pen- 
sionnaire, dans  une  maison  de  pension,  ne  sont  pas  sujets  au  privilege 
du  locateur. — Champagne,  D.  M. — BruTieau  im.  Bertkiauvie,  13  L.  N., 


3.  Qu'une  personne  qui  pensionne  chez  le  locataire  dune  i 
et  qui  a  notifi6  le  locateur  de  cette  maison  qu'elle  6tait  proprietaire  de 
certains  effets  qui  la  gamissaient,  pent  faire  distraire  ces  effets  de  la. 
saisie-gagerie  pratiqu6e  par  le  locateur,  ces  effets  etant  censes  n'Stre 
sur  lea  lieux  qu'en  passant,  aux  termes  de  I'article  1622  C.  C. — Tas- 
CHEEBAO,  J.— Ciarte  vs.  State,  B,  J.  Q.,  2  C.  S.,  p.  433. 

4.  Le  proprietaire,  qui  renonce  k  son  privilege  de  locateur   en 
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consideration  du  bail  d'un  piano,  consenti  k  son  locataire  par  un  tiers, 
pent,  k  Texpiration  du  terme  stipule  en  ce  bail,  reprendre  et  exercer 
son  privilege  de  locateur  sur  ce  piano,  et  sa  renonciation  ne  s'^tendra 
pas  &  la  continuation  de  ce  bail,  ou  d'un  nouveau  bail  du  piano  en 
question. — OuiMET,  J. — Shaw  vs.  Messier,  R.  J.  Q.,  5  C.  S.,  p.  468. 

5.  Moveables,  belonging  to  a  third  party,  placed  with  his  consent 
in  the  premises  leased,  become  subject  to  the  lessors  privilege  for  rent 
for  the  whole  period  of  the  lease,  and  such  privilege  caunot  be 
destroyed  by  the  owner  s  giving,  during  the  pendency  of  the  lease,  a 
notice  to  the  lessor  that  the  effects  are  not  the  property  of  the  lessee, 
A  reply  in  these  words :  "  Your  notice  may  perhaps  avail  for  the 
''  future,  but  not  for  rent  due  up  to  date,''  cannot  be  construed  as  a 
waiver  by  the  lessor  of  his  rights  upon  such  moveables  for  rent  for 
the  unexpired  portion  of  the  term.  Where  the  lease  has  more  than 
one  year  to  run,  the  fact  that  the  lessor  takes  his  saisie-gagerie  for 
one  year's  rent  only  and  limits  the  conclusions  of  his  declaration  to 
that  year,  operates  to  restrict  his  privilege  to  that  period  upon  the 
effects  of  third  parties  which  may  be  on  the  premises.  The  lessor  s 
privilege  upon  moveables  garnishing  the  leased  premises  is  superior 
to  that  of  the  unpaid  vendor  of  such  moveables.  So,  the  latter,  who 
is  also  lessor,  cannot  apply  to  the  payment  of  his  unpaid  claim  the 
proceeds  of  sale  of  such  moveables,  to  the  detriment  of  a  third  party 
whose  effects  are  also  upon  the  premises  leased  and  would,  in  case  of 
non-payment  of  the  rent,  become  liable  therefor.  The  lessor's  consent 
to  allow  his  debtor's  effects  to  be  sold  by  private  auction,  rather  than 
by  a  judicial  sale,  will  not  prejudice  his  claim  upon  the  effects  of 
third  parties,  also  garnishing  the  premises,  where  it  is  not  shown 
that  the  result  was  less  favorable  than  would  have  been  that  of  a 
judicial  sale  ;  but  the  proceeds  must  be  applied,  as  regards  rank  and 
privilege  of  claims,  in  the  same  manner  as  if  distributed  in  Court. 
The  privileges  of  the  city  of  Quebec  for  personal  and  business  taxes, 
which,  by  Q.  51-52  Vict.  c.  78,  s.  67,  extends  to  "  all  the  moveables 
"  and  effects  of  the  debtor  within  the  city  limits,"  is  not  restricted  by 
section  34  of  the  statute  Q.  53  V.,  c.  68,  C which  assimilates  such 
privilege  to  that  of  the  landlord  for  rent,)  so  as  to  make  it  apply  only 
to  effects  upon  the  premises  where  the  business  is  carried  on. — 
Andrews,  J. —  VaUitre  vs.  Carrier,  R.  J.  Q.,  6  C.  S.,  p.  1. 

6.  Le  privilege  du  locateur  s'^tendant  aux  effets  des  tiers,  qui 
sont  sur  les  lieux  lou6s  avec  leur  consentement  expr^s  ou  implicite, 
la  notification  au  locateur,  par  le  propri^taire  d'un  objet  gamissant  la 
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maisOD  occup^e  par  un  locateur,  que  cet  objet  n'appartient  pas  au 
locataire,  est  saos  effet,  si  le  privilege  du  locateur  etait  dej&.  acquis 
quaud  cette  Dotifieation  a  6W  donn^e.  Pour  4tre  effective,  cette  noti- 
fication doit  4tre  dunn^e  lors  du  transport  de  I'objet  en  question  dans 
la  inaison  lou^e,  et  si  le  locateur  refuse  de  reuoncer  k  son  privilege,  le 
propri^taire  de  I'objet  doit  I'enlever  s'il  veut  eni])echer  qu'il  ne 
devienne  le  gage  du  locateur- —  C.  R. —  Claxton  vs.  Glover,  R.  J.  Q.,  6 
C.  a,  p.  227. 

7.  That  the  moveable  effects  enumerated  in  art.  1622  C.  C,  as 
exempted  from  the  landlord's  privilege,  are  only  illustrative  of  the 
description  oi  effects  which  are  exempted.  That  the  landlord's 
privilege  includes  the  moveables  effects  belonging  to  third  parties  and 
being  on  the  premises  by  their  consent,  express  or  implied,  but  not 
if  .such  moveable  effects  be  only  transiently  or  accidentally  on  the 
premises. — Archibald,  J. — Oareau  vs.  Lahelle,  1  K  de  J.,  p.  254. 

1623.  1.  Que  dans  un  bail,  sous  seitig  priv6,  une  clause  d4ro- 
geant  au  droit  commun  ne  pteut  affecter  que  les  parties  qui  I'ont  con- 
aentie.  Que  si,  dans  un  bail,  le  locataire  consent  k  cc  que,  dans  ie  cos 
de  non-paiement  du  loyer  et  d'aiiandon  des  lieux,  le  proprietaire 
pourra,  sans  proc^d4.s  judiciaires,  s'eraparer  des  meublcs  garnissant  les 
premisses,  ce  dernier  ne  pourra  exercer  ce  droit,  qu'en  aiitiint  que  les 
dits  meubk'S  ne  seront  pas  passes  en  la  possession  d'un  tiers  de  bonne 
foi,  auquel  le  locataii'e  les  aurait  transport's. — Champagne,  D.  M. — 
Fauteux  va.  Waters,  12  L.  N.,  p.  275. 

2.  Que  le  locateur  n'a  pas  le  droit  de  retenir  les  meubles  de  son 
locataire,  pour  garantir  le  paiement  du  loyer,  k  moins  de  proc'der  par 
voie  de  saisie-gagerie.— Champagne,  D.  M. — Leblanc  vk.  While,  13  L. 


■i.  See  also  case  of  Vinette  vs.  Panneton,  noted  in  thi.s  Supple- 
ment at  article  1619,  decision  number  3  and  1621,  decision  number  2. 

4.  Que  le  fait  d'un  locataire  d'enlever  la  nuit  les  effets  qui  gar- 
nissaient  les  lieux  loues,  constitue  un  octe  de  recel  donnant  lieu  au 
capiat,  et  que  le  locateur  n'est  pas  tenu  de  faire  la  recherche  des  effubs 
r^cel^s,  pour  en  op4ror  la  saisie-gagerie  par  droit  de  suite,  mai.s  qu'il 
est  fonde  h.  exercer  son  recours  par  voie  de  capias  du  moment  que  le 
locataire  ne  lui  divulgue  pas  I'endroit  oil  se  trouvent  les  dits  meubles, 
— Jette,  J. — MUoheson  vs.  Burnett,  R.  J.  Q.,  2  C.  S.,  p.  aiiO. 
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5.  Where  the  lessee  is  removing,  or  has  removed,  his  effects  from 
the  leflised  premises,  the  lessor  has  a  right  to  issue  a  saiaui-gagerie  to 
preserve  his  gage,  whether  any  rent  be  actually  due  at  the  time  or  not. 
Davidson.  J. — Dufaux  vs.  Morris,  R.  J.  Q.,  2  C.  S.,  p.  500. 

6.  Lorsqu'un  locateur  a  fait  saisir-gager  les  meubles  de  son  loca- 
taire,  pendant  que  ce  dernier  ^tait  dans  sa  maison,  le  nouveau  locateur 
n  acquiert  aucun  privil^e  sur  ces  meubles,  au  prejudice  du  saisiasant, 
meme  si  ce  dernier  ne  Ta  pas  notifi^  ;  en  consequence,  un  bref  de  sai- 
sie-gagerie  par  droit  de  suite  est  inutile  et  doit  £tre  cass^,  avec  d^pens. 
— ^DoHEETY,  J. — Chauasie  vs.  Ckristin  dit  ^t-Amour,  R  J.  Q.,  3  C.  S., 
p,40. 

7.  Lorsque  les  huit  jours  accord^  par  la  loi  pour  pratiquer  la 
saisie-gagerie  par  droit  du  suite  expirent  le  dimanche,  le  locateur  doit 
exercer  son  recours  avant  ce  jour  et  un  saisie-gagerie  faite  le  neuvi^me 
jour  (le  lundij  sera  renvoyie  comme  tardive. — Mathieu,  J. — 8tracha/a 
vs.  D^patie,  R  J.  Q.,  3  C.  S.,  p.  401. 

8.  Where  it  is  alleged  that  effects  garnishing  the  premises  leased 
have  been  removed  therefrom  by  the  lessee,  such  allegation  is  suffi- 
cient to  A.OW  the  lessor's  right  to  have  the  effects  so  removed  seized 
as  subject  to  his  privilege  as  lessor  for  the  entire  amount  of  the  rental, 
even  if  it  does  not  appear  from  the  allegations  that  any  rent  was  ac- 
tually exigible  at  the  time  the  action  was  institued.  A  declaration  al- 
leging that  the  use  and  occupation  of  the  premises  leased  was  reason- 
ably worth  a  certain  sum  per  month,  without  its  being  alleged  that 
the  Plaintiff  was  owner,  is  not  demurrable,  especially  where  it  appears, 
from  the  other  allegations  of  the  declaration,  that  the  Plaintiff  was  in 
a  position  to  give,  and  did  give,  Defendant  possession  of  the  premises 
and  that  Defendant  occupied  them  with  Plaintiff's  permission.  —  Do- 
HERTY,  J. — Inglis  vs.  O'Connor,  R  J.  Q.,  4  C.  S.,  p.  88. 

1634.  1.  Que  le  locateur,  locataire  lui-mSme,  d'un  immouble,  qui 

le  sous-loue  k  un  autre,  avec  certains  meubles  qui  y  sont  places  et  lui 

appartiennent,  k  la  charge,  par  le  sous-locataire,  de  payer  au  premier 

locateur  de  Timmeuble  le  montant  stipule  dans  le  premier  bail,  et  au 

second  locateur,  le  montant  total  convenu  pour  les  effets  mobiliers,  a 

le  droit,  au  cas  de  non-paiement  du  loyer  convenu  pour  les  effets 

mobiliers,  de  demander,  conform^ment  aux  stipulations  du  bail,  la 

rteiliation  de  ce  bail,  par  une  proc^ure  sommaire,  en  vertu  des  articles 

887  etsuivants  duC.  P.  C,  et  qu'une  exception  d6clinatoire,produite  Jk 
28 


w^ 
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une  eemblable  actioD,  sera  renvoy^e  avee  d^pena, — Q.  B,  —  Lusignan 
&  BwUe.  16  R.  L.,  p.  694 ;  32  L.  C.  J.,  p.  323 ;  M.  L  R,  4  Q.  E..  p.  264. 

2.  Que,  depais  la  miae  en  force  du  C  P.  C,  toutee  les  actions 
rSsultant  des  rapports  eotre  locatear  et  locataire  peuvent  etre  inten- 
ts et  jug^  80U3  les  disposibioos  des  articles  887  eb  dasuivaats  C.  P. 
C  —  Mathieu,  J,  —  Oreai  North  Western  Tdegraph  Go.  &  Montreal 
Telegraph  Co.,  17  R.  L.,  p.  203  ;  M.  L.  R.,  6  S.  G,  p.  68.— Q.  B.— 20  R. 
L.  p  412  ;  M.  L  R.,  6  Q.  B.,  p.  257.— Sdpbeme  Codrt.— 20  S.  C.  R.,  p. 
170 

3.  Que  sous  du  contract  de  louage,  oil  le  bail  est  authonbique.fait 
pour  cinq  aus,  le  loyer  payable  S25  chaque  mois,  le  locataire  n'est  tenu 
de  garantir  les  lieox  lou^s  que  pour  les  termes  ^hus  et  le  terme  k 
Acheoir.— C.  'R.—  l/ynch  va  Reevee,  M.  L.  R,  6  S.  C,  p.  23. 

4.  Que  dans  le  cas  d'un  ball  authentiqne,  pour  deas  ann4es  et 
nenf  mois,  payable  $25  par  mois,  lorsque  le  locataire  enUve  les  mea- 
blee  gamissant  les  lieux  lou^,  et  qu'une  saisie-gagerie  est  prise,  par 
droit  de  suite,  le  26  octobre,  le  locataire  sera  teuu  de  gamir  les  premisses 
jusqn'au  mois  de  mai  suivant.  (This  judgment  was  confirmed  in 
Review — See  note  at  foot  of  page  28  loc  cit)  —  Boubqeois,  J.  — 
Longpri  vs:  GartUnal,  M.  L.  R.,  5  S.  C,  p.  28 

5.  lie  locateur  peut  demonder  la  r^iliation  du  bail,  pour  d^f&ut 
de  remboursement  d'avances  faites  en  vertu  d'une  clause  du  bail  et  ce 
par  recqurs  k  lajuridictionsommaire  du  tribunal,  comme  pour  d^faat 
de  paiement  du  loyer,  —  C,  B.  —  Teasier  va  Roueaeau,  IS  Q.  L.  R.,  p. 
307. 

6.  Qu'un  locateur  ne  peut  demander  eu  mSme  temps  la  resiliation 
d«  bail  et  les  loyers  k  venir. — Champagne,  D.  M. — Vogel  vs.  Pdletier, 
13  L.  N.,  p.  107. 

7.  Qu'un  locataire  n'a  pas  le  droit  de  laisser  la  maison,  qu'll  a 
lou^e,  ferm^e  et  non  chautfte  et  que,  s'il  le  fait,  c'est  une  cause  de 
resiliation  du  bail.  —  Chamfaqne,  D.  M. — Vincent  vs.  Samson.  13  L. 
N.,  p.  339. 

8.  An  action  under  C.  C.  1624,  to  recover  possession  of  the  pre- 
mises leased,  when  the  lesseecontinues  in  possession  afterthe  expiration 
of  the  lease,  may  be  brought  by  the  lessor  under  the  provisions  of  C. 
C.  P.  887  et  seq.     Where,  in  an  action  to  recover  the  possession  of  the 
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premises,  a  demand  is  joined  for  the  valae  of  the  ase  and  occupation, 
since  the  expiration  of  the  lease,  the  action  must  be  brought  in  the 
Superior,  or  the  Circuit  Court,  according  to  the  amount  claimed. — 
Q.  B.—McBean  &  Blackford,  M.  L.  R.  6  Q.  B.,  p.  273 ;  20  R.  L.,  p.  397. 
—Supreme  Court.— 20  S.  C.  R,  p.  269. 

9.  Where  premises  were  leased  "  to  be  used  and  occupied  only 
**  for  the  purposes  of  concerts,  lectures,  fairs,  bazaars,  clubs,  societies, 
"  public  exhibitions  and  meetings  in  accordance  with  law,"  and  the 
lessee  sublet  to  parties,  who  used  the  premises  for  the  religious 
meetings  of  the  Salvation  Army,  an  organisation  which  was  obnoxious 
to  a  large  portion  of  the  inhabitants  of  the  locality,  and  windows 
were  broken  and  other  damage  was  done  to  the  property  in  conse- 
quence, and  insuremce  was  refused  by  the  insurance  companies  on 
account  of  the  increased  risk,  it  was  held,  that  there  had  been  a  change 
of  destination  sufficient  to  entitle  the  lessor  to  obtain  the  rescission  of 
the  lease. — Q.  B. — Pignolet  &  Brosaeau,  M.  L.  R,  7  Q.  B.,  p.  77  ;  21 
R.  L.,  p.  1. 

10,  That  where  a  lease  contains  a  prohibition  to  sublet,  the 
privilege  of  the  lessor  extends  to  all  the  effects  of  the  sub-tenant  which 
may  be  found  on  the  premises.  That  where  the  lessee  has  furnished 
the  leased  premises  sufficiently  to  secure  the  rent  of  the  same,  the 
lessor  cannot  prevent  the  lessee  from  making  such  disposition  of  the 

remainder  of  his  effects  as  he  may  see  fit. — C.  R — Vinette  ve,  Panneton^ 
35  L.  C.  J.,  p.  94  ;  M.  L.  R.  5  C.  S.,  p.  318  ;  18  R  L.,  p.  604. 

16SK6.  1.  Decision  number  6,  noted  at  this  article,  (Hvhert  V8, 
Dorion),  wcfcs  confirmed  in  Appeal. — 16  L.  C.  J.,  p.  53. 

2.  Que  le  loyer  est  qu^rable  et  qu'une  saisie  pratiqu^e,  sans  que 
demande  de  paiement  eut  6t6  faite.  est  pr^matur^e. — Chakpagne,  D, 
M. — Martineau  vs.  BravM,  12  L.  N.,  p.  204. 

3.  Que  le  locataire,  qui  s'est  oblig6  de  payer  les  taxes  imposees 
sur  rimmeuble  lou6  pendant  la  dur6e  du  bail,  ne  pent  refuser  de  payer 
ces  taxes  au  locateur,  parceque  ce  dernier  ne  les  aurait  pas  payees. — 
Pagnuelo,  J. — Thivierge  vs.  Lav/rencelle,  18  R.  L.,  403. 

4.  Que  bien  que  le  loyer  soit  qu6rable,  lorsque  le  locatcdre  quitte 
les  lieux,  sans  raison  et  sans  donner  d'avis,  le  demandeur  n'est  pas 
oblig^  dc  faire  la  demande  de  paiement  du  loyer  ailleurs  qu'aux  lieux 
lou6s. — Champagne,  D.  M. — Tdss^  vs.  Sava/rd,  13  L.  N.,  p.  266. 
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5.  Qu'an  locataire  n'a  pas  le  droit  de  busser  la  maison,  qu'il  a 
lou^e,  ferrate  et  Don  chauffie  et  que,  e'il  le  fait,  c'est  une  cause  de  r^si- 
liatioQ  da  bail.  Qu'ud  propri^taire  u'est  pas  tenu  d'aller  faire  la 
demande  de  sod  loyer  ailleurs  qae  sur  les  lieuz  lou^. — Champaqmb,  B. 
M. — ViTicent  vs.  Samaon,  13  L.  N.,  p.  339. 

6.  Que  le  propri^taire  d'nn  m^asin  et  Ic^ment  y  attenant  et 
doDt  le  locataire  a,  peDdaDt  la  dur^  du  bail,  eulev^  tous  les  meublea 
les  gamiBsaut,  a  vid6  les  lieux  et  s'est  cachd  pendant  quelqne  tempe, 
qui  lone  k  d'autres  ce  magasin  et  ce  logcment,  peut  r^clamer,  k 
I'ezpiration  du  bail,  comme  dommage,  la  diff^renee  e&tre  le  loyer  d& 
et  celui  per^a  par  le  propri^taire. — B^LANQEB,  J. — Land  A  Loan  Co. 
vs.  LoTtg,  20  R.  L,  p.  135. 

7.  Que  a  le  locataire  se  sert  dee  lieux  lon^  de  maniire  k  les 
diprteier  et  aoemeDter  le  danger  du  feu,  k  tel  point  que  les  propri4- 
taireB  ne  peuvent  les  assurer  et  en  d^pr^e  la  valeor,  en  femiant  les 
fenfitrcs  avec  des  planches,  le  bail  sera  rMli4 — Q.  B. — FignoUt  & 
Bromeau.  21  R.  L,  p.  1 ;  M.  L  R,  7  Q.  B..  p.  77, 

8.  Que  dans  nn  contrat  de  louage  d'un  journal,  oi^ne  d'un  parti 
politiqae,  la  condiUoo  que  le  locateur  se  reserve  la  direction  politique 
da  journal  et  la  nomination  de  son  r^acteur  en  chef,  est  une  clause 
enentielle  du  contrat,  dont  la  violat4on  entratne  la  r^siliation  du  bail. 
Que  le  fait  do  locataire  de  refuser-  d'employer,  conmie  r^dacteur  en 
chef,  celui  qui  est  nomm4  par  le  locateur  et  de  le  remplacer  par  une 
personne  professant  des  opinions  caatraireB  an  parti  politique  dont  le 
Joomal  6ttdt  I'organe,  est  une  violation  des  conditions  dn  bail  euffisante 
pour  le  taire  annuler. — Oill,  J, — Gie.  d'ImprvrMrie  de  la  Minerve  vs. 
Bertiiiavme,  M.  L.  R.,  7  S.  C,  p.  114. 

9.  Un  locataire  ne  peat  discuter  on  mettre  en  question  le  titre 
de  son  locateur. — DeLorimieb,  J. — Patenaude  vs.  NaUeUe,  R.  J.  Q.,  4 
as.,  p.  344. 

10.  Bien  qu'an  locataire,  qui  loue  une  construction  pour  y  exercor 
g<Hi  indastrie,  ait  le  droit  d'y  installer  lesappareils  en  usage  dans  cotte 
industrie,  il  ne  peut  s'en  prendre  qu'&  lui-m§me  si  la  construction,  qu'il 
savait  €tre  tr^  vieille,  est  devenue  impropre  pour  les  fins  de  son  indus- 
trie, par  suite  des  oscillations  caas6es  par  les  appareils  qu'il  avait  im- 
prudemment  plac^  an  premier  ^tage  de  eette  bAtisse,  laquelle  D'4tait 
pas  assez  forte  pour  les  y  supporter. — DeLobiHIER,  J. — Mireav,  vs 
Allan,  R  J.  Q..  5  C.  S.,  p.  433. 
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1629.  Decision  number  8,  noted  at  this  article,  was  confirmed 
by  the  Supreme  Court  where  it  was  held  as  follows : 

1.  By  a  notarial  lease,  the  Respondents  (lessees)  covenanted  to 
deliver  to  the  Appellant  (^lessor^  certain  premises  in  the  City  of  Mont- 
real, at  the  expiration  of  their  le€ise,  "  in  as  good  order,  state,  &c.,  as 
''  the  same  were  at  the  commencement  thereof,  reasonable  tear  emd 
"  wear  and  accidents  by  fire  excepted."  The  premises,  used  as  a  shirt 
and  collar  factory,  were  insured,  the  lessees  paying  the  extra  premium, 
and  having  been  destroyed  by  fire,  during  the  continuance  of  the  lease^ 
the  amount  of  the  insurance  money  was  received  by  the  Appellant- 
Subsequently,  the  Appellant  (alleging  that  the  fire  has  been  caused  by 
the  negligence  of  the  Respondents)  brought  an  action  against  them 
for  $9,084,  being  the  amount  of  the  cost  of  reconstruction  and  restor- 
ing the  premises  to  good  order  and  condition,  less  the  amount  receiv- 
ed from  the  insurance.  At  the  trial,  it  was  proved  that  the  Respond- 
ents allowed  the  ashes  of  hard  coal,  used  in  the  premises,  to  be  put  in 
a  wooden  barrel  in  one  of  the  flats,  but  that  slushy  refuse,  tea-leaves, 
&c,  were  always  poured  into  the  barrel.  The  origin  of  the  fire  could 
not  be  ascertained.  Held,  (Sir  W.  J.  Ritchie,  C.  J.,  and  Taschereau, 
J.,  dissenting),  that  the  Respondents  were  not  liable  for  the  loss,  under 
C.  C.  1629,  as  the  fire  in  the  present  ca.se  was  an  accident  by  fire 
within  the  terms  of  the  exception  contained  in  the  lease. — Supreme 
Court.— ^t;an«  &  Skelton,  12  L.  N.,  pp.  220  and  153 ;  16  S.  C.  R.,  p.  637. 

2.  Premises  leased  for  manufacturing  purposes  were  damaged  by 
fira  Subsequently  the  lessee  visited  the  premises  daily,  during  two  or 
three  weeks,  while  repairs  were  in  progress,  and  the  repairs  were  fully 
completed  about  a  month  after  the  tire.  The  lessee  did  not  protest 
for  resiliation  of  •  the  lease,  until  fourteen  days  after  the  fire.  Heldy 
that  the  lessee  was  not  entitle  to  obtain  the  dissolution  of  the  lease, 
more  especially  as  the  legal  presumption  stood  against  him  that  the 
fire  was  due  to  his  fault  or  the  carelessness  of  his  watchman,  who 
was  proved  to  have  been  drunk  at  the  time  it  occurred. — Davidson 
J. — Pinaonneault  vs.  Hood,  R.  J.  Q.,  2  C.  S.,  p.  473. 

3.  Le  locataire,  qui  veut  d^gager  sa  responsabilite  dans  le  cas 
d'incendie  de  la  maison  lou6ee,  n  est  pas  tenu  d'6tablir,  par  uae 
preuve  directe  et  positive,  le  fait  precis  constitutif  du  cas  fortuit  qu*il 
all^gue,  mais  il  ne  suffit  pas,  non  plus,  qu'il  justifie  de  I'absence  de 
faute  k  sa  charge ;  il  faut  qu'il  6tablisse  rimpossibilit<^  absolue  d'ad- 
mettre  une  autre  cause  que  le  cas  fortuit  ou  la  force  majeure,  bien  que 


488  Consolidated  Swpplevient  No.  1. — Art  1634- 

la  nature  exacte  en  est  ignor4e.  Lorsqu'une  moison  a  ^te  lou^  k  pla- 
sieurs  locataires,  conjointement  et  par  indivis,  ilB  sont  tous,  au  cas 
d  incendie  de  la  maison  Iou4e,  responsable  solidairenient  de  la  perte. 
— GAQNfi,  J. — Parent  v&.  Potvin,  1  R  de  J.,  p.  387. 

1S84.  1.  Qa'un  loeataire,  qui  reqaiert  de  son  propri^taire  des 
~  reparations  nScessaires,  et  qui,  pendant  que  ces  repartitions  sont  Ji  se 

^^  faire  qaitte  les  lieux,  n'est  pas  justifiable  et  sera  Cbndanin^,  lorsqa'il 

^  Q  y  sura  paa  de  bail  par  ^crit  et  que  le  loyer  ^chu  a  ^ia  pay^,  'a.  nn 

^}  moia  de  loyer,  repr^sentant  I'avis  qu'il  aurait  dft  donaer.— Champagne. 

&*  D  M — Bannerman  ve.  Thompson,  12  L  N.,  p.  146, 

^  2   Le  loeataire  a  droit  &  une  diminution  da  loyer  representant  le 

i^''  dommage  qn'il  a  souffert,  parcequ'il  n'a  pu  jouir  des  Heux   lou^s  an 

^'  temps  sp^cifi^  au  bail,  vu  leur  mauvais  ^tat  de  r^paratioua. — C.  R— 

"'  MeCaw  vs.  Barrington,  34  L.  C.  J.,  p.  78. 

3  See  also  case  of  Jaeotel  vs.  Qalt,  noted  in  this  Supplement  at 
(_   C  1641,  decision  number  4. 

4  Premises  leased  for  manufacturing  purposes  were  damaged  by 
lire.  Subsequently  the  lessee  visited  the  premises  daily,  during  two  or 
three  weeks,  while  repairs  were  in  progress,  and  the  repairs  were  fully 
completed  about  a  month  after  the  fire.  The  lessee  did  not  protest 
for  resiliation  of  the  lease  until  fourteen  days  after  the  fire.  Held, 
that  the  lessee  was  not  entitled  to  obtain  the  dissolution  of  the  lease, 
mote  especially  as  the  legal  presumption  stood  against  him  that  the 
fire  was  due  to  his  fault,  or  the  carelessness  of  his  watchinao,  who  was 
proved  to  have  been  drunk  at  the  time  it  occurred.— Davidson.  J. — 
Pinaonneavlt  vu.  Hood,  R.  J.  Q.,  2  C.  S.,  p.  473. 

5.  Le  locateur  d'un  Edifice  eiev^  renfermant  des  bureaux,  qui 
communiquent  &  la  rue  au  moyen  d'un  escalier  et  d'un  ascenseur, 
n'engage  pas  sa  responsabilit^,  vis-i-vis  de  ses  locataires,  pour  avoir, 
pendant  quelques  jours,  arrets  le  fonctioanement  de  cet  ascenseur, 

— qui  etait  devenu  en  mauvais  6  tat, — pour  y  sabstituer  I'S  lee  Incite, 
comme  force  motrice,  k  I'cau  dont  on  se  servait  auparavant,  si  les  I 

travaux  ont  ^te  executes  avec  toute  diligence  possible. — Caron.  J. —  J 

C^ooke  va.  Royal  Insce.  Co.,  R  J.  Q..  4  C.  S.,  p.  396. 

6.  Le  recours  du  loeataire  centre  son  locateur,  lorsque  le  pro- 
proprietaire  voisin  a  demoli  le  raur  mitoyen,  pour  y  appuyer  uae 
construction  nouvelle  et  a,  par  1^  rendu  la  maison  inhabitable,  est  en 


t' 
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diminution  de  loyer,  ou  en  r^siliation  du  bail,  et  non  en  dommages. 
Lorsque  le  voisin  abuse  de  son  droit  de  d^molir  le  mur  mitoyen,  le 
locataire  pent  r6clamer  des  dommages  contre  ce  voisin,  et  non  contre 
son  locateur,  cet  abus  constituant  une  simple  voie  de  fait. — C.  R. — 
RuaaeU  vs.  Clay,  R.  J.  Q.,  6  C.  S.,  p.  62. 

See  also  cases  noted  in  this  Supplement  at  C.  C.  1613. 

1685.  1.  Que  le  propri^taire  qui,  au  refus  de  son  locataire  d'en- 
lever  la  neige  sur  le  toit  de  la  maison  lou6e,  comme  il  est  oblig6  par 
la  loi,  fait  enlever  cette  neige,  pourra  recouvrer  du  locataire  les  frais 
par  lui  f aits  pour  cet  enlevement.—  Gill,  J. —  Hudson  vs.  Baynes,  18 
R.  L.,  p.  81. 

2.  Que  I'obligation  d'enlever  la  neige  du  toit  des  b&tisses  loupes, 
lorsque,  pour  une  cause  quelconque,  il  devient  n6cessaire  de  le  faire, 
incombe  au  locataire,  comme  suite  de  ce  qull  doit  jouir  en  bon  p^re  de 
famille,  et  qu'il  est  responsable  des  dommages  qui  r^sultent  de  sa  ne- 
gligence d'accomplir  cette  obligation. — Gill,  J. —  Hudson  vs,  Russell, 
18  R.  L.,  p.  134. 

3.  Que  le  locataire  est  tenu  de  faire  enlever  la  neige  du  toit  de  la 
maison  lou^e  et  que,  si  par  sa  negligence  de  le  faire,  le  toit  s'effix>ndre, 
il  est  responsable  des  dommages. —  C.  R. —  Pard  vs.  Coghlin,  20  R.  L., 
p.  207. 

4.  The  proprietor  of  a  house,  fronting  on  a  public  street,  is 
responsible  for  accidents  to  the  public,  caused  by  snow  and  ice  falling 
from  the  roof,  whether  the  house  be  tenanted  or  not.  The  injury 
caused  by  such  a  snowfall,  being  in  the  nature  of  a  qnasi-ddit,  one 
co-proprietor  may  be  sued  alone  for  the  damage,  he  having  the  right 
to  call  in  his  co-proprietors,  if  so  disposed. —  C.  R. —  Rancov/r  vs. 
Hunt,  R.  J.  Q.,  1  C.  S.,  p.  74. 

1039.  1.  Que  la  prohibition  de  c6der  le  bail  ou  de  sous-louer, 
pent,  suivant  les  circonstances,  s'interpr^ter  comme  ne  prohibant  que 
la  cession  totale  du  bail,  comme,  par  exemple,  lorsqu'il  est  admis  que, 
lors  du  bail,  le  locataire  tenait,  k  la  connaissance  du  locateur,  maison 
de  pension  dans  les  lieux  lou^s  et  qu'il  entendait  les  occuper  apr^  le 
bail,  pour  les  mSmes  fins. — Mathieu,  J. — Aimong  vs.  Cassidy,  16  R. 
L,  p.  453. 

2.  2.  Que  la  faculty  de  sous-louer,  avec  le  consentement  ou  1  ap- 
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probation  da  bailleur,  est  une  clause  diff^rente  de  I 'interdiction  de 
sous  louer  ou  de  c^der  sod  droit  au  bail  et  que,  si  I'iuterdiction  de 
Bou8-]iiuer  doit  £tre  iuterpr^t^e  riffoureusemeut,  il  n'ec  est  pas  de  meme 
de  la  clause  accordant  la  faculty  de  sous-louer,  avec  le  consentement 
cxpriv-  ot  par  icrit  du  bailleur  ;  que  s'il  en  ^tait  autrement,  il  serait 
loisilili;  &n  bailleur  d'annuler  le  b^nifice  de  cette  clause,  en  refusant, 
exprvssement  et  sans  motif  avouable,  son  consentement  expres.  Que 
le  locjitaire  poursuivi  en  r^siliation  de  bail,  pour  violation  de  cette 
clau^JL',  peat,  apr^  I'institutioa  de  IWtion,  et  avant  iugement,  dcman- 
der  I'jipprobation  du  locateur,  en  payant  les  frais. —  C  R. —  Charhon- 
neait  vs.  Houle,  R  J.  Q.,  1  C.  S.,  p.  41. 


:^.  Un  locateur,  sous  un  bail  interdisant  la  sous  location,  sans  son 
consentement  exptis  et  par  ^crit,  qui  accepte  des  loyers  d'un  sous- 
locatalre,  et  remet  k  ce  dernier  des  quittances  portant  qu'il  a  re^u  de 
lui  df'S  layers  en  question,  donne,  par  la,  un  consentement  pur  ecrit  k 
la  sous-location. — C.  K, —  Prifontaine.  ve.  Fo^im,  R.  J.  Q.,  3  C.  S.,  p. 
518, 

4.  Tin  sous-locataire,  qui  a  lou6  malgr^  la  prohibition  de  sons- 
louer,  rie  peat  r^elamer  I'esemption  de  saisie  aocord^e  par  I'article  556 
du  cfide  de  procedure  civile,  cette  exemption  n'etant  etablie  qu'eo 
favenr  du  d^biteur. — De  Lobihieb,  J. — Bartei  vs.  Dtxroches,  R  J.  Q., 
4  C.  S  ,  p.  60. 

Tj.  Where  the  lease  prohibits  subletting,  the  acceptance  of  rent 
by  tiji.'  lessor  from  the  sub-tenant  and  givingthe  latter  receipts  there- 
for ill  his  own  name,  constitutes  an  acquiescence  on  the  part  of  the 
lessor  in  the  sub-lease,  but  does  not  discharge  the  original  lessee  from 
his  o!  il  igntion  undf  r  the  lease. — ARCiiIBALD,J. — Joseph  vs.  St-Germai-n  • 
R.  J.  Q.,  5  C.  S.,  p.  61. 

1640.  1.  La  cr^ance  du  locataire,  pour  coflt  des  reparations 
urgentes  etn^cess-aires  k  la  chose  lou^e,  taites  du  consentement  du 
locatinr,  n'est  que  personnelle  contre  ce  dernier  ;  elle  ne  confere  aucun 
privilege  et  ne  donne,  partant,  pas  le  droit  de  retenir  la  chose  apr^ 
respiration  du  bail. — Casault,  J. — Canadian  Pacific  Ry.  Co.  vh. 
A»dr,ivs,  16Q.L  R..  p.  37a 

■2  Des  glaces,  plac^ea  par  un  locataire  d'uno  boutique,  pour  reflfchir 
les  niarchandisos  et  de  maaiere  k  €tre  d^placees,  quoique  fix^es  an 
moyi.'n  de  vis,  ne  sont  pas  dea  ameliorations  ou  ail'litions  que  le 
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locotenr  peut  retenir,  en  vertu  de  Tarticle  1640  C.  C,  oa  d'une  clause 
du  bail,  oil  il  est  stipul6  que  toutes  lea  ameliorations  faites  par  le  pre- 
neur  resteront  la  propri6t6  du  bailleur. — C.  R. — Parent  vs.  Gauttiier, 
17  Q.  L.  R.,  p.  60. 

3.  Le  droit  accord^  au  locataire,  par  Tarticle  1640  du  Code  Civil, 
d'enlever,  avant  Texpiration  du  bail,  les  ameliorations  et  additions  qu'il 
a  faites  k  Timmeuble  par  lui  loue,  peut  Stre  exerc^,  non  seulement 
contre  son  locateur,  mais  mSme  contre  un  tiers  auquel  ce  locateur 
vend  rimmeuble.  Ce  droit  peut  Stre  ainsi  oppos6  k  Tacqu^reur,  sans 
avoir  ete  enr^gistr^.  Celui  qui  achete  un  immeuble,  sur  lequel  un 
locataire  a  construit  une  b&tisse,  doit  lui  permettre  d'enlever  cette 
bfttisse,  quand  mSme  le  droit  de  ce  faire  ne  lui  aurait  pas  6te  reserve 
par  Tacte  de  vente. — C.  R. — Les  Frtres  des  Ecoles  Chrdtiennes  vs. 
Hough,  R.  J.  Q.,  3  C.  S.,  p.  471. 

4.  Le  droit  accord6  au  preneur  et  k  ses  ayant  cause,  dans  un  bail 
k  vie  d'un  terrain,  d'enlever,  k  la  fin  du  bail,  ou  pendant  sa  dur^e,  les 
bfttisses  que  le  preneur  y  aura  construites,  est  un  droit  exclusivement 
mobilier  ;  et  par  consequent,  un  creancier  qui  veut  faire  saisir  et 
vendre  telles  b&tisses  doit  y  proceder  comme  pour  la  saisie  et  vente  du 
bail  mgme,  par  voie  de  saisie  mobiliere.  L  enregistrement  de  titres  k  la 
propriety  n*a  pas  besoin  d'Stre  renouveie. — C.  R. — Duchesneau  vs. 
Bleau,  17  Q.  L.  R.,  p.  349. 

1641.  1.  Que  le  d^fendeur  peut  laisser  les  lieux  lou^s,  par  bail 
authentiqne,  apr^s  avoir  protests  le  demandeur,  par  acte  authentique, 
d  avoir  k  y  faire  les  reparations  necessaires,  vu  leur  etat  dlnsalubrite, 
lorsqu*il  y  a  danger  immediat  pour  la  vie  de  la  femme  du  locataire,  et 
sans  qu*il  soit  necessaire  de  poursuivre  prealablement  le  proprietaire 
pour  obtenir  la  permission  de  faire  les  reparations  k  sa  place.  Que, 
dans  ce  cas,  le  locataire  a  droit  k  des  dommages  et  peut  meme  com- 
penser  les  dommages  reels  qu*il  a  soufferts  avec  le  loyer  echu  jusqu'^ 
son  depart. — Champagne,  D.  M. — Fyfe  vs.  Lavallikre,  12  L.  N.,  p.  147. 

2.  Le  fait  que  la  maison  avait  besoin  de  certaines  reparations,  au 
moment  du  bail,  n'autorise  pas  le  locataire  k  demander  la  resiliation 
du  dit  bail,  si  ces  reparations  k  faire  n'etaient  pe^  connues  du  locateur 
et  si  ensuite  elles  ont  ete  faites  avec  diligence. — C.  R. — Seymour  vs. 
Smith,  33  L.  C.  J.,  p.  165. 

3.  Le  locataire,  qui  est  trouble  dans  la  jouissance  de  la  chose 
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Idu^,  par  dea  actes  legitimes  du  gonvemement,  mais  qni  n'en  est  pas 
absolument  priv^,  n'a  droit  qu'k  une  diminution  de  loyer  et  ne  peut 
demander  )a  r^liation  du  bail.  Le  locateur  n'est  pas  teou  des  dom- 
ma^^-int^rSts  r^ultant  du  trouble  provenu  d'une  cause  Mrantr^re, 
qui  ne  peut  lui  Stre  imput^e. — Lahue,  J. — Ritchie  va.  WeU^ot,  15  Q 
L.  R.,  p.  165. 

4.  Que  la  demolition  du  mur  d'un  des  c6t^  d'une  maison,  rend 
cette  maison  inhabitable.  Que  le  propri^taire  ne  peut,  sous  cea  cir- 
constancea,  faire  d^bouter  Taction  en  r^ailiation  du  locataire  en  6ta- 
blissant  que  ce  mur  avait  ^t^  d^moli  par  son  voisin,  ezer^ant  ses 
droits  de  mitoyennet^,  pour  le  rebfttir  et  que,  dana  le  bail,  le  locataire 
s'4tait  engage  k  souffrir  toutes  les  reparations  n^cesaairea. — Tasche- 
REAtr,  J.—Jacotel  vs.  Gait.  M.  L.  R.,  5  S.  C.  p.  60. 

5.  Que  le  locataire,  qui  n'a  pas  quitt^  les  lieux,  avant  de  demander 
la  r&iliation  du  bail,  doit  assigner  son  locatear  pour  le  faire  condam- 
□er  k  faire  des  reparations  n^cessairos,  ou  voir  r^ilier  le  bail.  — 
Champagne,  D.  M. — Dicary  vs.  Lafieur,  13  L.  N..  p.  814 

6.  When  leased  premise  are  in  such  an  unsanitary  condition  aa  to 
expose  the  lessee  and  his  family  to  danger  of  disease,  the  lessee  may 
abandon  the  premises,  without  an  antecedent  jadgnient  of  the  Court 
The  landlord,  before  the  institution  of  the  action  to  resiliate  the  lease, 
which  was  in  notarial  form,  had  been  verbally  notified  of  the  highly 
unsanitary  condition  of  the  premises  and  had  received  the  Sanitary 
Inspector's  written  notice  to  put  the  premises  in  order,  but  refused 
to  consent  to  the  cancellation  of  the  lease  and  took  no  steps  to  repair 
the  defective  drains  during  the  three  months  which  intervened 
between  the  service  of  the  writ  and  the  trial  of  the  case. — Held,  that, 
under  the  circumstances,  the  landlord  could  not  complain  of  the 
absence  of  a  notarial  or  other  written  protest,  putting  him  in  default 
to  repair  the  premises. — Davidson,  J. — Palmer  va  Barrett,  M.  L.  R,, 
6S.  C.,p.  446. 

7.  Que  lorsqu'une  maison  louee  est  insalubre,  par  suite  de  I'humi- 
dite  causae  par  un  drainage  insuffisant  et  est,  k  cause  de  cela,  jug^e 
inhabitable  par  les  medecins,  il  y  a  lieu  k  la  resiliation  du  bail  k  la 
demande  du  locataire. — Loranger,  J. — Brennan  va.  Idler,  35  L.  C. 
J.,  p  120. 


8.  Lorsqu'une  maison  est  devenue  inhabitable,  par  suite  d'un  vice 
de  construction, — dans  I'esptee  parcequ'il  n'y  avait  pas  de  connexion 
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entre  les  6viers  et  I'^goiit  de  la  rue, — et  qu'apr^s  avoir  6t6  averti,  le 
bailleur  neglige  de  faire  les  travaux  n^cessaires  pour  rendre  cette 
maison  habitable,  le  locataire  peut  abandonner  les  lieux  lou^s  et  pour- 
suivre  le  locateur  en  r^siliation  de  bail  et  en  dommages. — Q.  B. — 
ThibauU  &  Pari,  R.  J,  Q.,  3  B.  R.,  p.  48. 

9.  Quand  une  maison,  sans  £tre  inhabitable,  est  insalubre,  le  loca- 
taire ne  peut  pas  demander  la  r6siIiation  du  bail,  mais  seulement  que  le 
locateur  soit  condamn^  k  faire  les  reparations  n^cessaires  pour  rendre 
la  maison  salubre. — C.  R. — Banger  va,  De  Montigny,  R  J.  Q.,  6  C. 
S.,  p.  523. 

104%  Article  1642  of  the  Civil  Code  does  not  apply  to  the  lease 
and  hire  of  personal  services. — Wurtele,  J. — Paquin  vs.  City  of 
HuU,  11  L.  N.,  p.  355. 

Qu'un  bail  verbal,  fait  pour  nn  temps  ind6termin6,  k  tant  par 
mois,  est  presume  mensuel,  et  qu'un  avis  d'un  mois  suffit  pour  per- 
mettre  au  locataire  de  laisser  les  lieux  lou6s. — C,  R. — Mathiew  ve- 
SUverstone,  18  R.  L,  p.  266. 

16SS.  Where  a  renewal  of  a  lease  for  a  second  term  was  condi- 
tional on  the  proper  discharge  by  the  lessee  of  certain  duties  and  obli- 
gations during  the  first  term,  it  was  competent  to  the  lessors,  at  the 
expiration  of  the  first  term,  to  invoke  the  lessee's  neglect  of  such  duties 
Its  a  ground  for  terminating  the  contract,  without  having  made  formal 
complaint  previously. — C.  R. — President  A  Syndics  de  la  Commune 
de  Laprairie  vs.  Bissonnette,  M.  L.  R.,  4  S.  C,  p.  414. 

1657.  Que  le  cong6  donn6,  par  un  locataire,  apr^s  le  premier 
f6vrier  pour  le  premier  mai,  est  tardif  et  sans  efiet.  Que  la  preuve 
testimoniale  d'un  cong6  de  d61oger  verbal  ne  peut  valoir  pour  mettre 
fin  k  la  tacite  reconduction  d'un  bail. — Q.  B. — Lacroix  &  Fauteux,  21 
R  L.,  p.  19. 

1658.  That  where  a  lease  in  writing  is  continued  by  tfiwit 
reconduction,  the  notice  necessary  to  terminate  it  must  be  in  writing. 
— Q.  B. — Lacroix  &  Fauteux,  M.  L.  R.,  7  Q.  B.,  p.  40. 

1660.  Que  le  locataire  d'une  b^tisse,  d^truite  pour  partie  par  un 
incendie,  peut,  sans  faire  prononcer  la  r6siliation  du  bail,  obtenir  une 
reduction  compile  d'un  certain  temps  du  loyer,  pour  I'indemniser  des 
pertes  qu'il  6prouve. — Loranger,  J. — Tardif  vs.  Balmoral  Hotel  Co., 
20  R.  L.,  p.  224. 
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16A8.  1.  Que  Vacquereur  d'on  immeuble  lonS  et  en  meme  temps 
cessioDoaire  dea  droits  du  locateur  resultant  du  bail,  n'a  paa  d'action 
contre  le  locataire,  s'il  ne  lai  a  pas  fait  ^ignifier  sod  acte  d'acquisttiou. 
— C.  JL—UAnglara  va.  Lochead,  33  L.  0-  J.,  p.  34. 

2.  Le  cessioanaire  d'un  locataire  principal,  qai  a  sous-luu^  uDt- 
partie  des  lieux  lou^,  malf^  nne  prohibition  de  »oua-louer  dans  le 
bail,  et  qui  a  enauite  acquis  du  locateur  principal  la  propri^t4  de  c&a 
lieux, -n'apos  d'actiou  contre  le  sous-locataire  pour  le  faire  evinc<^r 
avant  I'expiration  du  sous-bail. — Q.  B. — Hough  &  Govfan.  R.  J.  Q..  2 
B.  R.,  p.  1.— Casault,  J.— B.  J.  Q..1  C.  S„  p.  90. 

3.  L'acqu4reur  k  titre  aingalier  d'une  propri^ti  lou^e,  pour  plus 
d'un  an,  k  un  locataire,  qui  a'a  pas  enregistr^  aon  bail,  n'est  pas  oblig^, 
dans  notre  droit,  de  sigaitier  cong4  k  celui-ci  —  C-  R.^ — MeGee  Wh. 
LarockeUe.  17  Q.  L.  R.,  p.  212. 

IftBB.  As  to  masters  and  servants — See  Vol  p.  II,  p.  618. 

166S.  1.  Decision  number  22,  noted  at  this  article,  (Dick  vs. 
Gawida  Jute  Co.)  was  confirmed  in  Appeal. —  34  L.  C.  J,,  p.  73  ;  !K 
R  L.,  p.  555. 

2.  Where  the  time  of  the  engagement  of  an  employee  is  inde- 
terminate, neither  the  employer  nor  the  employee  has  the  right  to 
terminate  it  without  giving  notice  to  the  other,  with  the  delay  fixe*! 
by  law  for  the  locality,  or,  when  none  is  fixed,  with  a  reasonablf 
delay,  and,  in  default  of  such  notice,  the  party  breaking  the  contnict 
b  liable  in  damages  to  the  other,  unless  the  conduct  of  the  other  gave 
reason  for  an  immediate  resiliation  of  the  contract.  While  this  nilf 
of  law  does  not  apply  to  the  public  officers  or  fuootionaries  of  a 
municipal  corporation,  it  applies  to  their  ordinary  employees.  — 
WUBTELE,  J. — Paquin  vs.  City  of  Hull,  11  L.  N.,  p.  355. 

3.  Qu'un  domestique,  pay^  au  mois  ou  k  la  semaine,  qui  laisse  k- 
service  de  son  maitre.  sans  lui  donner  I'avis  voulu  par  la  loi  et  sans 
raison  suffisante,  perd  ses  gages  dus  au  moment  de  son  depart.  Que 
si,  d'un  autre  c6t6,  il  ne  quitte  son  service  que  du  conaentisment  de 
son  maitre,  ce  dernier  doit  lui  payer  ce  qui  e«t  dli  et  4chu. — Champa- 
gne, D.  M. — McPheraon  va.  Stevens,  12  I*  N.,  p.  203. 

4.  Que  I'avis  requis  par  le  Statut  de  Qu4bec,  35  Vict.,  ch.  12,  sec. 
7,  pour  terminer  I'engagement  d'un  instituteur,  doit  Stre  donn^  par  le 


Canmlidated  Supplement  No.  L — Art,  1668.  445 

^ecr^taire  conform^ment  k  une  resolution  des  commiasaires,  et,  qu'li 
d^ifaut  de  telle  resolution  et  de  la  preuve  que  la  vis  donn^  a  6t6  sigpA 
par  le  secretaire,  I'engagement  sera  consider^  continue. — Q.  B. — (7om- 
miseairea  d'Ecole  de  St-Dominique  &  Deemeuls,  17  R.  L.,  p.  84  ;  15 
Q.  L.  R.,  p.  226  ;  20  R  L,  p.  243. 

5.  Qu'une  disposition  contenue  dans  Fengagement  d'un  institu- 
teur,  fait  dans  le  cours  de  Tannee  scolaire,  pendant  laquelle  il  enseigne- 
''  qu'il  Udssera  I'ecole  &  la  fin  de  Tannee,  sans  qull  soit  necessaire  de, 
''  lui  donner  Tavis  de  deux  mois  requis  par  le  Statut  de  Quebec,  35 
*'  Vict.,  eh.  12,  sea  7,"  est  nulle,  et  que  si  les  Commissaires  le  renvoient 
k  la  fin  de  Tannee,  sans  lui  avoir  donne  Tavis  requis  par  la  loi,  ils  sont 
responsables  des  dommages  soufferts  par  Finstituteur  et  consistant 
dans  la  difference  entre  le  salaire  annuel  de  I'instituteur  et  le  salaire 
qu'il  aurait  pu  gagner,  s'il  prouve  qu'il  aurait  pu  avoir  une  autre  ecole 
Ailleura. — Q.  B. — Commieaaires  d'Ecole  pov/r  la  MunidpaliU  du 
ComU  de  Tvngwick  A  Walsh,  16  R.  L.,  p  84. 

6.  Que  I'agent  salarie,  qui  est  renvoye  sans  raison,  a  droit  k  sa 
^ommia^OB  pour  le  temps  oonvenu. — Q  B. —  BeU  Telephone  Co,  & 
Skiwner,  17  R.  L.,  p.  350. 

7.  Que  le  p&re  d'un  apprenti  mineur  est  justifiable  de  rompre 
i  engagement  de  son  fils,  lorsque  le  mattre  transporte  sa  boutique  dans 
une  autre  localite,  enlevant  ainsi  au  p^e  toute  surveillance  sur  son 
enfant. — ^Taschebeau,  J. — Oravel  va,  Malo,  33  L.  C.  J.,  p.  115. 

8.  Qu'un  employe  (louage  de  service)  dont  Tengagement  est  k 
Tannee,  mais  payable  chaque  mois,  a  droit  k  une  annee  de  gage,  lors- 
qu'il  est  renvoye  de  ses  fonctions,  sans  cause  necessaire, — Q.  B. — 
CoTn/m.  dee  cheTnine  d  BarrUres  de  Montreal  &  RieUe,  34  L.  C.  J.,  p. 
107 ;  M.  L.  R.,  6  Q.  B.,  p.  53.— Ouimet,  J.— M.  L.  R.,  5  S.  C.  p.  1. 

9.  Qu'un  instituteur,  qui  n'a  pas  re9u  Tavis  de  deux  mois  exige 
par  la  sec.  7  du  ch.  12  du  Statut  de  Quebec  de  1871,  35  Vict.  (S.  R  Q. 
art.  2028)  et  qui  est  renvoye  k  Texpiration  de  son  engagement,  a 
droit  k  son  salaire  pour  I'annee  suivante  ei  les  commissaires  ne 
peuvent  se  decharger  de  cette  obligation  en  lui  ofirant  un  autre  ecole. 
— Q.  B.—  Corrmu  d'Ecole  de  la  paroisse  de  St-Oeorges  de  GLarenceviUe 
&  Cornfield,  18  R  L.,  p.  297. 

10.  Que  le  fait,  par  un  commis,  de  declarer,  en  plusieur  circons- 
tanoes,  k  ses  creanciers  qu'il  ne  les  payait  pas,  parceque  son  maitre 
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6tait  gSn6  et  ne  lui  payait  pas  son  salaire — ce  qui  6t€dt  faux — consti- 
tue  une  violation  de  son  engagement  et  le  rend  passible  de  renvoi. — 
C.  K—Royer  V8,  Roy,  20  R.  L.,  p.  323. 

11.  Qu  un  ouvrier,  engag6  pour  un  temps  fix6  et  k  prix  fait,  qui 
est  d^harg^,  sans  raison  suffisante,  avant  I'expiration  de  son  engage- 
ment, a  une  action  en  dommages  contre  son  patron  et  que  la  mesure 
des  dommages,  dans  ce  cas,  est  le  montant  du  salaire  convenu  pour 
tout  le  terme  de  I'engagement  k  partir  de  la  date  du  renvoi. — Loran- 
GER,  J. — Bonneav,  vs.  Montreal  WcUch  Case  Co.,  M.  L.  R.  6  S.  C,  p. 
426.— Q.  B.— R  J.  Q.,  1  B.  R.,  p.  433. 

12.  That  a  journeyman  shoemaker,  engaged  to  make  boots  and 
shoes  at  so  much  per  dozen,  falls  within  the  provisions  of  14-15  Vict, 
ch.  128,  and  the  by-law  of  the  City  of  Montreal,  passed  in  accordance 
therewith,  and  may  be  punished  for  desertion  from  the  service  of  his 
employer  as  therein  provided. — ^Pagneulo,  J. — Oagnier  vs.  DeMonti- 
gny,  M.  L.  R.,  7  S.  C,  p.  19. 

13.  An  employee,  paid  fortnightly,  who  has  bound  herself  to  give 
two  weeks'  notice  of  her  intention  to  leave  service  and  who  absents 
herself  for  half  a  day  without  leave  and  against  the  will  of  her  em- 
ployer, but  returns  to  her  work  the  next  morning  and  is  discharged, 
notwithstanding  her  offer  U^  work  out  her  notice,  does  not,  through 
hei>  absence,  forfeit  two  weeks'  wages ;  and  she  could  only  be  held  for 
damages,  if  any  had  been  proved. — Brooks,  J. — Fov/mier  vs,  Hoche- 
laga  Cotton  Mfg.  Co.,  14  L.  N.,  p.  162. 

14.  An  employee,  hired  for  one  year  to  do  special  work,  who  is 
thrown  out  of  employment  before  the  ,end  of  the  term,  by  reason  of 
the  employer  s  inability  to  continue  furnishing  such  work,  but  refuses 
to  accept  a  guaranteed  offer  of  similar  work  at  like  wages  elsewhere, 
accompanied  by  tender  of  any  extra  expense  caused  by  the  change, 
cannot,  after  such  refusal,  continue  to  claim  wages,  under  the  contract. 
— Andrews,  J. — PlaTOOTidon  vs.  Richardson,  R.  J.  Q.,  4  C.  S.,  p.  26. 

15.  Dans  une  defense  k  une  action  pour  renvoi  de  service,  il  ne 
suffit  pas  de  dire  que  ce  renvoi  a  6t6  motiv6  par  la  negligence  gros- 
si^re  et  coupable  du  demandeur  dans  Tadministration  de  sa  charge  et 
particuli^rement  en  rapport  avec  les  recettes  et  les  d6penses  d'argent, 
ainsi  que  le  fait  voir  une  audition  des  livres  du  d^fendeur,  depuis  la 
cessation  des  services  du  demandeur,  mais  que  la  defense  doit  au 
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moins  all^guer  que  cette  audition  a  ^t6  consignee  par  6crit  et  en  offrir 
le  rapport,  ou  expliquer  en  quoi  consistent  les  actes  de  n^ligenee 
grossi^re  et  coupable  port6s  k  la  charge  du  demandeur. — Loranger, 
J. — Sd7tecalv8,  The  Montreal  Turnpike  Trust,  R  J.  Q.,  4  C.  S.,  p.  161. 

16.  Le  demandeur  avait  6t6  renvoy^,  par  la  compagnie  defende- 
resse,  pour  avoir  refus^,  k  la  demande  du  g^rant,  de  certifier,  apr^s  un 
incendie,  qu'une  assurance  avait  ^t6  transport^e  d'un  endroit  k  un 
autre,  alors  que  de  fait  aucun  transport  n'avait  6t6  fait,  et  pour  avoir 
donn^  k  la  compagnie  avis  de  ces  faits. — Jugi,  (confirmant  le  juge- 
ment  de  la  Cour  Sup6rieure,  Jetti  J.) — Que  ce  renvoi  ^tait  injustifia- 
ble  et  que  le  demandeur,  qui  avait  6prouv6  des  dommages  par  suite 
de  son  renvoi,  ^tait  bien  fond^  k  r^clamer,  k  titre  d'indenmit6,  trois 
mois  de  salaire. — C.  R. — Cldment  vs.  Phoenix  Inace.  Co.,  R.  J.  Q.,  6  C. 
S.,  p.  502. 

17.  See  also  case  of  Laberge  vs.  The  Equitable  Life  Assurance  Co., 
noted  in  this  Supplement,  at  article  1670,  decision  number  10. 

1669.  Qu'un  engagement  verbal,  en  vertu  de  Tarticle  5617  S.  R 
Q.,  doit  etre  fait  en  presence  de  t6moin,  autre  que  le  maitre  ou  son 
Spouse. .  Ces  derniers  sont  t^moins  comp^tents  pour  prouver  le  d^lit 
de  d&sertion,  mais  ne  le  sont  pas  pour  prouver  .rengagement.  Le 
mattre,  k  d6faut  de  preuve  6crite,  pent  offrir  son  serment  quant  aux 
conditions  de  I'engagement,  mais  seulement  dans  le  cas  d'action  pour 
salaire  par  les  domestiques  ou  serviteurs  de  f  erme; —  Desnoters,  J. 
S.  P.-.Jfa;or  vs.  Labelle,  12  L.  N.,  p.  399. 

1670.  1.  Qu  un  ouvrier,  travaillant  k  Theure,  qui  quitte,  sans 
raison  sufiSsante,  le  service  de  son  patron,  n'a  pas  droit  de  r^clamer  le 
paiement  de  ce  qui  lui  est  dd  imm6diatement  en  partant,  mais  qu'il 
doit  attendre  le  jour  ordinaire  de  la  paye. — Champaqne,  T).  M. — Reid 
vs.  Tremblay,  12  L.  N.,  p.  203. 

2.  Que  Touvrier  pent  Stre  tenu  responsable  des  dommages  causes 
a  son  patron  dans  I'ex^cution  des  ouvrages  qui  lui  sont  ordonn^  de 
faire,  lorsque  ces  dommages  sont  causes  par  sa  faute,  sa  negligence,  ou 
par  son  incompetence :  mais  pour  le  rendre  ainsi  responsable  il 
ne  faut  pas  que  ces  dommages  aient  ete  causes  par  une  cause  im- 
putable au  patron.  Que  lorsqu'il  est  prouv^  que  Tinstrument  foumi 
au  demandeur,  par  la  d6fenderesse,  ^tait  impropre  a  Touvrage  en 
question  et  que  d'autres  ouvriers  avaient  ^galement  travailie  au 
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lu^iiie  OQvroge,  le  patron  o'a  pas  d'actioo  en  dommage. — Cuahpaokb. 
D  yi.^Oremore  vs.  City  Printing  Co.,  13  L.  N.,  p.  68. 

3-  Qu'une  persosne  qui  omploie  des  ouvriers  4  llieure  et  leur 
donrie  un  billet,  marquant  le  nombre  d'heur«!s  faites,  au  lieu  de  tenir 
dea  livres  et  ensuite  lea  paie  le  samedi  snivant  les  billets  present^s,  n« 
peut  pas  refuser  le  paiement  da  temps  fait,  parce  qne  I'ouvrier  aurait 
penlu  ses  billets  ;  il  en  eerait  autrement,  si  Ton  prouvait  une  conven- 
tion formelle  entre  le  patron  et  I'ouvrier  que  le  paiem«ut  ne  se  ferait 
<|UG  3ur  presentation  des  billets  ;  une  entente  tacite,  ou  une  coutume, 
n'est  pas  snffisante. — Champaqne,  D.  M.—  Vail4e  vs.  Camion,  13  L.  N., 
p.  H5. 

4f.  Qn'un  mannfacturier;  qui  emploie  des  ouvriers,  a  le  droit  de 
faij-e  pour  la  r^e  de  sa  manufacture,  des  r^glemenls  qui  lient  les 
•  'UM-icrs  qui  les  connaissent,  entr'autres,  d'imposer  des  amendee  k 
ceux  qui  arrivent  tard  k  I'onvrage. — CuAHPAOKX,  D.  U. — Boyer  ve, 
SUI<ir,  13  L.  N.,  p.  274. 

5.  Le  mineur  pent  valablemeat  s'engager  comme  apprenti,  sans 
la^sistance  de  son  tnteur  ; son  contrat  n'est  pas  nul  de  pleiu  droit, 
mais  seulement  annulabte  pour  l&sion. — Desnotbbs,  J.  S.  P. —  Major 
vs.  LabdU,  12  L.  N.,  p.  399. 

6.  Que  les  patrons  ont  le  droit  de  faire  des  rfeglements  pour  la 
r^gie  de  leurs  employ^  et  que  ceuz-ci  doivent  a'y  soumettre  ;  ti4an- 
moins,  ces  r^lementa  ne  tient  les  employes  que  lorsqu'il  est  prouv4 
qu'ils  en  ont  eu  connaissance  et  s'y  sont  soumis.  Cette  preuve  iocombe 
aux  patroua — Chahpagne,  D.  M. — Sigouin  vs.  Montreal  Woollen 
MUh  Oo.,  14  L.  N.,  p.  2. 

7.  The  Plaintiff,  who  had  been  in  Defendant's  employement  for 
sevfi-al  years  as  a  traveller,  at  an  annual  salary  and  commission,  took 
a  trip  to  England  with  his  employer's  permission.  He  carri<;d  no 
samj^les  with  him  and  effected  no  sales  while  absent.  H'.-  also  paid 
his  fivm  expenses,  which  were  allowed  him  when  he  travelled  on  his 
employer's  business.  After  his  return,  he  claimed  salary  for  the  sis 
weeks  during  which  he  was  absent. — Held :  It  was  for  the  Plaintiff  to 
^rovD  that  he  was  entitled  to  his  usual  salary  during  an  absence  of 
such  length,  and  such  proof  not  being  made,  the  action  was  dismissed. 
— C.  ^.—Dwyer  vs.  Barrington,  R.  J.  Q.,4  O.  S.,  p.  138, 

>i.  Une  commission  de  constable,  accord^  par  un  juge  de  paix  b 
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une  personne,  aux  termes  de  Tarticle  2587  des  statuts  refondus  de 
Quebec,  ne  conf^re  k  cette  personne  le  droit  d'ex6cuter  que  les  ordres 
du  juge  de  paix  meme  qui  accorde  telle  commission.  Dans  Tesp^ce, 
le  demandeur  ayant  fait  des  d^bours^s,  pas  et  d-marches,  k  la  requi- 
sition sp^ciale  du  d^fendeur  lui-mSme,  a  droit  k  une  compe 
raisonnable  comipe  valeur  de  tels  d^bours^s  et  pas  et  d-marches. — 
De  Lorimieb,  J. — Normandeau  vs.  Desjardins,  R  J.  Q.,  5  C.  S.,  p. 
354. 

9.  In  an  action  of  damages,  by  an  employee  against  his  employer, 
for  dismissal  without  just  cause,  where  the  employee  was  paid  by  the 
week,  but  alleges  that  he  was  engaged  by  the  year,  it  is  for  him  to 
prove  that  the  engagement  was  by  the  year  and  not  by  the  week. — 
Tait,  J. — Rival  dit  Bellerose  vs.  Martin,  R  J.  Q.,  6  C.  S.,  p.  326. 

10.  The  Respondent  was  appointed  an  **  alternate  medical  exa- 
miner "  of  the  company  Appellant,  for  the  city  of  Montreal,  the  terms 
of  the  appointment  being  as  follows  : — "  This  commission  entitles  the 
**  holder  to  the  privilege  of  such  of  the  medical  examination  as  may 
''  be  assigped  to  him  by  the  chief  medical  examiner,  or  of  examinations 
"  during  the  absence,  etc.,  of  the  chief  examiner."  Without  disturbing 
the  Respondent  in  his  position  as  alternate  medical  examiner,  another 
alternate  mediccd  examiner  was  subsequently  appointed,  with  the 
result  that  the  Respondent  ceased  to  obtain  any  medical  examin- 
ations, the  agents  of  the  company  being,  however,  at  liberty  to  refer 
examinations  to  him,  if  they  pleased.  In  an  ax^tion  by  Respondent 
for  the  recovery  of  damages  from  the  company  for  breach  of  agree- 
ment and  loss  of  patronage.  Held :  As  the  appointment  of  Respondent 
as  "  alternate  medical  examiner  "  was  expressly  limited  to  such 
examinations  as  the  chief  medical  examiner  might  assign  to  him,  and 
as  it  had  not  been  proved  that  this  contract  was  varied  by  the  verbal 
€Lgreement  alleged  by  Respondent,  or  by  the  rules  and  regulations  of 
the  company,  he  had  no  claim  to  damages.  —  Q.  B.  —  Equitable  Life 
Assurance  Society  &  Laherge,  R  J.  Q.,  3  B.  R,  p.  513. — Jette,  J. — 
R  J.  Q.,  3  C.  S.,  p.  334. 

1678.  1.  Senible. —  A  Railway  Company,  which  has  not  yet 
opened  its  line  for  the  public  conveyance  of  passengers,  is  not  subject 
to  the  obligations  which  attach  to  common  carriers,  though  it  may 
have  occasionally  carried  passengers  for  hire  for  the  special  accom* 
modation  of  persons  applying  for  passage. —  C.  R —  McRae  vs» 
Canadian  Pacific  Railway  Co.,  M.  L.  R.,  4  S.  C,  p.  187. 
29 
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2.  Where  no  time  is  fixed  for  (he  bringinjif  of  freight  alongside 
the  ship,  the  carrier,  according  to  the  usage  of  trade  in  the  port  of 
Montreal,  has  a  right  to  call  for  the  freifi;ht  when  lie  needs  it,  in 
order  to  complete  loading  of  cargo  in  time  for  the  regular  sailing  of 
the  ship.  So,  where  a  steamship  was  to  take  a  barge-load  of  deals 
and  fair  warning  waa  given  that  7  a.  m.  on  a  day  named  would  be 
the  latest  time  permitted  for  the  barge  to  come  alongside,  and  the 
biu^  did  not  come  alongside  until  half-past  one  in  the  afternoon,  at 
which  time  the  ship  was  preparing  to  take  cattle  on  toard,  to  com- 
plete her  cargo  preparatory  to  sailing,  it  was  hdd,  that  the  carrier 
was  justified  in  refusing  to  take  the  deals. — Davidson,J. — Taylor  cw. 
Cavada  Shipping  Co.,  M.  L.  R,  4  S.  C,  p.  371. 

3.  Qu'un  passager  qui,  d'une  maniere  h&tive,  est  rudement  mis 
hors  du  convoi  par  le  conducteur,  parce  qu'il  n'aurait  pas  pu.de  suite, 
trouver  son  billet  de  passage,  qu'il  avait,  pour  I'ezhiber,  a  droit  k  des 
dommages  contre  le  propriStaire  dn  chemin  de  fe^  dont  lu  conducteur 
est  I'employ^.  —  Mathieu,  J. — Perravlt  vs.  Canadian  Pacifir  Ry.  Cn.. 
20RL.,  p.  321. 

4.  L'appelont  avait  pris  place  sur  un  des  chars  de  la  compa^iiit; 
intim^e.  Ce  char  4tait  ouvert  et  11  y  avait  de  chaque  cdte  une  rampe 
on  marchepied.  L'appelant  s'^tait  d'abord  mis  sur  le  premier  siege 
en  avant,  maia,  s'y  tronvant  incommode  par  le  soleil,  il  desccndit  sur 
le  marchepied  et  se  dirigea  vers  Torriere  de  la  voiture,  en  s'accrochant 
des  mains  aux  poteaux  du  char.  Pendant  qu'il  se  tronvoit  alnsi  sur 
le  marchepied,  il  fnt  frapp4  par  un  char  de  I'intim^t^,  venant  avec 
grande  vitesse,  en  sens  controire,  et  ble.^s^  grievemcnt.  II  n'y  avait  k 
I'endroit  de  Taccident  qu'une  distance  de  trois  pieds  et  trois  pouces 
entre  les  deux  voies,  ce  qui  ne  laissait  entre  les  marehepieds  des  deux 
chars  qu'une  espace  de  sept  pouces.  La  compagnic  plaida  qut>  le  mar- 
chepied ^tait  reserve  k  ses  employ^  et  que  le  public  n'avait  pas  le 
droit  de  s'y  placer,  mais  on  n'avait  pas  averti  l'appelant  de  ne  pas  se 
tenir  sur  ce  marchepied,  aucune  affiehe  sur  la  voiture  ne  mettait  le 
public  en  garde  contre  le  danger  de  s'y  mettre,  et  il  fut  demontr4.  au 
eontraire,  que  la  compagnie  permettait  aux  voyageurs  de  s'y  tonir. 
Jugi  : — Qu'il  y  avait  la  faute  de  la  compagnie  defenderessc  qui  engo- 
geait  sa  responsabilit^  civile.  Que  I'article  1675  du  code  civil  s'ap- 
plique  au  transport  des  voyageurs,  comme  au  voiturage  de.4  niarchan- 
dises. — Q.  B. — Carri&re  &  Montreal  Street  Railway  Co..  R.  J,  Q.,  2  B. 
R.,  p.  399. 
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See  also  cases  noted  at  article  1053,  under  the  heading  of 
Railway  Accidents. 

16711.  1.  Que  le  voiturier  est  responsable  des  dommages  causte 
aux  choses  transport^es,  par  sa  faute,  ou  celle  de  ses  employes. — Q.  B. 
— Ouimet  &  Canadian  Express  Co.,  17  Tl  L.,  p.  225  ;  32  L.  C.  J.,  p. 
319;M.  LR.,  5Q.  B.,p.  292. 

2.  A  railway  company  is  not  liable  for  damages  caused  to  the 
owner  of  baggage,  lost  or  delayed  on  the  railway,  nor  for  expenses 
incurred  by  him  in  looking  after  the  baggage,  the  measure  of  damage 
being  the  value  of  goods  lost.  When  baggage  has  been  found,  after 
suit  has  been  issued  and  has  been  accepted  by  the  owner,  the  railway 
company  is  only  responsible  for  the  taxable  costs  incurred  up  to  date 
of  delivery. — Wurtele,  J. —  Provencher  vs.  Canadian  Pacific  Ry.y 
M.  L.  R.,  5  S.  C,  p.  9. 

3.  Que  le  voiturier,  qui  transporte  des  objets  p^rissables,  est  tenu 
d'user  d'une  grande  diligence  pour  la  livraison  et  que,  sur  le  d^faut, 
par  le  consignataire,  de  les  recevoir,  il  doit,  si  la  chose  est  possible, 
donner  avis  k  Texp^diteur,  sans  d^Iai,  et  que  son  d^faut  de  ce  faire  Je 
rend  responsable  des  dommages. — Pagnuelo,  J. — Oauvreav,  vs.  Domi- 
nion Express  Co.,  18  R  L.,  p.  301. 

4.  It  is  sufficient  for  the  shipper  to  prove  the  reception  of  the 
goods  by  the  carrier  and  that  they  have  not  been  delivered  to  the 
consignee,  to  place  upon  the  carrier  the  burden  of  proving  that  the 
loss  was  caused  by  a  fortuitous  event  or  irresistible  force,  or  has 
arisen  from  a  defect  in  the  goods  or  things  itself.  The  fact  that  the 
bill  of  lading  contained  a  clause  exempting  the  carrier  from  responsi- 
bility for  "  the  acts  of  God,  the  Queen's  enemies,  fire  and  all  and 
"  every  the  dangers  and  accidents  of  the  seas,  rivers  and  navigation^ 
"  of  whatsoever  nature  and  kind,"  does  not  necessarily  c€Lst  the  burden 
of  pi'oof  on  the  Plaintiff,  so  far,  at  least,  as  to  oblige  him  to  make 
proof  of  the  carrier's  negligence  by  his  evidence  in  chief.  The 
exception  '*  dangers  and  accidents  of  the  se^,  rivers  and  navigation 
"  of  whatsoever  nature  and  kind."  covers  only  such  losses  as  are  of  an 
extraordinary  nature,  or  arise  from  some  irresistible  force,  which 
cannot  be  guarded  against  by  the  ordinary  exertion  of  human  skill 
and  prudenca  The  sinking  of  a  steamer,  at  the  entrance  to  a  canal^ 
on  a  calm,  clear  night,  was  not  such  an  accident. — Q.  B. — Richelieu  .& 
Ontario  Navigation  Co.  &  Fortier,  M.  L.  R.,  6  Q.  B.,  p.  224  ;  18  R.  L.^ 
p.  83 ;  34  L.  C.  J.,  p.  9. 
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5.  Qa'une  compagaie  de  bateaux  transatlantiqocs  qui,  apr^ 
Inrriv^e  du  vaisseau  au  port,  dans  la  province,  consent  a  garder  les 
etFets  da  voyageur  jnsqu'fi  ce  qn'ils  aient  4t4  examine  \m.r  les  ofiiciers 
de  la  dcuane  et  met  ces  effete  dans  ses  hangars,  en  demeure  respon- 
tiable,  comme  voiturier  et  comme  d^positaire  n^ceasaire.  (This  deci- 
sion WHS  conBnned  in  Appeal  and  is  noted  as  decision  number  11  at 
this  article). — Paonuelo,  J. — Dawdeon  vs.  Canada  Skipping  Co.,  19 
R.  L.,  p.  68  ;  M.  L.  B.,  6  S.  G,  p.  388. 

0.  Que  le  consignataire  de  niEirchandises  n'a  pas  droit  de  refuser 
lie  les  rscevoir  du  voiturier,  qui  s'est  oblig4  de  les  transporter  dans 
(in  temps  d^tennia^,  et  qui  ne  le  fait  pas ;  mais  qu'il  n'a  qu'un  recours 
fu  dommage. — Mathieu,  J. — BaiUy  va.  Richelieu  &  Ontario  Nav.  Co., 
•Hi  VL.  L,  p.  127. 

7.  Que  le  consignataire  d'effets,  transport's  par  un  voiturier,  ne 
peut  refuser  de  les  accepter,  parce  qu'une  partie  de  ces  etiets  auraient 
et(S  entlammag's,  mais  qu'il  a  un  recours  en  dommage  pour  le  preju- 
dice qu'il  6prouve.  — Q.  B. —  Halcrow  &  Leftneswrier,  21  R,  L.,  p.  28. 

K  A  carrier,  who  retains  the  custody  of  baggage,  after  it  has 
reached  the  place  of  destination  and  deposits  it  iu  a  room  assigned  to 
unclaimed  bngga^,  is  responsible  for  its  safe  keeping  and  is  bound 
to  deliver  the  thing,  or  to  pay  its  value,  unless  delivery  has  become 
impossible  without  his  act  or  fault.  The  burden  of  proving  that 
the  loss  or  destruction  of  the  thing  has  occurred,  without  his  act  or 
fault,  is  on  the  carrier  ;  the  presumption  being  that  he  is  in  fault,  if 
he  fail  to  deliver  the  thing.  Hence,  if  no  explanation  be  given  of  the 
disappearance  of  ba^age,  before  delivery,  the  carrier  is  liable  for  the 
value.  Proof  may  be  made,  by  the  Plaintiff's  oath,  of  the  value  of 
baggage  lost  or  destroyed,  while  in  the  custody  of  the  carrier,  after 
its  arrival  at  place  of  destination.  (This  case  was  confirmed  in 
appi'iil  and  is  noted  as  decision  number  14  at  this  article). — Pagnuelo. 
J. — I'e'dant  va.  Canadian  Pacific  Ry.,  M.  L.  R.,  7  S.  C,  p.  131. 

9.  When  the  place  of  destination  of  goods  is  beyond  the  carrier's 
routi:  and  he  receives  the  goods  under  a  bill  of  lading  to  the  terminus 
of  his  route  and  carries  them  safely  to  that  point,  to  which  alone  he 
received  the  freight,  the  fact  that,  at  the  request  of  the  shipper,  he 
undertook  to  deliver  the  goods  to  another  carrier,  to  complete  the 
transportation,  does  not  make  the  first  carrier  responsible  for  the 
delivery  of  the  goods  at  the  place  of  destination. — Q.  B. — Jefferey  <£ 
Canada  Shipping  Co.,  M.  L.  B.,  7  Q.  B.,  p.  I. 


Conaolidated  Supplement  No.  1, — Art.  1676,  453 

10.  That  a  carrier  who  receives  goods  en  route  from  another  car- 
rier, is  not  responsible  for  delay  in  delivery  of  the  goods,  where  such 
delay  is  caused  by  an  error  in  the  way-bill  of  a  previous  carrier,  deli- 
vered to  the  succeeding  carrier  with  the  goods,  which  way-bill  stated 
a  place  of  destination  which  was  erroneous. — Q.  B.  —  Trester  &  Gana- 
dian  Pacific  Ry.  Co.,  R.  J.  Q.,  1  B.  R.,  p.  12. 

11.  Que  le  passager  k  bord  d'un  vaisseau  transatlantique  a  un 
d61ai  raisonnable  pour  enlever  son  bagage,  et  que,  pendant  ce  d61ai,  et 
avant  que  ses  effets  n  aient  6t6  enlev^s  par  les  officiers  de  douane,  le 
voiturier  reste  responsable,  comme  voiturier,  et  que,  pour  se  soustraire 
ji  la  responsabilite.d'un  voiturier,  pour  la  perte  des  eifets,  il  lui  faut 
prouver  que  les  effets  ont  6te  perdus  pour  des  causes  qui  n'^taient  pas 
sous  son  contrdle. — Q.  B. — Canada  Shipping  Co.  &  Davidson,  R.  J.  Q. 
1  B.  R,  p.  298. 

12.  Le  voiturieur,  auquel  on  demande  la  valeur  d'effets  endom* 
mag6s  k  la  suite  de  Tincendie  d  un  b&teau  k  vapeur  et  qui  plaide  force 
majeure,  doit  prouver  que  Tincendie  ne  provenait  pas  d'une  cause  qui 
lui  fut  imputable,  la  presomption  6tant,  en  I'absence  d'une  telle  preuve, 
que  I'incendie  est  le  r^sultat  de  sa  propre  negligence*  Pour  pouvoir 
r^clamer  le  b^n^fice  de  Texception  d^cr^tee  en  sa  faveur,  par  le  statnt 
f^^ral,  S.  R.  C,  ch.  82,  le  voiturier  doit  prouver  que  Tincendie  n'est 
pas  dH  k  sa  faute,  ou  ^  sa  negligence,  ni  k  celle  de  ses  employes. — Q. 
B. — The  Richelieu  <k  Ontario  Navigation  Co.  &  Fierce,  R.  J.  Q.,  4  B. 
R,  p.  8. — LoRANGER,  J. — R  J.  Q..  5  Q  S.,  p.  139. 

13  Where  the  consignee  refuses  to  accept  goods  from  the  carrier  at 
the  place  of  delivery,  the  carrier  is  not  justified  in  selling  the  same  by 
private  sale,  without  notice  to  the  consignor  or  consignee  ;  and  a  pre- 
tended authorization  to  sell  by  the  consignee,  who  has  refused  to  ac- 
cept the  goods,  is  without  effect.  The  consignor  in  such  case  is  enti- 
tled to  recover  the  value  of  the  goods,  less  freight  and  storage. — Tait, 
J. — Cottingham  vs.  Orand  Trunk  Ry.  Co.,  M.  L.  R.,  7  S.  C,  p.  385. 

14  Que  le  voiturier  est  tenu  de  remettre  au  voyageur  le  bagage 
qui  lui  a  6t6  confix,  sur  livraison  des  contre-marques  donn^es  au 
voyageur,  et  qu'il  ne  peut  etre  Iib6r6  de  cette  obligation,  qu'en  prouvant 
que  la  livraison  en  est  devenue  impossible,  sans  son  fait  ou  sa  faute,  et 
qu'il  est  tenu  de  prouver  la  cas  fortuit  qu'il  allfegue- — Q.  B. — Canadian 
Pacific  Ry.  Co.,  <&  Reliant,  R.  J.  Q.,  1  B.  R.,  p.  311. — Pagnuelo,  J. — 
35  L.  C.  J.,  p.  42. 
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15.  The  Defendants,  common  carriers,  after  the  arrival  of  the 
Plaintiffs'  goods  at  their  railway  station,  notified  the  consignees,  the 
notice  stating  that,  after  a  certain  delay,  storage  would  be  charged. 
One  of  the  cases  of  goods  was  left  at  the  station  by  the  consignees, 
for  the  purpose  of  the  Customs  examination,  and  was  destroyed  by  a 
fire,  which  resulted  from  the  negligence  of  Defendants'  employees  va 
transferring  a  quantity  of  gasoline,  in  open  pails,  from  a  leaking  teuik 
to  a  barrel,  with  a  hot  stove  in  the  immediate  vicinity.  Held: — 1. 
The  notice  to  the  consignee  implied  that  the  carriers  would  keep  the 
goods  safely  until  their  removal,  and  they  were  bound  to  take  due 
care  of  them  while  they  remained  in  their  custody.  2.  The  occurrence 
of  a  fire,  under  the  circumstances  above  stated,  was  sufficient  evidence 
of  negligence  to  make  the  carriers  responsible.  — C.  R.  —  Simpeoriy 
V8,  The  Orand  Trunk  Ry.  Co.,  R  J.  Q.,  4  C.  S.  p.  148. 

16.  Qu'un  voiturier,  qui  re9oit  en  route  des  marchandises  trans- 
port^es  par  un  autre  voiturier,  les  inscrit  dans  ses  feuilles  de  route, 
et  se  fait  payer  tons  les  frais  de  transport  par  le  consignataire,  n'est 
pas  responsable  de  la  marchandise  perdue  par  le  premier  voiturier. 
Le  consignataire,  6tant  induit  en  erreur  par  les  feuilles  de  route  du 
second  voiturier,  ce  dernier  est  condamn^  aux  frais  de  Taction  en 
dommages. — Routhier,  J. — Behan  vs.  Grand  Trunk  Ry,  Co.,  17  Q- 
L.  R,  p.  299. 

17.  A  river  passenger  steamer  having  become  unmanageable,  in 
consequence  of  the  breaking  of  the  rudder  chain,  was  beached,  and 
the  passengers'  baggage  sent  ashore,  in  the  course  of  which  operation 
the  Plaintiff's  effects  were,  damaged.  The  breaking  of  the  chain, 
according  to  the  evidence,  was  not  caused  by  any  unusual  strain,  but 
by  some  flaw  or  weakness  in  it.  Held  : —  The  breaking  of  the  chain 
was  not  a  "  peril  of  navigation,"  such  as  to  exempt  the  carrier  from 
liability.* — Archibald,  J. —  Dunning  vs.  The  Richelieu  &  Ontario 
Navigation  Co.,  R.  J.  Q.,  6  C.  S.,  p.  129. 

See  also  cases  noted  at  article  1053,  under  the  heading  of 
"  Railway  Accidents." 

16T6.  1.  Que  lorsqu'une  compagnie  de  chemin  de  fer  emane 
certains  billets  de  passage  k  bon  marche  et  qu'elle  met  sur  ces  billets, 
qu  en  consideration  de  ce  privilege,  elle  ne  sera  pas  responsable  du 
dommage  caus^  aux  msurchandises  et  effets,  que  ceux  qui  se  servent  de 
ces  billets  portent  avoc  eux,  elle  n'est  pas  responsable  des  6chajitillons 
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de  marchandises  qu'un  commis-voyagenr  aura  fait  entrer  oomme  son 
baggage  et  qui  seront  perdus  en  route,  d'autant  plus  que  pour  ces 
marchandises  control6es  {checked)  comme  bagage,  le  passager  n'avait 
pay6  aucun  fret. — Gill,  J. — Packard  ve.  Canadia/n  Pacjfic  RaH/way, 
Co.,  M.  L.  R.,  6  S.  C,  p.  64. 

2.  Que  le  voiturier,  qui  a  limits  sa  responsabilit^  par  des  condi- 
tions sp^iales,  est  tenu,  pour  se  soustraire  k  cette  responsabilit^,  de 
prouver  que  la  perte  des  effets  transport&s  est  dte  k  un  accident  tom- 
bant  dans  ces  conditions  (This  case  is  more  fully  noted  in  this  Sup- 
plement at  article  1675,  decision  number  4.) — Q.  B. — Richelieu  <k 
Ontario  Nav,  Co.  &  F&rti&r,  18  R.  L.,  p.  83 ;  M.  L  R,  5  Q.  R,  p.  224 ; 
34  L.  C.  J.,  p.  9. 

3.  The  condition  on  the  back  of  a  through  bill  of  lading,  reliev- 
ing a  railway  company  from  responsibility,  as  soon  as  goods  entrust- 
ed to  them  for  carriage  have  been  delivered  to  the  next  succeeding 
carrier,  at  the  extremity  of  the  line  of  the  railway  compeuay  issuing 
the  bill  of  lading,  is  a  legal  and  reasonable  condition  and  is  binding 
on  the  shipper,  who  either  has,  or  from  the  circumstances  is  presumed 
to  have,  knowledge  thereof  and  to  have  accepted  the  contract  subject 
to  such  condition. — JETTfi,  J. — Beaumont  i^a,  Canadian  Pacific  Ry., 
M.  L.  R..  5  S.  C,  p.  255. 

4  Qu'une  compagnie  de  chemin  de  fer,  qui  re9oit  des  effets  pour 
etre  transport's  au-delii  de  sa  ligne,  k  la  condition  expresse  qu'elle  ne 
sera  pas  responsable  des  dommages  arrives  k  ces  effets  sur  les  autres 
lignes  et  qui  les  remet  en  bon  ordre  k  la  ligne  qui  doit  les  transporter 
apr^s  elle,  n'est  pas  responsable  des  dommages  causes  k  ces  effets 
apr^  qu'elle  les  a  ainsi  remis. — Q.  B. — Canadian  Pacific  Ry.  Co.  & 
Ckarbonneau,  19  R,  L.,  p.  317  ;  M.  K  R.,  6  Q.  B.,  p.  287. 

5.  Where  there  is  evidence  of  negligence  on  the  part  of  a 
Telegraph  Company,  or  its  employees,  in  the  transmission  of  a  des- 
patch, the  company  will  not  be  protected  from  the  consequence  of 
such  negligence,  by  the  fact  that  the  blank  form,  used  for  writing  the 
message,  contained  a  printed  condition  to  the  effect  that  the  company 
would  not  be  liable  for  damages  arising  from  any  error  in  the 
transmission  of  an  unrepeated  telegram. —  Q.  B. —  Oreat  North  West- 
'em  Telegraph  Co.,  Jk  Laurance,  R.  J.  Q.,  1  B.  R.,  p.  1. 

6.  Where,  by  a  condition  of  the  bill  of  lading,  it  is  stipulated 
that  the  carrier  will  not  be  responsible  for  loss  or  breakage  of  fragile 
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goods,  unless  a  higher  rate  of  freight  be  paid  therefor,  and  the  shipper 
has  Qot  paid  such  additional  rate,  the  carrit^r  is  not  bound  to  use 
greater  care,  in  respect  to  such  goods,  than  \»  usual  in  the  case  of 
goods  for  which  ordinary  rates  are  charged. —  Q.  B. —  MovjjenaU  (t: 
Allan,  R.  J.  Q.,  1  B.  R.,  p.  181. 

7.  C.  livre  des  marchandises,  k  New-Tork,  k  une  compagnic  de 
chemio  de  fer,  qui  s'oblige  de  les  voiturer  juBqu'a  Quebec,  en  passant 
8ur  sa  voie  et  aur  celle  de  deux  voituriera  interm^diaires.  La  com- 
pagnie  intim^e,  sur  d^pot  du  re9U  de  la  premiere  compagnie  a  son 
bureau  k  New-York,  livre  k  C,  un  connaisseraent,  dana  lequtl  le 
premier  contrat  est  mentionn^,  et  par  lequel  elle  s'engn^  k  recevoir 
les  marchandiaes  sur  sa  voie  k  Preacott  et  k  les  reodre  k  Quebec  (ou 
elle  re9oit  le  freight  poor  tout  le  parcours  de  N,  Y.,  k  Q.,)  niais  k  la 
condition  qu'elle  ne  sera  pae  responssble  des  avaries  caus^es  aus  mar- 
chandises, pendant  qu'elles  seront  sous  le  contr61e  des  voitui-iers  iiit«r- 
m^iaires  et  avant  qu'elles  ne  lui  soient  livr^es  &  Prescott. — Jttgi :  Que 
la  stipulation  limitant  la  responsabilite  est  legale,  n'^tant  pas  celle  nro- 
hib^e  par  I'art.  1676  C.  C„  et  par  I'acte  des  chemins  de  fer,  se&  246. 
par.  3,  et  les  avaries  aux  marchandises  ayant  ^t^  caus^es  Avcint  leur 
reception  par  I'intim^  k  Prescott,  elle  n'en  est  pas  responsable. — Q.  B. 
—GaiUhier  <fc  Canadian  Pacific  Ry.  Co.,  R.  J.  Q,,  3  B.  R.,  p.  136. 

1BT7.  Que  les  effets  d'un  voyt^eur,  dont  le  voiturier  est  respuu- 
aable,  pcnveni  comprendre  les  articles  de  peu  de  valenr  que  le  voya- 
geur  apporte  avec  lui,  comme  presents  k  ses  luuis  et  les  hardes  de  sa 
femme  voyageant  avec  lui. — Pagneulo,  J. — Davidson  vh.  Cannda 
Shipping  Co.,  19  R.  L,  p.  658  ;  M.  L  R.  6  S.  G.  p.  388. 

1679.  1.  Que  le  voiturier,  qui  tranporte  par  eau  une  certaine 
quantity  du  bois  de  sci^;e,  a  droit  de  retenir  le  bois  transport^  jus- 
qu'au  paiement  du  fret  et  de  pratiquer  sur  ee  bois,  apr^  qu'il  I'a  d4- 
barqu^  sur  le  quai,  une  saisie-conservatoire,  pour  assurer  son  privilege. 
— Mathieo,  J. —  Varieur  vs.  Baacony,  17  K  L,  p.  105  ;  M.  L.  R.,  5  S- 
C,  p.  123. 

2.  A  carrier,  who  has  put  the  thing  transported  in  the  par- 
ticular place  specified  in  the  contract  of  carriage,  is  not  considered 
to  have  thereby  disposessed  himself  of  it,  and  his  right  of  retention, 
under  Art.  1679  C.  C,  until  he  is  paid  for  the  carriage,  still  exi,^ts 
and  may  be  asserted  by  conservatory  seizure  against  parties  claiming 
title  by  purchase. — C.  R. — Qroulx  vs.  Wilson,  R  J.  Q.,  1  C.  S..  p.  546 
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3.  Le  voiturier  ne  peut  reclamer  les  frais  de  voiturage  avant  la 
livraison  de  tous  les  effets  qu'il  s'est  engag6  de  transporter.  Lorsqne 
le  voiturier  a  demand^  ses  frais  de  transport,  avant  d'avoir  complete 
le  voiturage  des  elBTets  en  question,  et  qu'il  na  pa^s  renouveI6  cette 
demande  depuis,  en  offrant  de  livrer  ces  effets,  il  ne  peut  opposer  son 
droit  de  retention  k  la  saisie-revendication  du  propri^taire  des  effets. 
— LoRANGER,  J. — Stout  VS.  King,  R.  J.  Q.,  3  C.  S.,  p.  51. 

1686.  The  Plaintiff  undertook  to  paint  statues  for  the  Defend- 
ant, at  a  fixed  price  for  each  statue,  the  Defendant  furnishing  the 
nnpainted  statues.  A  number  of  the  statues,  after  they  had  been 
painted,  were  destroyed  by  a  fire,  which  occurred  in  Defendant's 
premises,  before  the  statues  had  been  accepted  by  him  and  before  he 
•had  been  put  in  default  to  receive  them. — Hdd :  That  the  Plaintiff 
was  not  entitled  to  recover  from  the  Defendant  the  price  stipulated 
for  the  painting. — Doherty,  J. — Rozetsky  vs.  BeuUac,  R.  J.  Q.,  2  C. 
S,  p.  482. 

16ST.  As  to  the  effect  of  contr€k5tors  not  delivering  work  cont- 
racted for,  at  the  time  agreed  on,  see  cases  noted  in  this  Supplement 
at  C.  C.  1149. 

1688.  1.  Where  a  builder  is  under  a  contractual  obligation  to 
erect  a  brick  wall  on  a  substructure  of  stone  built  by  another  contractor, 
and  he  seeks  to  be  relieved  from  his  obligation,  on  the  ground  that 
the  stone  foundation  is  defective  and  insufficient,  the  burden  of  X 
proof  is  on  him  to  establish  the  insufficiency  of  the  foundation  wall. 
— Q.  B. — Evans  &  Cowan,  R  J.  Q.,  3  B.  R.,  p.  59. — Mathieu,  J. — 21 
R.  L.,  p.  285. 

2.  L'entrepreneur  ne  peut  se  lib^rer  de  responsabilit^  pour  la 
mauvaise  execution  de  Touvrage,  en  plaidant  qu'il  I'a  fait  d'apr^  les 
ordres  et  la  direction  du  propri6taire.     Les  mots  "  qui  se  chargent  de 

"  quelque  ouvrage  "  de  Tarticle  1696  du  Code  Civil  indiquent  que  le  ^ 

16gislateur  n'a  pas  seulement  d6termin^  la  responsabilit^  de  lentre- 
preneur  lorsque  ce  dernier  construit  un  "  Edifice,"  mais  aussi  lorsqu'il 
entreprend  d'autres  ouvrages.  v.  g.  un  aqueduc. — Routhier,  J.  —  Ro- 
berge  vs.  Talbot,  R.  J.  Q.,  4  C.  S.,  p.  451. 

3.  A  builder,  sued  by  the  proprietor  for  cost  of  reconstruction 
of  a  wall,  alleged  to  be  necessary  owing  to  defects  in  construction) 
has  an  action  in  warranty  against  the  architect,  on  the  ground  that 
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%y  the  rebuilding,  the  cost  of  which  is  claimed  by   the  principal  acbioD, 

'^\ ,  became  necessary  through  defects  in  the  architect's  plans  and  speciS- 

^^-  cations  and  not   otherwise.  —  Davidson,  J.  —  Royal  Electric  Co.,  t« 

^^:'  Wa-nd  &  Waihank,  R.  J.  Q..  5  C.  S.,  p.  383. 

/.j  I  4.  Le  constructeur  ne  peut  se  d^fendre  contre  Taction  dirigee  contre 

.',  lai,  par  te  propri^taire  d'un  Edifice  construit  contrairement  nux  reg]e.s 

■;.-  de  I'art,  en  all4gnant  que  les  vicea  de  construction   de  Tedifice  en 

';^"  question  provenaient  de  d^fants  da  plan  de  I'architecte,  sur   lequel 

•  plan  I'^difice  avait  ^t6  construit,  le  constructeur  et  Tarchitecte  6tant 

>'  reapoDsables  de  ces  vices  de  constmctioa  conjoiatement  et  solidaj- 

y  rement.— C.  B.—The  Royal  Electric  Co.  vs.  Wand.  B.  J.  Q..  6  G  S.. 

'  -  p.  398.— De  LoBiMiEH,  J.— 1  R.  de  J.  p.  372. 

109O.  1.  Decision  number  5,  noted  at  this  article,  wtis  rendered 
in  the  case  of  Roy  vs.  Hv/A. 

2.  La  preuve,  par  les  votes  ordinairea,  d'augmentation  r^clam^es 
par  un  entrepreneur  est  admise,  et  Tcxception  de  I'article  1690  du 
Code  Civil  n'a  pas  lieu,  si  I'entreprise  de  construction  ne  r^unit  pa.s 
les  conditions  d'Stre  k  forfait  et  suivant  plans  et  devis. — C.  R. — 
Corriveav,  V8.  Roy,  15  Q.  L  R.,  p.  90. 

3.  Art  1690  C.  C,  which  requires  an  authorization  in  writing  tu 
establish  a  claim  arising  from  any  change  in  plan,  or  increa£e  in  labor 
and  materials,  applies  only  between  the  proprietor  and  his  architect 
or  contractor .  and  not  between  a  contractor  and  his  sub-contractor. 
— DOHERTY,  S.— Robert  v8.  CkaHrand,  R  J.  Q..  3  C.  &,  p.  33^. 

4l  Un  oontrat  pour  la  construction  d'un  Edifice,  qui  stipule  que  les 

travaux  scront   f&its  suivant  les  plans  et  devis "  et  aussi  on 

"  ooQformit4  avec  telle  description  et  details  qui  pourront  4tre  soumis 
"  aux  entrepreneurs  par  rarchitecte  au  cours  des  ouvrages,"  constitue 
un  veritable  forfait  et  tombe  sous  I'op^ration  de  I'article  1690  ducode 
civil. — jETTfi,  J. — Baraalouvs.  MainvilU,  R.  J.  Q.,  4  C.  S.,  p.  346. 

109\.  1.  Qu'un  partie  k  un  contrat  de  louage  d'ouvrage  ne  peut 
mettre  fin  au  contrat,  sans  le  consentement  de  I'autre,  et  sons  I'indem- 
niser. — Q.  B. — Longtin  <fc  RobitaiUe,  17  R  L,  p.  222 

2.  Qu'aux  termes  de  I'article  1691  C.  C,  le  maitre  pent  r^silier,  par 
sa  senle  volontS,  le  march^  k  forfait  pour  la  construction  d'un  edifice, 
quoique  I'ouvrage  soit  d4j&  commence,  en  indemnisant  et  d^omma- 
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j2;e€ait  Tentrepreneur,  suivant  les  circoustancea — Taschereau,  J! — 
ThSrien  vs.  ViUiotte  dit  Latour,  20  B.  L.,  p,  209. 

3.  The  effect  of  this  article  was  discussed  in  the  case  of — C.  R. — 
Beavdoin  vs.  The  School  Commissioners  of  Mascouchey  R.  J.  Q.,  3  C. 
S.,  p.  456. 

1695.  1.  See  case  oiDufresne  &  PrSfoniaine,  noted  in  this  Sup- 
plement, at  article  2013,  decision  number  1. 

2.  The  privilege  of  a  person,  who  has  a  lien  upon  an  article  for  re- 
pairs, e.  g.y  a  carriage  maker  for  repairing  a  carriage,  is  lost,  if  he 
voluntarily  gives  the  possession  of  the  thing,  without  exacting  pay- 
ment of  his  debt  — Doherty,  J. — Carbonneau  vs,  Machab6ey  R.  J.  Q., 
6  C.  S.,  p.  92. 

1696.  1.  Que  lorsqu'un  ouvrier,  employe  k  la  joumee,pour  faire 
des  reparations  k  une  bfttisse,  a  le  contrdle  et  la  direction  absolue  de 
tons  les  ouvrages  faits  par  lui  k  cette  b&tisse  et  du  choix  des  mat6- 
riaux  qui  y  sont  employes,  il  est  responsable  des  travaux  vicieux  qui 
peuvent  exister,  ceux  qui  exercent  un  metier  devant  le  connaitre  et 
etant  tenus  du  travail  vicieux  qui  est  Teffet,  soit  de  leur  n^ligence, 
soit  de  leur  ignorance. — Q.  B. — TovMgnant  cfc  Boiteau,  20  R.  L.,  p.  280. 

2.  L'entrepreneur  ne  pent  se  lib^rer  de  la  responsabilit^,  pour  la 
mauvaise  execution  de  I'ouvrage,  en  plaidant  qu'il  I'a  fait  d'apres  les 
ordres  et  la  direction  du  propri6taire.  Les  mots  "  qui  se  chargent  de  1^ 
"  quelque  ouvrage  "  de  Tarticle  1696  du  code  civil,  indiquent  que  le 
16gislateur  n'a  pas  seulement  determine  la  responsabilite  de  Tentre- 
preneur  lorsque  ce  dernier  construit  un  ''  Edifice,"  mais  aussi  lorsqu'il 
entreprend  d  autres  ouvrages,  v.  g.  un  aqueduc. — RoUTHiER,  J.  —  Ho- 
herge  vs.  Talbot,  R,  J.  Q.,  4  C.  S.,  p.  451. 

1697.  Note  : — This  article  is  modified  very  substantially  by  the 
liens  given  to'  workingmen  and  others,  under  what  is  known  as  the 
"  Aug6  law,"  and  which  amended  articles  1994,  2009,  2013  and  2103 
of  the  Civil  Code.  These  ajnendments  are  noted  in  full  in  this  Sup- 
plement at  those  articles. 

ITOl.  A  person  who  sells  goods,  in  reality  for  himself,  but  appar- 
ently as  agent  for  another  person,  whom  the  agent,  on  the  receipt 
signed  by  him,  declares  to  be  the  owner  and  vendor,  is  not  entitled  to 
sue  on  the  contract  blb  principal. — Davidson,  J. — Hall  vs.  McBean^ 
R.  J.  Q.,  3  C.  S.,  p.  242. 
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170S.  I.  Que  la  charge  du  B^gisseur,  ^tant  une  charge  pulilique. 
est  gmtuita  Que  la  somme  r^lam^e  poor  la  surveillance  k  la  repa- 
ration d'une  maison  d'^le  n'eet  pas  payable.  Que  la  somme  r^clamiiie 
pour  avcir  pr4par^  les  sp^ificatious  et  la  repartition  eat  payable, 
pareeque  ce  n'est  pa^  des  devoirs  du  R^^isseur. — ^Tellieh,  J. — 
Fmtrtiier  w,  CommissaireB  d'Ecole  de  Ste.  Marie  du,  ManoiT,  32  L. 
C.  J.,  p.  326. 

2  Dans  I'esp&ce,  le  demandear  ayanl  fait  des  debours^s,  pas  et 
d^maiches,  k  la  requisition  sp^iale  du  d^fendeur  lui-meme,  a  droit  k 
UQC  curnpeasation  raisonnable,  comme  valeur  de  bels  d^bonrs^s  et  pas 
ot  demarches. — De  LoRiHiER,  J. — Normandeau  vs.  Denjarditm,  R.  J. 
Q,  5C.  S.,p.  354. 

1704.  A  power  of  attorney  "  to  draw,  accept  and  endorse  bills 
■'  of  t'xcliange,  promissory  notes,  bills  of  lading,  delivery  orders,  dock 
"  wiiiiunts,  bought  and  sold  notes,  contract  notes,  charter  partieH' 
'■  etc. ",  includes  the  power  to  make  and  sign  promissory  notes,  more 
particularly  when  the  whole  tenor  of  the  document  sliows  the 
intention  to  confer  powers  of  general  agency. — Andrews,  J. — Quehrr- 
Baiik  OS.  Bryant,  17  Q.  L.  E..  p.  78. 

(The  above  case  was  confirmed  in  Appeal,  by  the  Court  of  Queen's 
Benclj.  oa  the  6th  October  1891,  but  the  case  does  not  appear  to  hive 
been  n -ported). 

1 705.  Lorsque  le  connaissement,  sign^  par  le  "apitaine  du  vais- 
seau,  (.'.omporte  paiement  du  fret  "  et  autres  conditions  d'aprfes  la 
"  chiirte- parti e,"  et  qu'il  est  stipule  dans  celle-ci  un  privilege  sur  la 
cargaisnn,  pour  le  paiement  du  fret  et  de  la  xiirestarie,  en  faveur  des 
propii(5taires  et  du  capitaine,  ce  dernier  pent  constituer  un  procarour 
ponr  recouvrer  et  la  surestarie  et  le  fret,  an  nom  des  propria taires, 
nieme  s'il  n'a  pas  le  droit  d'en  poursuivre  le  recouvrement  en  son 
propre  nom.  —  Casault,  J.  C. —  Dunford  vs.  Webster,  R.  J.  Q.,  6  G. 
S.,  p.  Mi. 

170©.  1.  Que  le  mandafcaire,  qui  revolt  du  mandant  une  certaine 

soiiKiif  il'argent  pour  fitre  employ4e  k  une  transaction  determin^e  et 
qui  no  I'timploie  pas  pour  cette  fin,  mais  ponr  un  autre  objet,  est  tenu 
do  reinbourser  au  mandant  cette  somme,  quand  memo  il  etablirait  que 
la  transaction  qu'il  a  faite  etait  pr^f^rable  a  I'autre.— Q.  B. — Mnodie 
<i-  Jonm  ;  19  R.  L.  p.  516 ;  M.  L.  R.,  6  Q.  B..  p.  354. 
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The  above  case  was  confirmed  by  the  Supreme  Court  which 
held  as  follows : 

H.  having  funds  belonging  to  one  T.  J.  C.  for  investment,  agreed 
to  invest  them  with  M.  of  Winnipeg  in  a  certain  land  speculation,  and, 
after  correspondence,  accepted  and  paid  M's  draft  for  $2,375,  mention- 
m\r  in  the  letter  notifying  M.  of  the  acceptance  of  the  draft,  the 
understanding  H.  had  as  to  the  share  he  was  to  get  and  adding :  "  I 
'*  also  assume  that  the  lands  are  properly  conveyed,  and  the  full  condi- 
"  tions  of  the  prospectus  carried  out,  and  if  not,  that  money  will  be  at 
"  once  refunded."  The  lands  were  never  properly  conveyed  and  the  con- 
ditions of  the  prospectus  never  carried  out.  T.  C.  J.  transfered  sous 
seing  privi  this  claim  to  the  Plaintiff,  who  brought  an  action  against 
M.  for  the  amount  of  the  draft.  Held,  (affirming  the  judgment  of  the 
courts  below)  1.  That  the  action  being  for  the  recovery  of  a  sum  of 
money  entrusted  to  the  Defendant  for  a  special  purpose,  the  prescrip- 
tion of  two  years  did  not  apply.  (2261  C.  C.)  2.  That  the  conditions 
upon  which  the  money  had  been  advanced  were  conditions  precedent 
and  not  having  been  fulfilled,  M.  was  bound  to  refund  the  money.  3. 
That  the  transfer  sous  aeing  privi  of  the  claim  to  Plaintiff  had  been 
admitted  by  M.,  and  the  Plaintiff*  even  if  considered  as  a  pr^-nom^ 
had  a  sufficient  legal  interest  to  bring  the  present  action. — Supreme 

Court. — Moodie  &  Jortea,  19  S.  C.  R,  p.  266. 

• 

2.  Le  cessionnaire  d'une  cr^nce,  avec  garantie  de  fournir  et  faire 
valoir,  devient  le  mandataire  du  c6dant  pour  le  recouvrement  de  la 
somme  transport6e,  et  comme  tel,  est  tenu  de  prot^ger  les  int^rets  du 
cedant  et  est  responsable  envers  lui  des  fautes  qui  peuvent  mettre  ses 
droits  en  p6ril.  Ainsi,  lorsque  le  cessionnaire  a  fait  vendre  les  immeubles 
hypoth6qu6s  en  faveur  dd  la  cr6ance  c6d6e  et  a  6c6irte  les  ench^res, 
dans  le  but  d'acheter  lui-mSme  ces  immeubles  k  vil  prix,  il  n'aura  pas 
de  recours  contre  le  c6dant,  s41  est  d^montr^  qu'il  a  plus  tard  r^is6, 
par  la  vente  des  immeubles  ainsi  €U^het^  &  vil  prix,  une  somme  plus 
que  suffisante  pour  6teindre  la  cr^ance  en  question. — C.  R . —  Ethier 
v%.  GarbeUle,  R  J.  Q.,  6  C.  S.,  p.  267. 

1710.  1.  Que  Taction  qu'ont  les  actionnaires  d'une  compagnie  in- 
•corpor^e,  contre  les  directeurs,  pour  mauvaise  administration  des 
affaires  de  la  corporation,  est  une  action  commune  r^ultant  des  rap- 
ports de  mandant  k  mandataires.  (This  case  is  more  fully  noted  in 
this  Supplement  at  article  360,  decision  number  3,  and  article  1889, 
decision  number  7).  —  Pagnuelo,  J. —  City  and  District  Savvnga 
Bank  vs.  Oeddes,  M.  L.  R,  6  S.  C,  p,  243 ;  19  R.  K,  p.  684. 
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2.  The  action  against  the  directors  of  a  Bank  for  mai-administra- 
tion  appertains  to  the  corporation,  but.  in  default  of  suit  by  the  cor- 
poration, it  is  competent  to  a  shareholder  to  institute  it  Such 
directors  are  bound  to  exercise  the  care  of  a  prudent  administrator 
in  the  management  of  its  business  and  the  acts  complained  of  in  the 
present  case  were  acts  of  gross  mismanagement,  amounting  to  del 
and  rendered  the  directors  personally  liable,  jointly  and  severally,  for 
losses  sustained  by  the  shareholders  by  reason  thereof. —  Paqnuelo, 
J. — McDonald  vs.  Rankin,  M.  L.  R,  7  S.  C,  p.  44. 

1711.  1.  Under  our  municipal  law,  a  secretary  treasurer,  the 
custodian  of  corporation  moneys,  cannot  legally  divest  himself  of  the 
same,  except  in  the  manner  provided  by  the  code  and,  in  the  present 
case,  although  he  had  paid  the  same  over  to  the  mayor  for  safe  keep- 
ing, he  was  not  thereby  relieved  from  the  liability  to  account  to  the 
corporation. — Brooks,  J. — Corporation  of  Melbourne  and  Bronvpton- 
Gore  vs.  Main,  11  L.  N.,  p.  394. 

2.  The  executrix  could  not  escape  liability  for  the  misappropria- 
tion committed  by  her  agent,  by  simply  establishing  that  such  agent 
was  not  notoriously  unfit,  at  the  time  of  his  appointment,  and  the 
immunity  granted  to  the  mandatary  empowered  to  substitute,  under 
C.  C,  1711,  does  not  apply  to  a  testamentary  executrix. — Johnson, 
j^—Oemley  vs.  Low,  M.  L  R.,  4  S.  C,  p.  92.— Q.  B.— M.  L.  R.,  5  Q.  B., 
p.  186  ;  21  R.  K,  p.  44. 

The  above  case  was  confirmed  by  the  Supreme  Court  as  follows  : 

Held :  (affirming  the  judgment  of  the  courts  belo^v,)  that  when  a 
testamentaiy  executrix  employs  an  agent  as  attorney,  she  is  bound  to 
supervise  his  management  of  the  matters  entrusted  to  him  and  to 
take  all  due  precautions  and  cannot  escape  liability  for  the  misappro- 
priation of  funds  committed  by  such  agent,  although  he  was  a  notary 
public  of  excellent  standing  prior  to  the  misappropriation. — Supreme 
Court. — Loiu  &  GeTnley,  18  S.  C.  R.,  p.  685. 

8.  The  Defendant,  the  mayor  of  a  municipality,  who  had  recei- 
ved money  belonging  to  his  municipality  from  the  secretary -treasurer, 
was  bound  to  account  for  the  same  to  the  secretary -treasurer,  who 
had  been  held  accountable  to  the  municipality  therefor,  and  the  fact 
that  the  Defendant  had  handed  the  money  over  to  his  successor  in  the 
office  of  mayor,  without  proof  that  it  was  done  with  the  approval  of, 
or  at  the  request  of,  the  secretary  treasurer,  did  not  relieve  him  from 
so  accounting. — C.  R. — Main  vs.  Wilcox,  M.  L.  R.,  4  S.  C.,p.  238; 
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4.  Whilst  directors  of  a  bank  are  at  liberty  to  employ  such 
assistants  as  may  be  required  to  cany  on  its  business,  they  are,  never- 
theless, responsible  for  the  fault  and  misconduct  of  the  employees 
appointed  by  them,  unless  the  injurious  acts  complained  of  be  such  as 
could  not  have  been  prevented  by  the  exercise  of  reasonable  diligence 
on  their  part. — Pagnuelo,  J. — McDov.uld  va  Rankin^  M.  L  R.,  7  S. 
C,  p.  44. 

1T18.  1.  Decision  number  6,  noted  at  this  article,  (Oilleapie  & 
Stephens),  is  also  reported  in  the  14  S.  C.  R.,  p.  709. 

2.  Qu'une  action  en  reddition  de  compte  pent  Stre  intents,  contre 
un  mandataire,  pour  certaines  sommes  d^termin6es,  qu'un  mandataire 
aurait  re9ues  et  qu'il  n'est  pas  n6cessaire  que  Taction  en  reddition 
de  compte  soit  pour  compte  g6n6ral  de  Tadministration. — Q.  B. — 
Dorion  <&  Dorion,  18  R.  L.,  p.  645. 

The  decision  in  the  above  case  was  reversed  in  the  Supreme 
Court,  which  held  as  follows  : 

P.  A.  A.  D.,  Respondent,  as  representing  the  institutes  and  substi- 
tutes under  the  will  of  the  late  J.  D.,  brought  an  action  against  J.  B. 
T.  D.  (Appellant)  who  was  one  of  the  institutes  and  had  acted  as  curator 
and  administrator  of  the  estate  for  a  certain  time,  for  rendition  of  an 
account  of  three  particular  sums,  which  the  Plaintiff  alleged  the 
Defendant  had  received  while  he  was  curator.  Held,  (reversing 
the  judgment  of  the  court  below,)  that  an  action  did  not  lie 
against  the  Appellant  for  the  particular  sums  apart  from  and 
distinct  from  an  action  for  an  acount  of  his  administration  of 
the  rest  of  the  estate.  The  Plaintiff  in  his  action  alleged  that 
he  represented  S.  D.,  one  of  the  substitutes,  in  virtue  of  a  deed 
of  release  and  subrogation,  by  which  it  appeared  he  had  paid  to  S.  D., 
attorney  for  and  on  behalf  of  the  Defendant,  a  sum  of  £447.78  6^d.^ 
the  Defendants  having,  in  an  action  of  rendition  of  account,  settled  by 
notarial  deed  of  settlement  with  the  said  S.  D.  for  the  sum  of  $4,000 
which  he  agreed  to  pay  and  for  which  amount  the  Plaintiff  became 
surety.  Held,  that  as  the  notarial  deed  of  settlement  gave  the 
Defendant  a  full  and  complete  discharge  of  all  rendition  of  account 
as  curator  or  administrator  of  the  estate,  the  Plaintiff  could  not  claim 
a  further  rendition  of  account  of  these  particular  sums.  The  Plaintiff 
also  claimed  that  he  represented  F.  D.  and  E.  D.,  two  other  institutes 
under  the  will,  in  virtue  of  two  assignments  made  to  him  by  them  on 
the  21st  of  January  1869,  and  15th  November  1869  respectively. 
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In  1865,  after  the  Defendant  had  been  sued  in  an  action  of  rendition 
■of  account,  by  a  deed  of  settlement,  the  said  F.  D.  and  E.  D.  agreed  to 
accept  as  their  share  in  the  estate  the  sum  of  $4,000  ea«h,  and  gave  the 
Defendant  a  fall  and  complete  discharge  of  all  further  renditions  of 
account.  Hdd,  {afiSrmiog  the  judf^ent  of  the  Court  of  Queen's  Bench) 
that  the  Defendant  could  not  be  sued  for  a  new  account,  but  could  only 
be  sued  For  the  specific  performance  of  the  obligations  he  had  contracted 
under  the  deed  of  settlement  la  1871,  C.  Z.  D..  another  of  the  insti- 
tutes, died  without  issue,  and  by  his  will  made  the  Defendant  his 
universal  legatee.  Plaintiff  claimed  his  share  in  the  e^^tate  under  a 
deeii  uf  assignment  made  by  Defendant  to  PlaintifT,  in  1862,  of  all 
right,  title  and  interest  in  the  estate.  Held,  that  the  Plaintiff  did  not 
acquire,  by  the  deed  of  1862,  the  Defendant's  title  or  interest  in  any 
portion  of  C.  Z.  D.'s  share  under  the  will  of  1871.  Hdd,  further,  that 
undi-r  the  will  of  the  late  J.  D.,  C,  Z.  D.'s  share  reverted  either  to  the 
surviving  institutes  or  to  the  substitutes  and  that  ail  Defendant  took, 
undi-r  the  will  of  C.  Z.  D.,  was  the  accrued  interest  on  the  capital  of 
the  shrre  at  the  time  of  his  death.  By  the  judgment  appealed 
from,  tJie  Defendant  was  condemned  to  render  an  account  cf  his  own 
share  in  the  estate,  which  he  transferred  to  Plaintiff  by  notarial  deed 
in  1862,  and  al?o  an  account  of  C.  D.'s  share,  another  institute,  who, 
in  18D2  transferred  hia  rights  to  the  Plaintiff.  The  transfer  made  by 
the  Defendant  was  in  his  capacity  of  co-legatee  of  such  rights  and 
interest.s  us  he  had  at  the  time  of  the  transfer,  and  ho  had  at  that 
time  rf  eeived  the  sixth  of  the  sum  for  which  he  was  sued  to  account, 
Hehl,  (reversing  the  judgment  of  the  court  below,)  that  the  Plaintiff 
took  niithing  as  regards  these  sums  under  the  transfer  and,  even  if  he 
wii.s  entitled  to  anything,  the  Defendant  would  not  be  liable  in  action. 
to  iLccount  as  the  mandatory  or  negetionmt  geetor  of  the  Plaintiff, 
Thtit  F.  D,  and  E.  D.,  having  acquired  an  interest  in  C.  Z.  D,'s  share 
After  tliey  bad  transferred  their  share  to  Plaintiff  in  186!),  the  Plaintiff 
could  uot  maintain  his  action  without  making  them  parties  to  the 
suit.  (Art.  920  C.  P.  C.)  Per  Tasckereau,  J.—Qumre:  Were  not 
the  transfers  made  by  the  institutes  E.  D.,  F.  D.  and  C.  D.  to  the 
PltLintif)',  ?hile  he  was  curator  to  the  substitution,  null  and  void  under 
Art.  1484.  C.  C.  —  Supreme  Court.  —  Dorvm  &  Dorion,  20  S.  C.  R., 
p.  4.10. 

3.  Qu'uD  notaire,  agissant  comme  mandataire  d'une  partio  et  qui 
revolt,  pour  elle,  un  chfeque,  a  droit  d'etre  pay6  de  ses  honoraires  et 
des  dehnurs^  par  lui  faits  pour  son  mandat,  avant  d'etre  tenu  de  lui 
remettre  ce  chfeque. — Q.  B. — OihaoTU  &  Teaai&r,  19  R.  L.,  p.  495. 
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4.  Qu'une  personne  qui  se  charge  de  vendre  des  billets  de  concert 
pour  un  autre  et  en  regoit  une  certaine  quantity,  doit  en  rendre 
compte,  soit  en  en  remettant  la  valeur  en  argent,  ou  les  billets  m§me 
non  vendus,  k  moins  de  perte  de  ces  demiers  par  force  majeure.  — 
Champagne,  D.  M. — Granger  vs.  David,  13  L.  N.,  p.  307. 

5.  Que  le  consignateur  de  marchandises  n'a  pas  d'action  contre  le 
consignataire,  pour  r^damer  la  valeur  de  ces  marchandises,  s'il  n'6tablit 
pas  que  ce  dernier  en  a  dispose  et  s'est,  par  Ik,  rendu  responsable  de 
leur  valeur. — Q.  B. — Ha^ar  Jk  Seatk,  20  R.  L,  p.  248.— Pagnuelo,  J. 
— M.  L.  R.,  5  S.  C,  p.  247. 

6.  Le  mandataire  ne  pent  arguer  de  sa  propre  turpitude  pour  se 
dispenser  de  rendre  compte  k  son  mandant  des  profits'  illicites  qu'il  a 
pu  faire  et  des  pots  de  vin  qu'il  a  pu  recevoir,  dans  Tex^cution  de  son 
mandat  ou  k  I'occasion  d'iceluL  Pour  demander  ce  compte  au  man- 
dataire, le  mandant  n'est  pas  oblig6  de  r^pudier  le  contrat  en  vue 
duquel  les  pots  de  vin  ont  6t6  pay^s,  ni  d'allegu^r  qu'on  a  subi  une 
perte,  ou  souffert  un  prejudice,  k  raison  du  paiement  de  ces  pots  de 
vin.  Dans  Tesp^e,  Tappelant,  ministre  de  la  justice  et  procureur 
g6n6ral  du  Canada,  ayant  all6gu6  que  I'intim^,  employ^  au  d^parte- 
ment  de  la  papeterie,  avait  abusivement  re9U,  des  foumisseurs  de  ce 
d^partement,  des  pots  de  vin  comme  consideration  secrete  d'ordres 
re^us  par  son  entremise,  all^guait  suffisamment  que  ces  pots  de  vin 
avaient  6t^  pay6s  k  Tintim^  et  re9us  par  lui  dans  Texecution  et  k 
Toccasion  de  son  mandat ;  et  I'appelant  ^tait  en  droit  de  demander  k 
rintim^  de  lui  rendre  compte  de  ces  pots  de  vin. —  Q.  B. —  Thompson 
ik  SdndcaZ,  R.  J.  Q..  3  B.  R.,  p.  455.—  Jette,  J.  —  R.  J.  Q.,  3  C.  S.,  p. 
297. 

7.  Le  mandant,  qui  a  accepts  un  compte  verbal  k  Tamiable,  avec 
remise  de  pieces  justificatives,  ne  pent  ensuite  exiger  un  compte 
r^gulier,  mais  s'il  y  a  eu  erreur,  son  recours  sera  par  voie  d  action 
en  reformation  de  compte. —  C.  R —  Cart^eau  vs.  Bonneau,  R.  J.  Q.,  3 
C.  S.,  p.  282. 

1715.  1.  Que  celui  qui  contracte  une  obligation  pour  une  com- 
pagnie,  qui  n'est  pas  alors  incorpor^e,  mais  que  Ton  se  propose  de  faire 
incorporer,  est  responsable  personnellement  de  Tex^cution  de  cette 
obligation,  si  la  compagnie,  apr^  son  incorporation,  la  r^pudie. — Q 
B. — Irwin  &  Lessard,  17  R.  L.,  p.  589. 

2.    The  directors  and  shareholders  of    a   joint  stock  company 
30 
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nre  not,  as  a  general  rule,  respoDsible  for  the  contracts  and  torts  of 
the  companjr ;  to  render  them  so,  there  most  have  been  some  individ- 
ual fault  on  their  part,  personal  to  themselves.  In  the  absence  of 
such  gross  fault,  or  fraud,  there  is  no  lien  de  droit  between  the  direc- 
tors of  a  company  and  non-shareholders ;  as  regards  the  public  the 
directors  occupy  merely  the  position  of  agents  of  a  disclosed  principal, 
viz,  the  company.  In  the  present  case,  the  widow  of  an  employee 
sued  the  directors  in  damages  for  the  death  of  her  husband,  caused  by 
the  explosion  of  a  boiler  in  the  company's  factory.  Held,  that  they 
were  not  personally  responsible  for  the  want  of  attention  of  those  in 
charge  of  the  boiler  at  the  time  of  the  explosion,  althouch  the  proof 
showed  a  want  of  that  minute,  careful  and  watchful  attention  to  tho 
management  of  the  boilers  which  the  use  of  such  hazardous  articles 
demands,  and  that  the  explosion  and  consequent  death  of  Plaintiff's 
husband  could  not  be  r^&rded  as  a,  cos  fortuii,  or  accident,  in  the  legal 
signification  of  the  term. — Andrews,  J. — Tk&rien  va.  Brodif.,  R.  J.  Q.. 

4  C.  S.,  p.  23. 

1719.  1.  Que  le  mandataire,  qui  a  agi  en  son  propre  iiom,  est 
responsable,  envers  le  tiers  avec  qui  il  contracte,  sans  prejudice  aux 
droits  de  ces  demiers  contre  le  mandant,  qui  est  responsable  eaverij 
eux  pour  tous  les  actes  de  son  mandataire,  faits  dans  I'execution  et  les 
limites  de  son  mandat — Tellieb,  J. —  Wilson  va.  Benjamin,  M.  L.  R  , 

5  S.  C,  p.  18. 

2.  A  mandatary,  who  subscribes  for  stock  in  a  company  in  his 
own  name,  is  liable  to  creditors  of  the  company  as  a  shareholder, 
without  prejudice  to  the  creditors'  rights  against  the  mandator  also. 
— Pagkuelo,  J. — Molsona  Bank  va.  Stoddart,  M.  L.  R,  6  S.  C,  p.   18. 

3.  Que  le  mandataire,  qui  agit  en  son  propre  nom,  est  responsable. 
envers  le  tiers  avec  qui  il  contracte,  sans  prejudice  au  i-ecours  du  tiers 
contre  le  mandant,  lorsqu'il  d^couvre  que  le  mandataire  agissait  pour 
le  mandant.— C.  K—Huot  va.  Du/reane.  19  R  L,  p.  360. 

4.  Qu'un  man,  dont  la  femme,  marchande  pubHque,  tient,  au 
domicile  commun,  un  commerce  sous  le  nom  du  mari  seul  et  qui  achete 
des  marchandises  poor  le  commerce  de  sa  femme,  mai.s  en  son  nom 
personnel,  sans  que  le  vendeur  sache  que  c'est  pour  sa  femme,  est  res- 
ponsable du  montant,  vis-il-vis  de  I'acheteur. — Wurtele.  J. — Adams 
va.  Brunet,  M.  K  R.  6  S.  C,  p.  241. 

6.  Where  goods  aro  sold  by  a  person,  acting  for  himself  and  for 
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others,  whose  names  he  does  not  disclose  to  the  purchaser,  the  un- 
disclosed principals,  as  well  as  the  one  who  appeared  in  the  contract, 
may  sue  jointly  in  their  own  names  to  recover  the  price.  The  fact 
that  the  Defendant  gave  the  vendor  the  address  of  a  person  to  whom 
the  goods  were  to  be  shipped  and  that  the  vendor  shipped  the  goods 
as  instructed  and  afterwards  endeavored  to  obtain  payment  from  the 
person  to  whom  they  were  shipped,  is  not  a  sufficient  disclosure  of  a 
principal  to  relieve  the  Defendant  from  personal  liability  for  the  price. 
— Lynch,  J, — Booth  vs.  Hutchina,  14  L.  N.,  p.  82. 

6.  Work  was  done  on  three  houses,  forming  one  block,  at  the 
request  of  Appellant,  an  architect,  who  was  owner  of  one  house,  the 
other  two  being  the  property  of  his  sister,  residing  in  Ireland.  The 
work  waaall  ordered  in  his  own  name.  Held: — The  Appellant  was 
personally  responsible  for  the  cost  of  the  work.  —  Q,  B.  —  Brown  & 
Watmore,  R  J.  Q.,  3  B.  R ,  p.  18. 

7.  An  agent,  who  makes  a  contract  in  behalf  of  a  corporation 
which  has  no  legal  existence,  is  personally  liable  to  the  third  party 
with  whom  he  contracts. — Tasohebeau,  J, — Pearson  vs.  LightaU,  R 
J.  Qr,  7  C.  a,  p.  201, 

8.  Le  mandant  a  droit  d'action  contre  le  tiers,  qui  a  contracts  avec 
le  mandataire  agissant  en  son  propre  nom. — C.  R. — Fortin  vs.  Caron, 
R  J.  Q.,  7  C.  S.,  p.  109. 

See  also  cases  noted  in  this  Supplement  at  article  1727. 

1717.  Le  curateur  k  une  cession  de  biens,  qui  intente  une  action 
ou  instance  avec  la  permission  du  juge,  mais  sans  avoir  pris  Tavis  des 
creanciers  ou  des  inspectaurs,  se  rend  personnellement  responsable 
des  frais, — Mathieu,  J. — Poirier  vs.  Fulton,  R  J.  Q.,  4  C.  S.,  p.  347. 

17130.  Qu'un  creancier,  qui  donne  sa  cr^ance  k  collecter  k  un 
agent  collecteur,  avec  instruction  de  ne  pas  poursuivre  et  de  lui  faire 
encourir  aucun  frais,  mais  qui,  lorsqu'il  acquiert  la  connaissance  que 
I'agait  a  fait  poursuivre  et  a  obtenu  un  jugement  en  sa  faveur  contre 
le  d^biteur,  pour  le  montant  de  sa  cr6ance,  conserve  le  b^n^fice  du 
jugement,  ratifie,  par  Ik,  Tacte  de  son  mandataire.  Que  pour  ^viter  la 
responsabilic^  des  frais  du  jugement  que  Tagent  lui  avait  fait  encourir, 
le  creancier  devait  renoncer  au  jugement  et  desavouer  Tavocat  qui 
•avait  obtenu  le  jugement. — Champagne,  D.  M. — Bema/rd  vs.  Lalonde, 
12  L  N.,  p.  276. 
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1728.  1.  Where  the  owner  of  real  property  has  authorized  an 
a^nt  be  sell  the  same  on  his  account  for  a  stipulated  commission, 
within  a  specified  period,  and,  before  the  expiration  of  the  teiin,  the 
owner  leases  the  same  property,  with  option  of  purchase,  such 
aji^ement  is  equivalent  to  a  revocation  of  the  agent's  authority,  but 
the  latter  is  only  entitled  to  actual  damages  ;  and  where  it  appeared 
that  he  had  taken  no  steps  whatever  to  procure  a  purchaser,  and  the 
term  of  his  agency  had  nearly  expired,  when  hia  agency  was  interfer- 
ed with  as  above  mentioned,  and  that  the  lessee  did  not,  in  fact,  be- 
come a  purchaser,  it  was  held  that  no  damages  were  proved,  and  that 
his  action  for  the  stipulated  commission  could  not  be  maintained.—  C. 
K—Blondvn  va  Duff.  R.  J.  Q.,  1  C.  S.,  p.  256. 

2.  Where  an  agent  is  charged  with  the  sale  of  real  property 
during  the  term  fixed  by  the  contract  between  him  and  his  principal, 
and,  before  the  expiration  of  the  term,  the  ppoptrty  is  sold  by  the 
principal  himself,  without  the  intervention  or  assistance  of  the  agent, 
the  latter  has  a  right  to  the  commission  to  which  lie  would  have  been 
entitled  it  the  sale  had  been  effected  by  him —  C.  R— ^  Gokier  ?■«. 
VmevMbve,  R.  J.  Q.,  6  C.  S.,  p.  219. 

3.  Where  real  estate  agents  effect  a  sale  of  the  property  placed 
in  their  hands,  but  the  sale  is  not  carried  out,  owing  to  a  defect  in 
the  title,  they  are  nevertheless  entitled  to  the  usual  commissioD. — 
Archibald,  J. — Brown  vs.  McDonald,  R,  J.  Q.,  6  C.  S.,  p,  491 

See  also  cases  noted  at  C.  C.  1736. 

1720.  1.  Les clients  d^fendus  par  unavocat,dausuuememe  cause, 
par  une  seuie  et  m^me  defense,  sont  tenus  solidairement  au  paiement 
des  honoraires  de  cet  avocat. — Routhier,  J.—Frtvettc  vs.  Bidard,  12 
L.  N ,  p.  362  ;  13  L.  N.,  p.  266. 

2  Que  des  personnes  qui  permettent  que  Ton  se  serve  de  leurs 
noma  comme  directeurs  provisoires  d'une  compagnie  projetee,  aux  tins 
d'obtenir  du  parleinent  un  acte  coastituant  cette  compagnie  en  corpo- 
ration, et  qui  signent  lea  requites  h.  cet  effet,  sont  responsables  du 
paiement  des  honoraires  du  procureur,  dont  les  services  ont  4td  rete- 
nus  par  le  promoteurde  cette  compt^ie. — Q.  B — Av-gentComeltier, 
R.  J.  Q.,2B.  E.,  p.  293. 

3.  Where  an  award  been  rendered  against  one  of  the  parties  to  an 
arbitration  under  the  Rulway  Act,  which  would   have  the  effect  of 
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making  him  liable,  by  law,  for  the  costs  of  the  arbritation,  and  the 
award  has  been  confirmed  by  the  Superior  Court,  but  he  heis  appealed 
from  such  judgment,  the  arbitrator  appointed  by  the  other  party 
has  no  action  against  the  Appellant  for  his  taxed  fees,  at  all  events 
until  the  appeal  has  been  determined! — Doherty,  J. — Brodie  vs.  The 
Montreal  &  Ottawa  Ry,  Co.,  R.  J.  Q.,  3  C.  S.,  p.  466. 

4.  Un  arbitre  est  le  mandataire  de  chacune  des  parties  qui  ont 
recouru  k  Tarbitrage,  et  non  pas  seulement  de  la  partie  qui  I'a  nomm6. 
II  a,  partant,  un  recours  solidaire  pour  ses  honoraires  et  frais  contre 
toutes  les  parties  qui  ont  consenti  Tacte  d'arbitrage.  —  OuiMET,  J. — 
Malo  V8.  The  Land  &  Loan  Co.,  R.  J.  Q.,  5  C.  S.,  p.  483. 

5.  Les  arbitres  nomm6s  pour  Fexpropriation  en  mati^re  de  cons- 
truction de  chemin  de  f er,  sous  YActe  des  chemins  defer  1888  (Canada^ 
peuvent  retenir  les  services  d'un  greffier  pour  les  assister  dans  leurs 
procedures  et  ce  greffier  a  un  recours  solidaire  pour  ses  honoraires  et 
d^penses  contre  la  compagnie  et  la  partie  expropri^e.  Cependant, 
lorsque  ce  greffier  est  notaire  et  qu'il  a  donn6  des  avis  et  notifications 
par  acte  notari^,  il  ne  pent  charger  ces  avis  et  notifications  suivant  le 
tarif  des  notaires,  mais  on  ne  lui  accordera  que  les  honoraires  pour 
redaction  d'avis  et  notifications  par  acte  sous  seing  priv6.  —  C.  R.  — 
lassd  vs.  St  Lawrence  dk  Adironda^  Ry.  Co.,  R  J.  Q.,  6  C.  S.,  p.  301. 

17127.  1.  Vente  d'un  efiet  par  son  agent  sous  condition.  La 
condition  n'arrivant  pas,  le  vendeur  ne  pent  r^clamer  le  prix  de  la 
vente.  S'il  est  prouv6  que  Tagent  n'avait  pas  droit  de  vendre  sous 
condition,  la  vente  doit  etre  consider^e  comme  nulle,  vu  le  d^faut  de 
consentement  de  Tacheteur  de  payer  sans  r^v^nement  de  la  condition. 
Q.  B.—Shaw  &  Perravlt,  33  L,  C.  J.,  p.  92 ;  17  R  L,  659. 

2.  The  authority  of  a  clerk  to  bind  his  employer  to  agree  to  a 
composition  with  a  debtor,  must  be  of  an  express  and  unequivocal 
character.  A  clerk  attending  a  meeting  of  creditors,  on  behalf  of  his 
employer,  will  not  be  assumed  to  have  such  power. — Davidson,  J. — 
Vineberg  vs.  Beaulieu,  M.  L.  R.,  4  S.  C,  p.  328. 

3.  Qu'un  mandataire,  charg6  de  prendre  des  ordres  pour  le  com- 
merce de  son  commettant,  n'a  pas  le  droit  de  faire  des  conditions 
quant  au  paiement,  par  exemple,  de  stipuler  que  pour  le  paiement,  il  se 
placera  en  pension  chez  Tacheteur.  Que,  dans  le  cas  d'une  pareille 
convention,  si  Tacheteur,  apr^s  avoir  re9U  la  marchandise  directement 
du  marchand,  feur  le  refus  de  Tagent  d'en  recevoir  le  prix  en  pension. 
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remet  &  ce  dernier  ]a  marchandise  livr^e,  il  devra  en  payer  le  coftt 
quand  m^me  au  marchand. — Chahpaonb,  D.  M. — MarcoUe  vs.  Quii- 
bault,  12  L.  N.,  p.  267. 

4-  Qq'ud  marchand  qui  re^oit,  par  TentremiBe  d'un  a^nt,  une 
somme  d'argent  k  laquelle  le  commettant  a  indiqu^  un  objet  special, 
par  exemple,  pour  reinplir  un  ordre  de  marchandises,  ne  peut  refuser 
de  remplir  eet  ordre  et  appliquer  I'ai^ent  re^u  au  paiement  d'une 
ancienne  dette  prescrite  ;  dans  ce  cas  il  y  a  Hen  k  Taction  en  repeti- 
tion de  deniers.  Que,'  sous  les  circonstances,  le  coDsentement  obtenu 
de  I'agent  est  nul  comme  n'^tant  pas  dans  les  limites  de  son  mandat 
— Champagne,  D.  M. — Dupuie  vs.  Evaiia,  12  L.  N.,  p.  251. 

6.  Que  tout  ce  qu'un  agent  fait  dans  lee  limites  de  sun  miuidant 
avec  des  tiers,  m^mo  en  son  nom  propre,  il  le  fait  pour  son  mandant,  et 
oe  dernier  a  le  droit  d'etre  flubrog6  dans  ses  droits  entre  lea  tiers,  Qne 
toutefois  un  tiers,  qui  a  contracts  avec  un  agent  personnel  I  t'lnenfc,  sa:ns 
d^noncistion  du  principal,  a  droit  de  se  prot^ger  jusqu'i  ce  qu'il  soit 
d^charg^  de  i'obligation  contract4e  envers  I'agent  par  la  subrogation 
du  principal  aux  droits  de  I'agent. — Telliee,  J. —  Wilson  vs.  Be-nja- 
mm.  M.  L.  K.,  5  a  C,  p.  18. 

6.  Que  lorsque  I'iaspectear  de  b&tisses  de  la  cit^  de  Montreal,  en 
sa  dite  quality,  contracte  avec  un  tiers,  pour  faire  deinolir  une  b4tisse, 
suivant  lea  prescriptions  des  r^gleraents  municipaus,  la  cit^  de 
Uontr^l  est  responsable  du  co&t  des  travauz  ainsi  faits.— M  atUIED, 
J.— JVappicr  vs.  City  of  Montreal,  M.  K  R.,  5  S.  C,  p.  37  ;  20  R.  L. 
p.  141. 

7.  That  a  complete  and  valid  investment  in  trust  cannot  be 
created  until  the  same  has  been  accepted  or  ratified  by  the  ctslui 
qui  trust,  or  some  one  duly  authorized  in  his  behalf,  and,  until  so 
accepted,  such  investment  may  be  revoked  by  the  person  who  made 
it.  And  so,  when  the  father  of  a  minor,  who  was  nut  lier  tutor, 
invested  moneys  belonging  to  her  in  shares  of  a  joint  stock  company 
in  trust  and  afterwards  sold  the  same  and  invested  the  proceeds 
otherwise,  it  was  held  that  no  valid  trust  having  bi:en  created,  for 
want  of  acceptance  in  behalf  of  the  minor,  her  tutor  (subsequently 
appointed)  had  no  right  to  recover  such  shares  from  the  purchaser, 
who  had  bought  them  in  good  faith  and  paid  full  value  and,  in  tlie 
ciroumstance,  there  being  no  valid  trust,  the  question  whether  the 
purchaser  had  notice  of  a  supposed  trust  was  immati'rial. — Q.  B. — 
Raphael  vs.  McFarlane,  M.  L  R..  5  Q.  B..  p.  273. 


r 

i 

! 


Consolidated  Sv/ppLement  No,  1. — Art,  17Z7.  471 

The  above  case  was  reversed  in  the  Supreme  Court,  where  it  was 
hdd  as  follows  ; 

That  the  fact  of  the  shares  being  entered  in  the  books  of  the 
Company  and  on  the  transfer  as  held  "  in  trust "  was  sufficient,  of 
itself,  to  show  that  the  title  of  the  seller  was  not  absolute  and  to  put 
the  purchaser  on  enquiry  as  to  the  right  to  sell  the  shares. — Supreme 
Court. — Raphael  &  Macpkarlane^  18  S.  C.  R,  p.  183. 

8.  Que  celui  qui  fait  un  pr6t  d'axgent  au  mari  d'une  femme  s^pa- 
r^e  de  biens,  qui  lui  remet  un  billet  de  sa  femme,  qu'il  signe  comme 
procureur,  en  vertu  d'un  mandat  suffisant,  ne  pourra  recouvrer  de  la 
femme  le  montant  pret^,  s'il  est  6tabli  que  cet  argent  ^tait,  k  la  con- 
naissance  du  prSteur,  pour  les  affaires  du  mari.  (C.  C.  1301).  — 
Mathieu,  J. — Baxter  vs.  Ross,  19  R  L,  p.  654. 

9.  Qu'une  personne  qui  donne  k  une  autre  personne  un  billet, 
sign^  en  blanc.  avec  I'entente  que  cette  demi^re  le  remplira  pour  une 
somme  d6termin6e,  est  responsable,  vis-k-vis  d'un  tiers,  du  plein  mon- 
tant qui  apparait  k  la  face  du  billet,  quand  m£me  il  serait  plus  ^lev^ 
que  celui  convenu  ;  le  signataire  du  billet  ne  fait  alors  que  subir  les 
consequences  de  sa  propre  negligence. — Pagneulo,  J. — Bank  of  Nova 
Scotia  V8.  Lepage,  M.  L.  R,  6  S.  C,  p.  321. 

10.  Where  the  charter  of  a  corporation  does  not  provide  for  the 
exercise  of  its  powers,  otherwise  than  by  giving  it  the  right  to  make  by- 
laws for  the  government  of  the  institution  and  of  the  officers  and  ser- 
vants belonging  thereto  and  no  such  by-laws  were  made,  the  persons 
who  are  admitted  to  have,  de  facto,  and  by  common  consent,  acted  as 
the  governing  board  of  the  body,  will  be  held  to  be  its  duly  authori- 
zed agents,  whose  acts,  performed  within  the  limits  of  the  charter,  are 
binding  on  it. — Andrews,  J. — VHdpital  de  Sacr^-CoBur  vs.  Lefebvre, 
17  Q.  L.  R,  p.  35. 

11.  Where  wines  were  ordered  by  the  secretary- treasurer  of  a 
club — who  had  apparent  authority  to  puchase  supplies  for  the  club — 
and  the  wines  were  invoiced  and  consigned  to  the  club,  the  latter  are 
liable  for  the  price.  To  establish  a  defence  in  such  a  case,  it  would 
be  necessary  to  show,  not  only  that  the  act  of  the  agent  was  unau- 
thorized, but  that  the  party  dealing  with  the  agent  had  notice  thereof- 
— Wurtele,  i.— Gourd  vs.  Fish  <&  Game  Clvh,  M.  L.  R,  6  C.  S.,  p.  480. 

12.  Le  cur6,  en  se  chargeant  de  la  tenuc  des  comptes  de  la  fabri- 
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que  et  de  la  collection  de  aes  revenus,  ae  fait  pour  cette  boaogne  le 
commis  et  propoa^  du'mar^illier  en  charge  (qui  eat  la  personne  k  qui 
la  loi  impose  ce  devoir^,  et  ce  qu'il  fait  sous  ce  rapport,  lie  la  fnbrique 
et  d^harge  les  personnes  qui  lui  comptunt  le  niontant  de  ieurs  dettes 
&  la  fabrique,  tout  aussi  effectivenient  que  si  les  comptes  etaient  tenus 
et  les  paiements  re^us  par  le  marguillier  en  charge.  Une  autorisation 
ponr  d^fendre  k  ane  action,  donnde  par  une  nssemblee  du  bureau 
ordinaire,  oil  il  a'y  a  nutlement  4t^  qaeatioii  d'une  reclamation  de  la 
fabrique  contre  le  demandeur,  n'autorise  pas  un  plaidoyer  de  compen- 
sation.— Casaclt,  J, — Qiroux  V8.  FahriqtM  de  Beauport,  R.  J,  Q..  1  C- 
S.,  p.  476. 

13.  In  law  and  by  the  cnstom  of  trade,  the  mere  taking  of  an 
order  for  goods  by  a  commercial  traveller  doets  not  complete  the 
contract  of  sale,  so  long  as  the  order  has  not  been  accepted  by  his 
principal.  And  where  the  latter  refuses  to  accept  the  order,  and  gives 
notice  to  the  person  from  whom  the  order  was  taken,  he  is  not  liable 
in  dam^es. — Q.  B. — Brock  vs.  Oourley,  W.  L.  R.,  7  Q.  B.,  p.  153. 

14.  An  action  may  be  brought  on  a  contract  by  the  principals, 
though  the  contract  was  made  by  their  agent-s  in  their  own  name 
and  without  disclosing  their  principals.  —  Davidson.  J,  —  Mackill  vs. 
Mwgan.  R.  J.  Q.,  1  C.  S.,  p.  535. 

(The  decision  in  the  above  case  was  rever-sed  by  the  Court  of 
Appeal,  but  this  particular  point  was  not  adjudicated  upon.  The 
decision  of  the  Court  of  Appeal  is  noted  in  full,  in  this  Supplement,  at 
article  2415). 

15.  Where  the  will  creating  o.  substitution  expressly  authorized 
the  executors,  if  they  saw  fit  in  making  the  division  of  the  estate,  to 
sell  any  portion  of  the  substituted  property  and  divide  the  proceeds 
thereof,  the  bank  Respondent,  on  whose  regi-ster  certain  sliares  belong- 
ing to  the  substitution  were  transferred  by  the  executors,  was  not. 
bound,  either  under  the  terms  of  its  charter,  IS  Vict.,  ch.  202,  s.  36,  or 
under  the  terms  of  the  Bank  Act,  to  see  to  the  execution  of  the  trust 
imposed  upon  the  executors  by  the  will.  It  is  sufficient  for  the 
protection  of  the  Bank,  in  such  cose,  that  the  executors  possess  all  the 
apparent  qualifications  necessary  for  such  transactions.  —  Q.  B. — 
Stewart  vs.  Molaovs  Bank,  R.  J.  Q..  *  B.  R.,  p.  11.—  Privy  Council. 
—18  L.  N.,  p.  164. 

16.  A  wife,  marchande  publiqvs,  ga.\-c  a  power  of  attorney  to  her 
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husband,  who  endorsed  a  promissory  note,  thereby  exceeding  his 
mandate.  The  wife  subsequently  was  served  with  a  demand  of 
assignment,  but  the  husband  was  not  made  a  party  thereto  for  the 
purpose  of  authorizing  his  wife.  She  nevertheless  assigned  and  the 
promissory  note  was  included  by  her  as  a  liability  in  her  hilan.  It 
was  contended  that  this,p«r  a6,  was  a  ratification  of  her  husband's  act 
in  endorsing  the  note. — Held:  that  the  Plaintiffs  ratification  was 
null  for  want  of  marital  authorization.  —  Q.  B. — Paquin  &  Dawson, 
R.  J.  Q.,  4  B.  R,  p.  72.— C.  R.— R  J.  Q,  6  C.  S.,  p.  48. 

17.  Le  mandant  a  droit  d'action  contre  le  tiers,  qui  a  contracts 
avec  le  mandataire.  agissant  en  son  propre  nom.— C.  K—F(yrtin  vs. 
Caron,  R.  J.  Q.,  7  C.  S..  p.  109. 

18.  L'huissier,  employ^  par  un  avocat,  a  un  recours,  contre  la 
partie  representee  par  cet  avocat,  pour  ses  frais  de  signification  et  ce» 
malgr6  que  la  partie  ait  pay^  ces  frais  de  signification  h,  son  avocat. — 
Mathieu,  J. — Daoust  vs.  Orondin,  R.  J.  Q.,  7  C.  S.,  p.  230. 

I^ote: — Compare  the  case  of  Sweeney  &  Bank  of  Montreal, 
(decision  number  20  at  this  article)  with  the  case  of  Petry  &  Caisse 
d*Economie,  noted  at  C.  C.  931,  decision  number  3. 

V79S.  That  the  agent  who  is  authorized  by  his  power  to  make 
contracts  of  sale  and  purchase,  charter  vessels  and  employ  servants 
and,  as  incidental  thereto,  to  do  certain  specified  acts,  including  en- 
dorsements of  bills  and  other  eu^ts  for  the  purposes  aforesaid,  but  not 
including  the  borrowing  of  money,  cannot  borrow,  on  behalf  of  his 
principal  or  bind  him  by  contract  of  loan,  such  acts  not  being 
necessary  for  the  declared  purposes  of  the  power.  Where  an  agent 
accepts  or  endorses  "  per  pro  "  the  taker  of  a  bill  or  note  so  accepted  or 
endorsed  is  bound  to  enquire  as  to  the  extent  of  the  agent  s  authority. 
Where  an  agent  has  such  authority,  his  abuse  of  it  does  not  affect  a 
bona  fide  holder  for  value. — Privy  Council. — Bryant  &  La  Banque 
du  Peuple,  L.  R.,  (1893)  Ap.  Cas.,  p.  170. — Andrews,  J. — 17  Q.  L.  R., 
p.  103. — (The  Court  of  Queen's  Bench  reversed  the  judgment  of  the 
Superior  Court,  which  was  restored  in  the  Privy  Council). 

See  also  case  of  Quebec  Bank  vs.  Bryant,  noted  in  this  Sup- 
plement at  article  1704,  and  another  case  between  same  parties  noted 
at  article  1730,  decision  number  10,  and  case  of  Union  Bank  of  Canada 
vs.Bryant,  noted  in  this  Supplement  at  article  989,  decision  number  5- 
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1730.  1.  Decision  number  5,  noted  at  this  artick.  (Andey  v». 
Watertirwn  Inaumnce  Co.),  was  confirmed  in  Appeal.  The  decision 
nf  tlic  Court  of  Queen's  Bench,  is  noted,  iu  this  Suppleint?nt,  at  article 
2490,  decision  number  4.— 17  R.  L.,  p.  108  ;  15  Q.  L.  R.p.  256. 

2.  Que  ie  fait  que  le  cessionnaire  d'une  cr^nce  aurait,  aprts  la 
sign iti cation  du  transport  au  d4biteur,  rei;u  du  c^d&nt  partie  de  la 
cr^aiico  chdie  et  se  serait  adress4  4  lui  pour  demander  la  balance,  ne 
constitiie  pas,  en  faveur  de  ee  c^dant,  un  mandat  tacite,  I'autorisant  k 
recevoii",  iu  d^biteur  transports,  le  montant  de  la  cr^ance  ;  que,  dans 
I'appriitiation  des  faits  dont  on  veut  faire  resulter  le  mandat  tacite,  11 
y  a  uiie  question  d'intention  et  que  le  tribunal  ne  doit  admettre, 
eomine  faisant  pr4sumer  le  mandat,  que  des  faits  impliquant  n^cessai- 
remeut  I'id^e  du  mandat. — Q.  B. — Oibb  &  Macadam,  16  R.  L,  p.  425. 

3.  The  Appellants,  W.  F.  L.  and  J.  L.  L.,  who  were  carrying  on 
an  ordinary  business  in  Montreal,  under  the  firm  of  W.  F.  L.  &  Co.. 
also  (ippointed  one  J.  H.  Wilkins  as  their  a^nt  and  manager,  bo  carry 
on  a  liiisiuess,  on  their  account,  under  the  name  of  J.  H.  Wilkiua  &  Co. 
It  wa.s  proved  that  Wilkins  was  in  tiie  habit  of  endorsing  bills 
receiviible  with  the  name  of  the  firm,  and  that  he  sometimes  drew 
bills  on  customers.  The  Respondent  discounted  one  of  these  bills,  in 
good  faith,  in  the  same  manner  as  be  had  discounted  similar  bill^ 
previously.  Held,  that  the  fact  of  Wilkins'  name  being  given  to  the 
busiiirss,  and  of  its  being  conducted  by  him,  whether  he  were  t\ 
partner  or  not, was  sufficient  to  hold  him  out  to  the  world  as  a  geniial 
agent,  a.nd  Appellants  were  liable  to  the  Respondent  for  the  ainoiint 
of  the  draft  so  discounted,  whatever  might  be  the  use  to  which 
Wilkins,  without  Respondent's  knowledge,  applied  the  proceeds. —  Q. 
B.—Leiins  <fe  Walter.  M.  L.  R,4  Q.  B„  p.  256  ;  16  B.  L.,  p.  640. 

4.  Qu'une  personne  employee  par  une  autre  pour  solliciter  dus 
annonces,  n'apasle  mandat,  ni  I'autorisation  suffisante,  pour  rnllecter  If 
montant  Qonvenu  au  contrat  4crit,  fait  payable  au  commcttant  Que  le 
paieiDtint  d'un  ii-compte  fait  le  jour  du  march4,  au  dib  .'^<)liicit<;iir 
d'anuottces  et  accepte  par  le  commettant,  ne  sufGt  pas  pour  prouver 
que  I'lL^ent  4tait  autoris4  k  collecter,  et  le  d^fendeur  n'e.st  liber4  de 
cet  k-eompte  qu'cn  autant  que  les  demandeura  I'ont  re5U.  f'C.  C.  1144J. 
CeAMi'AGNE,  D-  M. — Rowillard  vs.  Mariotti,  12  L.  N.,  p.  259 

5.  Qne  la  partie  est  responsable  du  coftt  de  riniprtwion  d'un 
factum  dans  sa  cause,  faite  k  la  demande  d'un   avocat,  portuur  du 
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dossier,  et  h,  qui  la  partie  Tavait  confix  pour  cette  fin,  quaud  m§me  cet 
avocat  ne  serait  pas  celui  qui  aurait  conduit  la  cause  en  premiere 
instance  et  dont  le  nom  apparaitrait  au  dossier  et  quand  ineme  il 
serait  ^tabli  que  la  partie  a  pay6  d'avance  a  I'avocat,  qui  a  fait  impri- 
mer  le  factum,  le  coftt  de  ce  factum. — C.  R. — Olobensky  vs.  Marchand, 
18  R  L.,  p.  198. 

6.  Qu'un  mandant  est  responsable,  envers  les  tiers,  qui,  de  bonne 
foi,  contractent  avec  une  personne  qu'ils  croient  son  mandataire,  tandis 
qu'il  ne  lest  pas,  si  ce  mandant  a  donn6  des  motifs  raisonnables  de  le 
croire. — De  Lorimier,  J. — Leclai/re  vs.  Lavdry,  19  R  L.,  p.  342. 

7.  Que  lorsqu'un  marchand  vend,  de  bonne  foi,  k  des  personnes 
se  pr6sentant  comme  mandataires  d'une  soci^te  incorpor^e,  des  mar- 
chandises  qu'il  livre  k  cette  derni^re  et  que  celle-ci  accepte,  et  que  de 
plus,  par  son  silence  et  par  ses  actes,  elle  donne  des  motifs  raisonna- 
bles de  croire  que  ces  susdites  personnes  ^taient  r^ellement  ses 
mandataires,  ce  marchand  pent  poursuivre  directement  la  corporation 
pour  le  prix  des  choses  vendues. —  Taschereau,  J. —  Qassidy  vs. 
Montreal  Fish  and  Oame  Club,  M.  Ij.  R.,  6  S.  C,  p.  229. 

8.  C.  was  proprietor  of  the  undivided  half  of  a  lot  of  land  and 
the  usufructuary  of  the  other  undivided  half.  Plaintiff  sued  C.  and 
the  co-proprietors,  jointly  and  severally,  for  the  price  of  a  house 
erected  by  them  on  the  lot  in  question,  allefj^ing  that  the  other 
Defendants  authorized  C.  to  act  for  them. — Held,  that  the  proof  did 
not  show  this. — C.  R — Beaudry  vs.  Carri^re,  20  R  L.,  p.  338. 

9.  An  action  lies  for  the  value  of  work  done  for  a  candidate  in 
connection  with  an  election  contest  for  the  House  of  Commons, 
provided  the  account  for  the  work  was  reported  to  the  candidate's 
election  agent  within  the  delay  stipulated  by  the  Election  Act  The 
existence  of  a  committee  to  promote  the  election  of  a  candidate  for  a 
seat  in  the  Dominion  House  of  Commons,  does  not  create  a  presumption 
sufficient  of  itself  to  make  the  committee  the  agents  of  such  candidate 
for  the  purpose  or  with  the  power  of  incurring  civil  liability,  or  that 
the  candidate  has  the  kind  and  degree  of  personal  interest  in  the 
result  of  such  election  which  would  render  him  responsible  civilly  for 
expenses  incurred  by  the  committee  or  other  unauthorized  persons  in 
promoting  his  election,  (Lacoste,  C.  J.,  and  Blanchet,  J.  dissenting 
on  the  ground  that  agency  was  established.) — Q.  B. — Guerin  &  Taylor, 
R  J.  Q.,  3  B.  R,  86.— Taschereau,  J.— R  J.  Q.,  2  C.  S.,  p.  288. 
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10.  Atmse  of  power  or  betrayal  of  truat  by  an  agent,  who 
indorses  a  bill  of  exchange  for  his  principal,  does  not  affect  the  recourse 
against  the  latter  of  a  feo7ia_/i(ie  holder  for  value  whohadno  knowledge 
of  such  abuse  or  betrayal. — Akdhews,  J. — The  Qiiebec  Bank  vs.  B-n/ant, 
17Q.  L.  R,  p.  98. 

The  above  case  was  confirmed  in  Appeal,  but  the  decision  of  that, 
Court  is  not  reported.  It  was  also  confinnod  in  the  Privy  (Jouncil.the 
decision  of  this  tribunal  being  reported  in  the  same  report  as  that  of 
Bryant  &  La  Bangue  dv.  Peuple,  which  ia  noted  in  this  Supplement 
at  article  1728. 

11.  The  admission  or  declaration  of  an  agent  binds  his  principal  only 
when  it  is  made  during  the  continuance  of  the  agency,  in  regard  to  a 
transaction  then  depending.  The  evidence  of  a  person,  who  has 
ceased  to  be  agent,  is  inadmissible  to  serve  as  a  commencement  of 
proof  against  his  principal,  to  contradict  the  terms  of  a  contract  of 
loan,  made  during  the  existence  of  the  agency.  But  the  production 
of  a  cheque,  signed  by  the  agent,  payable  to  the  order  of  a  third  party. 
showing  that  the  amount  of  the  loan,  after  deducting  charges,  was 
paid  to  said  third  party,  is  evidence  ia  writing  that  the  lender  placed 
the  money  in  the  hands  of  such  third  party,  and  that  it  was  not  paid 
direct  to  the  borrower,  as  represented  in  the  deed  of  loan.  Where  it 
is  proved  that  the  amount  of  a  loan  was  pln.ced  in  the  hands  of  a 
third  party  to  pay  off  hypothecs  and  perfect  the  title,  the  pre- 
sumption is  that  such  third  party  was  acting  as  the  agent  of  the 
lender,  and  it  is  for  the  latter  to  prove  that  the  borrower  got 
the  money,  or  was  benefitted  thereby.  The  payment  by  the  borrower 
of  three  instalments  of  interest  on  the  entire  amount  of  the  loan, 
as  expressed  in  the  deed,  does  not  establish  acquiescence  on  his 
part  in  the  placing  of  the  amount  of  the  loan  by  the  lender  in  the 
hands  of  a  third  person,  so  as  to  make  the  borrower  liable  for  the 
default  of  such  third  person  to  apply  the  money  as  directed. — Lynch, 
J.— Knox  'J8.  Boivin,  R.  J.  Q.,  4  C.  S.,  p.  311. 

1732.  Summary  of  Decisions. 

Advocates. ^Exridenee  of /  (o  S      Notariea.— Li'nhi/i(y  o/ 63 

Privilege  of , 8  Privilege  of 63 

Poicera  of 0  to  19  Fees  of. fij 

Feesof...   .30toS8  Evidence  of 6S 

DiatraclUyn  of  coats  MiKcetlaneoua 66 

S9to49 

Liahility  of SO  to  SI 

MieceUaneoue....5i  to  61 
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Advocates — Evidence  of: — Note. — The  oath  of  the  advocate 
makes  proof  as  to  the  services  rendered  by  him  having  been  required, 
and  as  to  the  nature  and  duration  thereof,  but  such  oath  may  be 
contradicted  in  the  same  way  as  any  other  evidence. — Q  54  Vict, 
cap.  32,  s.  2. 

1.  Que  bien  qu'il  ne  soit  pas  convenable  pour  un  avocat  au 
dossier  d'offrir  son  t^moignage  en  faveur  de  la  partie  qu'il  repr^sente, 
la  Cour  ne  pent  le  refuser  et  il  est  un  t^moin  competent  et  Taction 
pent  6tre  d^bout^  sur  son  t^moignage  seul. — ^Champagne,  D.  M. — 
Larkin  vs.  Inglis,  12  L.  N.,  p.  211. 

2.  The  attorney  of  record  is  only  allowed  to  offer  his  testimony,  in 
favor  of  his  client,  under  exceptional  circumstances,  and  the  introduc- 
tion of  the  evidence  of  the  Defendant's  attorney  as  to  a  private  con- 
versation between  the  Plaintiff  and  himself  was,  under  the  circum- 
stances, improper,  and  such  testimony  would  be  rejected  by  the  Court. 
— Q.  B. — Bennimg  &  RieUe,  M.  L.  R,  6  Q.  B.,  p,  365.  —  Taschereau, 
J.— M.  L.  R.,  4  S.  C,  p.  219. 

3.  Le  serment  de  Tavocat  est  re9U  k  Tappui  de  son  compte  pour 
services  professionnels,  mgme  ceux  rendus  avant  la  passation  de  Facte 
54  Vict.  ch.  32.— C.  K—Beaubien  vs.  Allaire,  R.  J.  Q.,  1  C.  S.,  p.  275. 

4.  Jv^S :  (Conf orm^ment  k  la  decision  de  la  Cour  de  Revision  a 
Quebec  dans  la  cause  de  Beaubien  vs.  Allaire),  Tavocat  pent  prouver 
par  son  serment,  la  requisition,  la  nature  et  la  dur^e  de  ses  services  pro- 
fessionnels, mSme  quand  il  s'agit  d'affaires  ant^^rieures  a  la  passation  du 
Statut  54  Vict.  c.  32,  s.  2,  qui  autorise  cette  preuve.— Jette,  J. — Cha- 
gnon  vs.  St- Jean,  R  J.  Q.,  3  C.  S.,  p.  459. 

5.  Le  temoignage  de  Tavocat  est  admissible,  quant  k  la  requisi- 
tion, et  quant  k  la  nature  et  k  la  dur^e  des  services  par  lui  rendus. — 
Taschereau,  J. —  Burroughs  vs.  Corporation  de  Lachute,  1  R.  de  J., 
p.  Ill  ;  R  J.  Q.,  6  C.  S.,  p.  393. 

6.  Aucun  commencement  de  preuve  par  6crit  n'est  requis  pour 
Tadmission  de  la  preuve  testimoniale  de  la  requisition  des  services 
d'un  avocat,  ce  dernier  pouvant  prouver  cette  requisition  par  son 
propre  serment. — Teluer,  J. — St-Pierre  vs.  Lepage,  R.  J.  Q.,  6  C.  S., 
p.  511. 
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Advocates  : — Privilege  o/;— 8.  Que  dans  I'espece,  le  procureur 
ad  lHem  liu  d^fendeur,  Pidf^eon,  n'avait  pas  depasse  les  liiuites  de  eon 
privilege  d'appr4cier  la  preuve,  en  accusant,  dans  son  lactiirn,  les  de- 
mandeui-8,  d'avoirconjuiis  des  parjures. — Billv,  J. — Liibb^-  vk.  PiJgeon, 
1  R.  de  J.,  p,  404. 

AdocatES  : — Powra  of: — 9.  Que  I'avocat  pent,  en  vertu  de  son 
mandat  general  (id  litem,  reuoncer  a  un  acte  de  procedure  nui  en  la 
forme,  pour  le  remplacer  par  un  acte  regulier.  Que  pour  qu'il  y  ait 
ouverture  a  Taction  en  desaveu,  il  taut  qu'il  y  ait  faute  grave  de  la 
part  de  I'avocat.  Qu'il  faut  de  plus  qu'il  y  ait  eu  prejudice  cause  a  la 
partie  qui  se  plaint  et  la  question  de  savoir  s'il  y  a  eu  prejudice,  relive 
enti^rement  de  I'appreciation  dn  juge.  Que  lorsque.  comme  dans 
I'espece,  il  appert  par  les  allegations  de  la  requete  en  desaveu  que, 
loin  d'avoir  souffert  quelques  dommages,  la  position  du  i-equerarit  aete 
rendue  meilleure  par  Tacte  de  son  avocat,  ta  requete  en  desaveu  doit 
fitre  renvoy^e. — CHAMPAGNE,  D.  M.  —  S4guin  m.  Gavd^t,  12  L  N.,  p. 
266. 

10.  Que  I'avocat,  qui  est  autorise  par  une  partie  &  la  representer 
dans  une  ponrsuite,  n'a  pas  besoin  d'un  mandat  special  pour  continuer 
k  la  reprcseiiter  BUr  1 'execution  du  jugement  par  lui  oLtenu  et  aur  la 
distribution  des  deniers  preleves.  Qu'il  n'y  a  pas  lieu  au  desaveu, 
lorsquo  la  piirtie  n'a  pas  et4  l^see  par  lea  procedures  de  I'avocat. — Q, 
B.—Fo'iay  dit  Freniire  &  Wurtele,  18  R.  L,  p  577  ;  34  L.  C.  J.,  p.  248. 

1 1 .  An  advocate  cannot  withdraw  from  a  cause,  without  the  per- 
mission of  the  court  or  judge,  and  even  when  such  withdrawal  is 
regularly  made,  it  does  not  give  the  advocate  the  right  of  action 
against  liis  client,  for  his  fees  before  the  termination  of  the  cause.  The 
fact  that  the  client  retained  another  lawyer  in  another  case  in  which 
he  was  concerned,  and  did  not  respond  to  a  notice  by  his  attorney,  t« 
inform  him  what  he  intended  to  do  in  the  case  in  which  he  represent- 
ed him,  docs  not  justify  an  advocate  in  withdrawing  from  a  case,  or 
give  him  a  nght  of  action  for  his  fees  before  the  termtnatien  of  the 
suit.— DuHERTY,  J. — Lorangerva.  FiUatraiUt,  R.  J.  Q.,  2  C-  S.,  p.  356. 

12.  Le  procureur  qui  a  intente  une  action  que  son  client  devait 
croire  en  cour,  et  qui  revolt  instruction  du  la  discontinuer,  reste 
dans  les  limites  de  son  mandat,  lorsque,  cctte  action  etant  nulle  pour 
vice  de  fonce,  it  la  retire,  en  paie  les  frais,  et  en  intente  une  nouvelle, 
qu'il  conduit  au  point  ou  devait  6tre  la  premiere  lorsque  les  instructions 
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de  discontinaer  ont  ^t6  donnas.  Dans  Tesp^e,  les  procureurs  ayant 
^te  forces  de  proc^der  par  I'autre  partie,  et  ayant  notifi6  leur  cliente, 
n'exc^aient  pas  leura  mandats  en  continuant  les  procedures,  et  ne 
pouvaient  Strc  d^savou^s  apres  jugement  final  d^boutant  Taction. — C. 
R — Oigibire  vs,  Quebec  MontiYvorency  &  Charlevoix  Ry,,  R.  J.  Q.,  3  C. 
S,  p.  405. 

13.  Kavis  au  r^gistrateur  luentionn^k  I'art.  2121  C.  C,  pent  dtre 
donn^  par  le  procureur  ad  litem  de  la  partie  qui  a  obtenu  le  jugement 
k  enregistrer ;  quoiqu'il  ne  repr^sente  pas  alors  la  partie  comme  man- 
dataire,  son  mandat  ayant  pris  fin  avec  I'instance,  il  agit  comme  nego- 
tiorum  gestor  et  son  acte  profite  h,  celui  dans  I'int^r^  duquel  il  est 
fait. — C.  R — Leclerc  vs.  MariiUy  17  Q.  L.  R.,  p.  177. 

14.  By  a  judgment  of  the  Court  of  Queen's  Bench,  the  Defendant 
society  was  ordered  to  deliver  up  a  certain  number  of  its  shares  upon 
payment  of  a  certain  sum.  Before  the  time  for  appealing  expired,  the 
attorney  ad  literm  for  the  Defendant  delivered  the  shares  to  the  Plaint- 
iff's  attorney  and  stated  he  would  not  appeal  if  the  society  were  paid 
the  amount  directed  to  be  paid.  An  appeal  was  subsequently  taken, 
before  the  PlaintifiTs  attorney  complied  with  the  terms  of  the  offer. 
On  a  motion  to  quash  the  appeal,  on  the  ground  of  acquiescence  in  the 
judgment,  hdd,  that  the  appeal  would  lie.  Per  Taschereau,  J.  —  That 
an  attorney  ad  litem  has  no  authority  to  bind  his  client  not  to  appeal, 
by  an  agreement  with  the  opposing  attorney  that  no  appeal  would 
be  taken. — Supreme  Court. — Societe  Can.'Frangaise  de  Const  de 
Montreal,  A  Daveluy,  20  S.  C.  R,  p.  449. 

15.  An  advocate  may  appear  and  plead  as  attorney  ad  litem  of  a 
corporation,  without  being  thereto  specially  authorized  by  resolution. 
— C.  R. — Nadeau  vs.  Commissaires  dEcoles  de  8t  Frid&ric,  R  J.  Q., 
6  C.  S.,  p.  66. 

16.  Le  mandat  ad  litem  pent  s'induire  de  la  remise  des  pi^es,  ou 
des  titres  de  cr^nce,  si  cette  remise  a  ^t^  faite  k  Tavocat  par  la 
partie  elle-meme  ou  par  son  fond^  de  pouvoir.  La  remise  des  titres 
de  cr^ance  et  le  mandat  sp^ial  donn^  h,  un  autre  qu'un  a^K>cat,  de 
recouvrer  les  cr6ances,  ne  comprend  pas  en  g^n6ral,  le  pouvoir  de 
prendre  des  poursuites  ou  des  saisies  contre  les  d6biteip*s.— Oaone,  J. 
— Clouet  vs.  Langlois,  1  R  de  J.,  p.  53. 

17.  La  comparution  d'un  avocat  pour  le  tiers  saisi,  et  son  consen- 
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tement  k  jugement  contre  ce  dernier  ne  peat  supplier  au  d^faut 
d'eussignation. —  Routhier,  J. —  Martin  vs.  Mathieu,  R  J.  Q.,  7  C.  S. 
p.  120. 

18.  In  an  action,  brought  in  1866,  for  the  sum  of  S800  and  in- 
terest at  12^  per  cent,  against  two  brothers,  S.  J.  D.  and  W.  McD.  D., 
being  the  amount  of  a  promissory  note  signed  by  them,  one  copy  of  the 
summons  was  served  at  the  domicile  of  S.  J.  D.,  at  Three  Rivers,  the 
other  Defendant,  W.  McD.  D.,  then  residing  in  the  State  of  New  York. 
On  the  return  of  the  writ,  the  Respondent  filed  an  appearance  as 
attorney  for  both  Defendants,  and  proceedings  were  suspended  until 
1874,  when  judgment  was  taken  and,  in  December  1880,  upon  the 
issue  of  an  alias  writ  of  execution,  the  Appellant,  having  failed  in  an 
opposition  to  judgment,  filed  a  petition  in  disavowal  of  the  Respond- 
ent. The  disavowed  attorney  pleaded,  inter  alia,  that  he  had  been 
authorized  to  appear  by  a  letter  signed  by  S.  J.  D.«  saying :  "  Be  so  good 
"as  to  tile  an  appearance  in  the  case  to  which  the  enclosed  has 
"  reference,  etc.,"  and  also  prescription,  ratification,  and  insufiSciency 
of  the  allegations  of  the  petition  of  disavowal.  The  petition  in 
disavowal  was  dismissed.  On  appeal  to  the  Supreme  Court  of 
Canada,  the  Respondent  moved  to  quash  the  appeal,  on  the  ground 
that  the  matter  in  controversy  did  not  amount  to  the  sum  of  $2,000. 
— Hdd, — ^That,  as  the  judgment  obtained  against  the  Appellant,  in 
March  1874,  on  the  appearance  filed  by  the  Respondent,  exceeded  the 
amount  of  $2,000,  the  judgment  on  the  petition  for  disavowal  was 
appealable.  That  there  was  no  evidence  of  authority  given  to  the 
Respondent  or  of  ratification  by  Appellant  of  Respondent's  act, 
and  therefore  the  petition  in  disavowal  should  be  maintained. — 
Supreme  Court. — Dawson  &  Dumont,  20  S.  C.  R.,  p.  709. 

19.  A  crew  of  sailors,  claiming  salvage  from  the  owners  of  a  vessel 
picked  up  at  sea,  gave  a  power  of  attorney  to  P.  authorizing  him  to 
bring  suit  or  otherwise  settle  and  adjust  any  claim  which  they  might 
have  for  salvage  services,  etc.  Held,  affirming  the  judgment  of  the 
local  judge  in  admiralty,  that  P.  was  not  authorized  to  receive  pay- 
ment of  the  sum  awarded  for  salvage,  or  to  apportion  the  respective 
shares  of  the  sailors  therein.  (Taschereau,  J.,  took  no  part  in  the 
judgment,  entertaining  doubts  as  to  the  jurisdiction  of  the  court 
to  hear  the  appeal.) — Supreme  Court. —  Chwrchill  vs.  McKay,  20 
S.  C.  R.,  p.  472. 

Advocates. — Fees  of : — 20.  Que  Tavocat  qui  devient  porteur«  de 
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pi^es  bona  fide,  par  rentremise  d'un  tiers,  a  droit  k  ses  frais  contre 
son  client  quelqu'aient  6te  les  arrangements  de  ce  dernier  avec  ce  tiers. 
Que  la  convention  par  laquelle  un  avocat  s'engage  a  ne  pas  charger 
de  frais  k  son  client,  dans  aucun  cas,  est  un  marche  illicite. — Cham- 
pagne, D.  M. — Bernard  vs.  Elliott,  12  L.  N..  p.  146. 

21.  Que  rien  dans  TActe  des  chemins  de  fer,  Statut  de  Quebec  de 
1880,  43-44  Vict.,  ch.  43,  ne  s'oppose  k  ce  que  le  juge,  dans  Texercice 
du  pouvoir  qui  lui  est  confi6,  sous  les  dispositions  des  sous-sections  20 
et  38  de  la  section  9  du  dit  statut,  accorde  des  honoraires  aux  avocats 
qui  ont  repr^sent^  les  parties  en  faveur  de  qui  les  frais  sont  tax^s,  et, 
qu'en  principe  mSme,  ce  pouvoir  est  inherent  k  Texercice  de  la  discre- 
tion attribute  aux  juges  dans  tel  cas.  Que  bien  que  la  taxe  ainsi 
prononc^e  par  le  juge  ne  soit  pas  ex^cutoire,  aucun  pouvoir  de  revision 
de  cette  taxe  n'est  cependant  accord^  peir  la  loi  et  elle  constitue  chose 
jug6e  entre  les  parties. — Q.  B. — Compagnie  de  chemin  de  fer  Montreal 
et  Sorel  &  Vincent,  17  R.  L.,  p.  36  ;  M.  L.  R,  4  Q.  B.,  p.  404. 

22.  Que  les  frais  des  avocats,  dans  une  cause  de  SlOO,  doivent 
etre  tax6s  conform^ment  au  tarif  des  honoraires  des  conseils,  avocats 
et  procurefirs  pratiquant  dans  la  Cour  de  Circuit,  dans  les  causes  de 
premiere  classe,  bien  que,  par  les  termes  du  tarif,  cette  premiere  classe 
ne  comprenne  que  les  causes  au-dessus  de  $100. — Mathieu,  J. — 
Vdrieur  vs.  Rascony,  17  R.  L.,  p.  461 ;  M.  L.  R.,  5  S.  C,  p.  123. 

23.  Que  le  memoire  des  frais  des  procureurs,  dans  une  poursuite 
prise,  k  la  Cour  de  Circuit,  sous  les  dispositions  de  Tarticle  150  C.  M., 
pour  faire  annuler  une  resolution  d*un  conseil  local  et  dont  il  y  a  eu 
appel,  doivent  @tre  taxes  suivant  le  tarif  s'appliquant  aux  actions 
appelables  de  la  Cour  de  Circuit. — Mathieu,  J. — Desroches  vs.  Corpo- 
ration de  la  paroisse  St.  BazUe  le  Grand,  17  R.  L.,  p.  618. 

24.  See  also  case  of  Chevalier  vs.  Rivest,  noted  in  this  Supple- 
ment at  article  2023,  decision  number  2. 

25.  Qu'une  convention,  par  laquelle  un  avocat  s'engage  k  pour- 
suivre  une  action  en  dommages  et  k  ne  rien  charger  au  client,  au  cas 
oil  il  ne  r^ussirait  pas,  pourvu  que  les  dommages  lui  appartiennent, 
est  nulle  de  plein  droit  et  que  Tavocat  n  a  droit  k  aucun  honoraire  sur 
une  semblable  poursuite. — Q.  B. — Leblanc  Jc  Beauparlant,  18  R.  L.,  p. 
20  ;  33  L.  C.  J.,  p.  243. 

26.  Clients  d^fendus  par  un  avocat,  dans  une  mSme  cause,  par 
31 
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uiie  »eale  et  raSrae  defense,  soni  tenus  solidairement  au  paiemcnt  des 
honomtes  de  cet  avocat — KouTBiSB.  J. — Freriette  va.  B^dard,  12  L- 
N.,  p.  362;  13  L.  N.,  p.  266. 

27.  The  BespoDdent  moved  for  substitufcion  of  attorneys.  The 
Appellants  contended  that  the  costs  of  the  motion  should  be  agaiast 
the  party  presenting  it,  but  it  was  held  that  the  costs  must  follow 
the  event  of  the  suit— Q.  R— fiofrtn  &  Briire,  12  L  N..  p.  386 

28.  The  fee  paid  to  counsed  for  examining  witnes-ies,  under  an 
upen  commission  issued  from  the  Superior  Court  to  a  foreign  country. 
cannot  be  taxed  against  the  losing  party  aa  costs  in  the  cause.  The 
only  Eee  established  by  the  tariff,  as  regards  the  examination  of 
witnesses  in  com/miaaimts  rogatovres,  is  fixed  by  No.  80  and  allows  S2 
to  the  attorney  of  record  for  the  examinatioa  and  cross-examination 
of  eacb  witness.— De  Lorihier,  J. — Young  m.  Accident  Inace.  Co., 
M.  L.  B.,  5  S.  G,  p.  223. 

29.  Where  the  parties  consent  to  the  substitution  of  an  open 
commission  for  the  examination  of  witnesses  at  a  distance,  in  lieu  of 
a  commission  in  the  ordinary  form,  the  fees  of  counsel  conducting 
the  e-njtUte,  before  the  commission,  will  be  taxed  as  costs  in  the  case. 
— Jett^,  J. — Pictou  Bank  m.  Andei'son,  M.  L.  R,  5  S.  C,  p.  260. 

30.  Where  a  comTtiission  rogataire  issues  to  a  foreign  country,  a 
leasonable  fee  to  the  commissionner  appointed  to  execute  the  commis- 
sion will  be  taxed  as  costs  in  the  case. — Pagnuelo,  J. — Blandy  vs. 
Parker,  M.  L.  R.,  6  S.  C,  p.  1. 

31.  Qu'un  avocat  a  on  droit  k  un  honoraire  de  trais  piastres  sur 
tiiKation  de  i:0D  m^moire  de  frais.  Que  cet  honoraire  est  dd  k  compter 
(le  la  signification  de  I'avis  de  taxation. — Loramoek,  J. — Durocker  vs. 
t^baatien,  21  R  L.,  p.  8a 

Si.  Counsel  fees  and  disbursements,  incurred  in  saving  for  the 
grev4  a  sum  of  money  of  a  substitution,  may  constitute  a  privileged 
«laim  npcm  such  money,  under  C.  C.  2009,  and  a  sainie-conservatoire 
may  be  made  of  such  money. — Q.  B. — Baimard  va.  Molaon,  M.  L.  R,  6 
Q.  B.,  p.  202  ;  19  R  L.,  p.  296. 

33.  Que  dans  une  affaire  d'expropriation,  pour  des  fins  muaici- 
pales,  dans  la  cit4  de  IIontr4al,  le  propri4taire  expropri^  n'a  pas  droit 
da  rtdMBO'  Im  frail  qa'il  a  payte  k  sea  avoeats,  pour  soutoair  sa 
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oaase  devant  les  commissaires  nomm^s  pour  constater  rindemnit^  qui 
lui  est  due. — Loranoer,  J. — Oauthier  vs.  La  Giti  de  MontrM,  21  R. 
L.,  p.  150, 

34.  An  advocate  has  no  right  of  action  for  his  fees,  until  the 
cause  wherein  he  claims  them  has  been  terminated  by  judgment, 
settlement  or  discontinuance,  or  until  his  client  has  withdrawn  his 
mandate  from  him. — DoHERTT,  J. — Loramger  ve.  FUiatravXt,  R  J.  Q., 
2  C.  a,  p.  366. 

35.  An  advocate  has  the  right,  in  the  absence  of  any  agreement,  to 
recover  judgment  against  his  client,  for  the  proved  value  of  his  pro- 
fessional services,  irrespective  of  the  tariff.  In  the  absence  of  a 
special  agreement  between  advocate  and  client,  there  is  a  presumption 
that  the  tariff  shall  govern  as  to  the  advocate  s  renumeration,  but 
this  presumption  may  be  rebutted  by  evidence  as  to  the  unusual  or 
unexpected  importance  or  duration  of  the  litigation. — Q.  B. — Ghristin 
&  Lacoate,  R.  J.  Q ,  2  B.  R.,  p.  142. 

36.  In  proceedings  before  the  Exchequer  and  Supreme  Courts, 
there  being  no  tariff  as  between  attorney  and  client,  an  attorney  has 
the  right,  in  an  action  for  his  costs,  to  establish  the  quantum  meruit  of 
his  services  by  oral  evidence. — Supreme  Court. — Paradia  vs.  Boasi, 
21  S.  C.  R,  p.  419. 

37.  Les  demandeurs,  avocats,  avaient  fait,  au  nom  d'un  interdit, 
une  demande  de  main-lev6e  d'interdiction.  Apr^  preuve  faite,  la 
cour  n'a  pas  consid6r^  la  gu^rison  de  Tinterdit  a^ez  avanc^e  pour  pou- 
voir  le  relever  de  Tinterdiction,  mais,  sur  le  consentement  des  parties 
elle  a  ordonn6  la  convocation  du  conseil  de  famille,  aux  fins  de  nom- 
mer  un  nouveau  curateur  k  I'interdit,  en  vue  d'avancer  sa  guerison, 
donnant  acte  aux  parties  qu  elles  semblaient  s'accorder  sur  la  personne 
a  Stre  nomm6e.  La  cour  s'est  ^galement,  sur  la  demande  des  parties 
r^rvde  d'adjuger  k  une  ^poque  ult^rieure  sur  la  requete  en  main- 
lev^  d'interdiction.  JU'gi :  Que  quant  aux  demandeurs,  procureurs 
ad  litem  de  rinterdit,le  jugeroent  en  question  avait  un  caract^re  final 
les  procedures  k  suivre  devant  n^cessairement  rester  suspendues  durant 
un  temps  suffisamment  long  pour  permettre  de  juger,  d'une  mani^re 
parfaite,  de  T^tat  de  sant^  de  I'interdit  et  que  les  demandeurs  pou- 
vaient  exiger,  du  curateur  de  I'interdit,  le  paiement  de  leurs  honoraires 
«t  dibours6s.  ces  procedures  ayant  iM  utiles  k  Tinterdit  — C.  R — 
TivUlan  ve.  MaiiUmx,  R.  J  Q.,  6  C.  S.  p.  294. 
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38.  Certains  contribuables  deLachute  ont,eD  1885,  deuiand4  a.  In 
legislature  de  la  province  de  Quebec  la  constitution  en  corporation  de 
la  d^feuderesse.  D'autres  contribuables  ont  retenu  lea  services  du 
demandeur,  avocat  pratiquant,  dans  le  but  d'am^liorer  le  projot  de  loi 
et  pour  en  STirveiller  la  passation.  Le  demandeur  s'est  renduii  Quebec, 
oil  il  a  r^nssi  &  faire  amender  le  projet  et  oi,  de  concert  avec  I'avocat 
des  requ4rants,  il  a  contribu6&  faire  adopter  la  charte  de  la  corporation 
d^fendeiease.  Jugi : — Que  le  demandeur  avait  un  recours  pour  le 
montant  de  sea  honoraires  et  debours^es  contre  la  corporation  d^'fen- 
deresse  qui  avait  b^n6fici6  de  son  travail.  —  Taschebeau,  J.  — 
Burrou'jkt  V8.  Tovm  of  Lachvie,  R.  J.  Q.,  6  C.  S.,  p.  393. 

Advocates. — Distraction  of  costs : — 39.  Que  la  distrar^tion  de 
d4pens,  au  profit  d'un  avocat,  n'emp^cbe  pas  la  partie  d'etre  debitrice 
de  I'avocat  et  d'Stre  creancifere  de  la  partie  condamn^  anx  d^pens,  et 
que  celle-d  ne  peat  ezciper  de  la  distraction  pour  se  dispenser  de 
payer,  lorsque  I'avocat  ne  la  lui  a  pas  fait  modifier,  ou  fait  aaisir  les 
depens  entre  ses  mains,  et  lorsque  cet  avocat  a,  sur  8on_^^,  fait  ^maner, 
au  Qom  desa  partie,  une  es^utionpour  la  dette  et  les  frais, sans  faire 
mention  de  la  distraction. — C.  R. — Oharby  vs.  Charby,  17  R  L..  p.  3V4-. 

40.  Que  la  paitie  qui  a  obtenu  jugement  pour  les  d^petis,  dans 
une  cause,  et  dont  la  distraction  a  ^t^  accord6e  k  son  proeu  reur  ad 
iitfvi.  lie  peat  faire  ^inaner,  en  son  propre  nom  et  au  prejudice  d'une 
aaisie-iirr^li,  «n  bref  d'exicution  pour  le  montant  de  ees  d^peus  sans 
qu'ils  aiunt  6t6  tax^  contiadictoirement  et  sans  que  le  d^biteur  ait 
re^u  avis  qu'elle  a  4t6  subrogee  dans  les  droits  de  procureur.  —  Q.  h. 
—Millette  &  Gibson,  17  R  L,  p.  600 ;  M.  L,  R,  5  Q.  R.  p.  239. 

-1-1  An  advocate  may  obtain  the  permission  of  the  Court  to 
conlinui'  an  action  exclusively  in  his  own  interest  for  his  cost;;,  when 
he  has  prayed  for  distraction  of  coats  and  when  a  settlement  has  been 
effected  and  a  discontinuance  has  been  fyled,  with  the  intention,  by 
both  parties,  or  on  the  part  of  one,  with  the  connivance  of  the  ether, 
to  defraud  him  of  his  rights. — Wurtele,  J.  —  Farqiihar  vs.  Johnsim. 
M.  L.  R..  6  S.  C,  p.  25  ;  34  L,  C.  J.,  p.  139, 

41(1.  Le  Demandeur  dans  une  cause^ne  pent,  en  sort  Tiont.executer 
uu  jugement  pour  les  fraisde  la  cause,  au  lieu  et  place  de  son  procureur, 
alors  i[ue,  par  le  jugement,  distraction  de  ces  frais  a  4t4  accord^e  au 
procureur,  b.  moins  que  le  demandeur  ne  fosse  voir  qu'il  a  Oh  subrog4 
dc  quelque   mani^re  aux  droits  de  ce  procureur,  ou  que  ce  dernier 
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acquiesce  formellement  k  ces  procedures. — De  Lorimier,  J. — Latov/r 
V8,  Champagne,  19  R.  L.,  p.  283. 

42.  Que,  malgr6  la  distraction  des  d^pens,  la  partie  demeure 
oblig^e/vis-k-vis  de  son  avocat,  au  paiement  de  ces  d^pens  etquecette 
obligation  lui  donne  un  int^rSt  suffisant  pour  contester  une  opposition 
faite  k  une  saisie  pour  pr^lever  le  montant  de  ces  frais  ainsi  distraite 
a  ses  avocats. — Mathieu,  J. — Craig  vs.  Peatrfian,  20  R.  L.,  p.  315. 

43.  Qu'un  d6f  endeur,  dans  une  cause  ou  poursuite,  qui  acquitte  sa 
dette  avec  Tautre  pcurtie  et  obtient  quittance,  sans  mention  sp6ciale 
dans  la  dite  quittance  d'une  decharge  quant  aux  frais,  est  tenu  de  les 
payer  k  Tavocat  distrayant.  —  Q.  B.  —  Langloia  &  Maynard,  34  L.  C, 
J.,  p.  280. 

44.  That  the  costs  of  suit  cannot  be  added  to  the  principal,  in 
order  to  form  the  sum  of  $40  required  to  seize  real  estate,  the  costs 
belonging  to  the  attorney  of  the  successful  party  and  being  de- 
termined only  by  taxation  subsequently  to  the  judgment.  In  this 
case  the  question  was  raised  as  to  whether  the  costs  belonged  to  the 
attorney,  even  though  distraction  has  not  been  awarded  by  the  judg- 
ment. The  Plaintiff's  attorneys  had  pleaded  for  distraction  in  the 
declaration,  but,  it  being  a  summary  case  in  the  Circuit  Court,  the 
judgment  did  not  specially  award  distraction. — C.  R. — Jenckea  Machine 
Co.,  m  Hood,  M.  L.  R.,  7  S.  C,  p.  203. 

45.  Que  Tavocat  qui  a  obtenu  distraction  de  frais,  et  qui  a  fait 
^maner,  au  nom  de  son  client,  un  bref  d'ex^ution  pour  le  montant  du 
jugement,  en  capital,  int^ret  et  frais,  pent,  n^anmoins,  faire  ex6cuter 
ensuite  son  jugement  pour  le  montant  des  frais,  qui  lui  ont  6te  accor- 
d6s  par  distraction,  en  son  nom  propre,  et  que  T^manation  du  premier 
bref  d'ex^cution  au  nom  du  client,  ne  pent  Stre  consid^r^e  comme  une 
renonciation  k  la  distraction. — Mathieu,  J. — McNam/irava.  Oavihier, 
R.  J.  Q.,  2  C.  S.,  p.  131. 

46.  Que  la  partie,  ^tant  responsable  du  paiement  des  d6pens 
qui  ont  6t^  distraits  k  son  procureur,  a  un  interSt  suffisant  pour  con- 
tester  une  opposition  k  la  saisie  faite  k  la  poursuite  de  ce  procureur 
sur  distraction  de  frais. — Q.  B. — Fee  &  Pittman,  R.  J.  Q.,  2  B.  R..  p. 
159. 

47.  Dans  cette  cause  la  Cour  a  condamn6  le  d^fendeur  k  payer 
k  la  demanderesse  les  frais  sur  une  action  de  S82.39  jusqu'a  apr^s  pro- 
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duction  du  plaidoyer,  condanmaut  la  demiindereBse  k  payer  au  d4fen- 
diiur  tous  les  frais  de  contestation  subs4quentiS  k  la  production  du  dit 
plaidoyer,  declare  lea  dits  depens  ainsi  accord^s  au  d^fendeur  coinpen- 
a&  jusqii'ii  due  concurence  seulement  du  montant  des  frais  accord^s  k 
la  deinanderesse  comme  dit  ci-des3U8,  et,  quant  k  la  balance  des  frais 
revetiant  au  d^fendeur  apres  telle  cooipensalion,  la  coar  accorde  dis- 
traction d'iceux  en  faveur  des  avocats  du  d^fendeur, — DeLorihieb,  J. 
—Quintal  va.  Roberge,  R.  J.  Q..  2  C.  S.,  p.  462. 

4>8.  Le  demandeur,  dont  le  procureur  a  obteno  distraction  de 
dSpeiis  en  sa  faveur,  pent  prendre  une  saisie-arrSt  en  son  propre  nom 
pour  ces  mSmes  depens,  si,  avant  de  pratiquer  cette  saisie-arrSt,  il  a 
obteim  de  son  procureur  un  transport  du  jugement  par  lui  obtenu,  et 
I'a  fait  signifier  au  d^fendeur,  les  parties  fe  trouvant  alors  remises 
Gomme  elles  auraient  6t&  s'il  n'y  ait  pas  en  de  dlstractioD.— Koi7- 
THIER,  J. — McQretvy  vs.  Langelier,  R.  J.  Q.,  4  C.  S.,  p.  447. 

49.  Le  demandeur  poursuivait  en  r^iltation  d'un  bail  au  mon- 
tant tie  $240  de  loyer  annuel  et  r^lamait  $112  de  dommages.  Le 
defemicur  contesta  la  demande,  et  pour  la  r^iliation  du  tail,  et  pour 
les  doiniaages  r4clam^  "Lb.  eour  sup4rieure  prononfla  la  r^siliation 
du  bail  et  CDndaoma  le  difendeur  k  payer  $38  k  titre  de  domirages.  J 

avec  li:s  depens  d'une  action  de  ce  montant,  mais  elle  mit  a  la  charge  I 

du  df^raandeur  la  difference  des  frais  de  contestation  entre  le  montant 
r^clauie  et  la  aomme  occord^e.     J\ig4  (infirmant  le   jugement  de  la  . 

cour  lie  premi^ro  instance) : — Que  dans  ces  circonstances,  la  cour  su  1  i 

p^rit'iirc  n'a  pas  fait  unc  juste  application  de  la  discretion  laiss^c  au  ' 

juge  sur  la  question  des  frais  par  I'article  478  du  code  dc  proc<^dure 
civile.— C.  'R.—De  Chirie  m.  Hayee,  R.  J.  Q.,  5  C.  S.,  p.  80. 

Advocates. — Liahility  of : — 50.  Que  lee  avocats  qui  intentent 
nne  action,  sur  la  foi  des  instructions  qu'ils  ont  re9ues  de  leurs  clients, 
sont,  vis-i-vis  de  ces  demiers,  les  seuls  juges  comp^tenta  k  decider  sur 
la  nature  de  Taction  qu'il  faufc  intenter  et  que,  si  leur  procedure  est 
faite  de  bonne  foi  et  dans  la  mesure  des  connaissancea  que  les  clit  uts  i 

leui-  rcctmnaissent,  les  avocats  ne  sont  pas  responsables  de  I'erreur  qui  I 

pourraitse  trouver  dans  cette  procedure — Lohanqer,  J. — Tr'/nholme  ' 

vs.  Mitchell.  20  R.  L,  p.  355. 

;]i.  i^o  action  of  damages  lie.'?  against  an  attorney  acl  litem  For 
registi-Tiag  a  judgment  in  favor  of  his  client,  when  the  regi.^tratiou  ia 
made  ia  his  profeasional  quality. —  LoRANQEB  J. —  Seymowr  vs. 
SeymotLT,  21  R.  L,  p.  39. 
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ADVOCATEa — MiscManeoua, — 52.  Qu'une  partie,  qui  a  oompara 
dans  une  cause  par  un  procureur  ad  litem,  ne  peut  s'adresser  au 
tribunal  que  par  Tentremise  de  son  procureur,  iant  qu'un  autre  pro- 
cureur ne  lui  a  pas  6ii  substitu6  et  la  substitution  accordee  par  la 
Cour. — Taschereau,  J. — Jones  vs.  Prince,  16  R  L.,  p.  554. 

53.  Que  lorsqu'un  procureur,  formant  partie  d'une  soci6t6  legale^ 
qui  occupe  dans  une  cause,  est  nomrn^  k  une  fonction  incompatible 
avec  la  profession  d'avocat,  Tautre  procureur  peut  continuer  k  oon- 
duire  la  cause,  sans  qu'il  soit  n^cessaire  d'obtenir  substitution  de  pro- 
cureur.— C.  R. — Gharby  vs.  Charby,  17  R.  L.,  p.  374. 

64.  See  also  case  of  Leblanc  &  Seuupariant,  noted  in  this 
Supplement  at  article  1485,  decision  number  1. 

55.  When  a  party  to  a  suit  is  represented  by  a  firm  of  attorneys, 
he  continues  to  be  legally  represented  by  the  remaining  members  of 
the  firm,  after  the  death  or  promotion  to  the  bench  of  one  of  the  firm. 
— Q.  B.—8tea/ms  &  Ross,  M.  L.  R,  5  Q.  Br,  p.  1  ;  19  R  L.,  p.  866. 

56.  The  Defendant  was  accused  of  common  barratry.  The  proof 
showed  that  he  instigated  the  issuing  of  four  proceedings  in  the  civil 
oourta  Two  of  these  proceedings  were  saisies-arrits,  at  the  instance 
of  his  own  wife,  and  the  two  others,  at  the  instance  of  his  adopted 
daughter,  to  execute  judgments  rendered  in  their  favor.  Held  : 
That  the  Defendant  ha>d  a  su£Scient  interest  to  justify  his  interven- 
tion.— Desnoyers,  J.  S.  P. — Qv^en  vs.  Brunei,  12  L.  N..  p.  399. 

57.  Qu'aucune  substition  d'avocat  ne  peut  avoir  lieu  dans  une 
cause,  sans  la  permission  du  tribunal  ou  d'un  juge  en  vacance.  Qu'une 
procedure  pr6sent^e  par  un  avocat,  qui  aurait  it6  substitu6  k  un  autre 
sans  la  permission  du  tribunal,  ou  du  juge  en  vacance,  ne  sera  pas 
re9ue. — Torrance,  J. — Ross  vs.  Ki/rby,  M.  L.  R,  6  S.  C,  p.  101. 

68.  Where  a  party  seeks  to  have  his  attorney  judicially  dis- 
avowed, the  Court  will  not  presume,  in  the  absence  of  any  evidence 
on  either  side,  that  the  attorney  was  authorized. — Davidson,  J. — 
Lajeunesse  vs.  Av^i,  M.  L.  R,  7  S.  C,  p.  459. 

59.  L'avocat  qui,  au  cours  de  diverses  procedures  dans  lesquelles 
des  debours^s  sont  constamment  n^cessaires,  re9oit  pour  son  client  et 
k  sa  connaissance  des  sommes  d'argeut  que  celui-ci  lui  laisse  entre  les 
mains  scms   les  r^clamer,   n'est  pas   tenu  de   payer  Tint^r^t  de  oes 
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fw.nmes,  iaixi  qu'il  n'est  p&s  mis  en  denieure  ou  qu'il  ny  a  p>is  de 
reglement  do  compte  entre  eux. — JETTfi,  J. — Ckagnon  V3.  St  Jean,  K- 
J.  Q.,  3  C.  3.,  p.  459. 

60.  Le  fait  que  le  er^nncier  d'une  dette  a  commis  un  champertif, 
avec  un  tiers,  aux  fins  de  la  poursuite  h  intenter  contie  son  d^biteur, 
ne  doniie  pM  k  ce  deraier  le  droit  de  demandcr  le  renvji  de  I'action  k 
raisoij  de  ca  champerty. — Q.  B. — Ritchot  £  Cardinal,  U.  J.  Q.,  3  B.  R., 

p.  55. 

til.  Le  changemeDt  sarvena  dans  une  aoci4t4  de  procureurs,  par 
1h  Domination  de  I'un  d'enz  4  nne  charge  de  JQge,  ne  met  pas  tin  an 
mandat  ad  Mem  qui  lui  avait  4t6  ant^rieurement  confie,  surtout  lors- 
que  c'etait  a  un  des  membres  restant  dans  la  soci^t^  que  le  client 
a'etait  d'abord  adreas^. — C.  R. — Oiguire  &  Qu^tec,  Montmorency  A 
Okarievoix  Ry.  Co.,  R„  J.  Q.,  3  C.  S.,  p,  405. 

NoTABiKs, — Liability  of :  —  62.  Case  number  93,  noted  at  this 
article  (Dupuia  va.  Rieutord)  is  also  reported  in  the  18  R  L.,  p.  625. 

NoTABlES. —  Privilege  of: — 63.  Qu'un  notaire,  agissant  comme 
tiiandataire  d'une  partie  el  qui  re9oit,  pour  elle,  un  cheque,  a  droit 
d'etre  paye  de  ses  honomires  et  des  d^boors^  par  lui  faits  pour 
son  mandant,  avant  d'4tre  tenu  de  Im  remettro  ce  cheque. — Q.  E. — 
Gibaone  .&  Teaaier,  19  R.  L,  p.  495. 

NoTAittES. — Feet  of : — 64,  Que  la  loi  prononce  la  responsabilit^ 
.solldaire  des  personnes  qui  requi&rent  les  services  d'un  notaire.  (art. 
3619,  8.  R.  Q.)— jBTTfi,  J.—Cherrier  va.  Mesay,  35  L  C.  J.,  p.  41. 

NoTAMEs — Eviderice  of: — 65.  The  provision  of  law  which  author- 
izes notaries  to  make  evidence  in  their  own  behalf,  establishing  their 
employmiint  as  notaries,  extends  only  to  such  employment  as  specially 
appertains  to  the  functions  of  a  notary,  and  not  to  services  which 
may  be  performed  by  a  notary  as  an  ordinary  a^nt — Archibald,  J. 
—Kittmn  va.  Duncan,  R  J.  Q.,  6  C.  S.,  p.  402. 

Notaries, — MisceUaneous — 66.  An  acceptance  of  a  delegation 
i)i  payment  is  not  void  on  the  ground  that  the  notary  before  whom 
the  acceptance  was  made,  was  the  husband  of  one  of  tlio  parties 
antecedently  liable  for  the  debt  and  who  sold  to  the  Defendant  the 
property  hypothecated  therefor. — C.  R. — Moore  vs.  Smart.  R-  J.  Q., 
6,C.  S.,  p.  432. 
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1789.  The  Defendant,  an  insurance  broker,  was  the  agent  of 
two  insurance  companies,  one  of  which  instructed  him  to  cancel  a 
certain  risk  in  Montreal.  After  askiiig  for  a  reconsideration  and  the 
order  being  repeated,  he  complied,  and  then  transferred  the  insurance 
to  the  other  company  for  which  he  was  agent  He  did  this  without 
the  knowledge  of  the  insured.  The  same  day,  a  fire  occurred  and  the 
loss  was  paid  by  the  company  to  which  the  insurance  had  been 
transferred.  In  an  action  by  the  latter  against  the  agent  for  fraudu- 
lently making  them  responsible  for  the  loss,  it  was  held  that  the 
transfer  of  the  insurance  was  made  by  the  Defendant  in  good  faith 
and  in  accordance  with  the  custom  of  insurance  brokers  in  Montreal, 
and  although  not  authorized  by  the  insured,  it  was  competent  for  the 
agent  to  act  as  the  mandatary  of  the  company  and  of  the  insured. — 
WuRTELE,  J. — Gonnecticvi  Fire  Inswrance  Co,,  vs.  Kavanagh,  M. 
L.  R,  5  S.  C,  p.  262.— Q.  B.— M.  L.  R,  7  Q.  B.,  p.  323. 

The  above  case  was  confirmed  in  the  Privy  Council,  wher^  it 
was  held  as  follows  : 

Where  a  writ  and  declaration  alleged  that  the  Defendant  had 
been  guilty  of  wilful  deceit  and  had  fraudulently  effected  a  tranisfer- 
ence  of  fire  insurance  on  his  books,  after  a  fire  had  occurred,  from  a 
comp€uiy  of  which  he  was  agent  to  the  Company  Appellants,  of 
which  he  was  also  agent,  with  a  specific  fraudulent  purpose  and  such 
charges  of  fraud  and  deceit  failed,  it  was  held  that  the  Appellants 
could  not  be  allowed,  in  final  appeal,  to  contend,  for  the  first  time,  that 
the  pleadings  and  evidence  disclose  such  negligence,  or  breach  of 
duty,  by  the  Respondent,  as  their  agent,  as  is  in  law  sufficient  to 
infer  his  liability  for  the  amount  paid  by  them  under  the  insurance 
so  transferred.  Fraud  was  of  the  essence  of  the  declaration  and  the 
evidence  of  the  Respondent  directed  to  that  issue  cannot  be  accepted 
as  representing  all  that  he  would  have  brought  forward  to  rebut  a 
charge  of  negligence,  nor  had  the  points  connected  with  that  issue 
been  submitted  to  the  courts  below. — Privy  Council. — Connecticut 
Fire  Insurance  Co.  &  Kavanaghy  L.  R,  (1892^  App.  Cas.  p.  473  ;  15 
L.  N.,  p.  308. 

173G.  1.  Que  la  convention  par  laquelle  un  proprietaire  charge 
un  agent  d'immeubles  de  vendre  sa  propri6t4  dans  un  delai  determine, 
moyennant  une  commission  convenue,  oblige  ce  proprietaire  k  payer 
cette  commission  si,  pendant  ce  d61ai,  il  vend  lui-meme  rimmeuble,au 
lieu  de  le  faire  vendre  par  Tagent. — Q.  B. — Carle  <b  Parent,  17  R  L., 
p.  122  ;  M.  L.  R,  5  Q.  B.,  p.  451. 
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2.  Le  propri4taire  des  marchandiscs,  qui  lescoasignc  poor  venlt.- 
k  an  facteur  dans  un  autre  district,  ne  pent  les  Baisir-revendiqutr, 
entre  les  mains  de  ce  dernier,  que  par  action  prise  devant  le  tribunal 
de  son  domicile.  Le  propri^taire  ne  peut  saisir-revendiquer  les 
marchandises  consignees  pour  vente  a  an  facteur  qu'aprfes  rembourse- 
raent  des  avances  faites  par  ce  dernier  our  les  marchandisea — Casadi^t. 
J. — Oov/rdeau  vs.  Caesila,  15  Q.  L.  R,,  p.  258. 

3.  Where  a  signature  to  a  covenant  of  sale  was  obtained  liy 
deception  and  misrepresentation,  by  pretending  that  a  condition  pie- 
viously  objected  to  by  the  party  signine  had  been  removed  from  the 
agreement,  the  agent  who  procured  the  signature  is  not  entitled  to 
recover  the  commiesion  Etipukted  in  the  agreement — Davidson,  J. — 
Latid  &  Loan  Co,  vs.  Fraser,  M.  L.  R.,  5  S.  C,  p.  392. 

4  P.  P.  M.,  le  d^fendeur,  signa  un  ^rit  sous  seing  priv6,  autori- 
aanti  J.  B.  L.,  le  demaadeur,  h  acheter  pour  lui  de  la  succession  Habert, 
an  immcuble  au  prix  de  $55,000,  payable  SIO.OOO  comptant  et  la 
balance  h.  Stre  employee  pour  payer  les  cr^anciers  hypoth^caires.  II 
est  prouv^  que  la  propri^t^  en  question  est  gr^v^d'bypoth^quespoitr 
plus  de  $45,000.  Sous  ces  circonstances,  P.  P.  M.  4tait  justifiable  en  refu- 
sant  de  signer  nn  titre  d'acquisition.  Le  demandeur,  J.  B.  L.,  poarsnit 
pour  sa  commission  et  base  son  action  sur  la  promesse  de  vente  sign^ 
par  Demoiselle  Hubert.  Or,  il  appert  qu'au  moment  de  la  signature 
de  cette  promesse  de  vente,  la  dite  Demoiselle  Hubert  ne  ponvait  con- 
sentir  un  acte  de  vente  parfaite,  attendu  qn'elle  n'avait  pas  elle-mdme 
un  titre  parfait  k  la  preprints,  ayant  n^glig^  de  faire  enregistrcr,  au 
d&ir  de  la  loi,  une  declaration  d*her6dit4.  Jug6,  que,  sous  ces  circons- 
tances. Taction  eat  mal  fond^. — Q.  B. — Mwrtin  &  LaheUe,  34  L  C.  J. 
p.  28. 

5.  Where  the  owner  of  real  property  has  authorized  an  agent  to 
sell  the  same  on  his  account,  for  a  stipulated  commission,  within  a 
specified  period,  and.  before  the  expiration  of  the  term,  the  owner 
leases  the  same  property  with  option  of  purchase,  such  agreement  is 
equivalent  to  a  revocation  of  the  agent's  authority,  but  the  latter  is 
only  entitled  to  actual  damages  ;  and  where  it  appeared  that  he  had 
takeri  no  steps  whatever  to  procure  a  purchaser,  and  the  term  of  his 
agency  had  nearly  expired  when  his  agency  was  interfered  with,  as 
above  mentioned,  and  that  the  lessee  did  not  in  fact  become  a  purchaser, 
it  was  held  that  no  damages  were  proved,  and  that  his  action  for  the 
stipulated  commission  could  not  be  maintained. — C.  R. — BUmdJm  vs. 
Duff,  R.  J.  Q..  1  C.  S,.  p.  256. 
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See  also  coses  noted  in  this  Supplement  at  article  1722. 

1738.  A  party  who  signs  an  agreement  for  services  to  a  vessel 
stranded  in  the  Gulf  as  "  Agent  by  Captain  K*8  telegrams,**  is  not 
liable,  under  C.  C.  1738,  as  a  factor  of  a  foreign  principal — C* 
R. — KaiThe  vs.  Ghinn,  16  Q.  L.  R.,  p.  237. 

1739.  Qu'une  personne  qui  achate  des  marchandises  d'un  agent, 
sans  connaitre  la  quality  de  ce  dernier,  mais  qui  re9oit  la  marchandise  di- 
rectement  du  commettant  avec  la  facture  en  son  nom,  acquiert  suffisam- 
ment  la  connaissance  qu'il  a  achet^  du  commettant  pour  Stre  tenu  de 
lui  en  payer  le  montant,  surtout  dans  le  cas  oh  il  n'a  pas  encore  pay6 
k  Fagent. — CHAJdPAONE,  D.  M.—Higgins  vs.  Lavigne,  12  L.  N.*,  p.  194. 

1740.  1.  The  names  of  the  parties  in  decision  number  6,  noted 
at  this  article,  were  City  Ba/nk  dk  Barrow. 

2.  The  buyer  of  goods  may,  by  assignment  of  the  bills  of 
lading  to  a  bona  fide  transferee,  defeat  the  seller's  right  to  revendicate 
them  in  case  of  the  buyer's  insolvency. —  Andrews,  J. —  Taussig  vs. 
Bald/win,  R.  J.  Q.,  6  C.  S.,  p.  119. 

• 

3.  The  sale  and  transfer  of  instruments  of  no  intrinsic  value,  but 
evidence  of  value,  as  notes,  bills  of  exchange,  bank  bills,  bills  of  lading, 
warehouse  receipts,  bonds  and  debentures,  is  not  subject  to  Art.  1487, 
1488, 1489  and  1490  C.  C.  Such  instruments,  when  payable  to  bearer» 
require  no  other  evidence  of  proprietorship  than  simple  possession, 
against  which  the  only  practically  effective  plea  is  bad  faith  in  the 
holder,  and  the  burden  of  proof  is  on  the  party  who  sets  it  up.  In 
the  absence  of  such  allegation  and  proof,  the  owners  of  debentures 
pledged,  without  authority,  by  their  agent,  as  security  for  a  loan  to 
himself  by  a  broker,  cannot  revendicate  them  in  the  hands  of  the 
latter.  The  fact  that,  when  they  were  pledged,  the  debentures  had 
matured  and  were  peist  due,  is  immaterial  and  does  not  affect  the  right 
of  ownership  of  those  who,  as  the  parties  in  this  case,  are  not  liable, 
either  as  makers  or  endorsers,  for  the  payment  thereof. —  Q.  B. — 
MacNid&r  <k  Young,  R.  J.  Q.,  3  B.  R,  p.  539  — ^Andrews,  J. — R  J.  Q. 
4  C.  S.,  p.  208. 

1745.  1.  Que  bien  qu'un  gardien  d'entrepdt,  qui  a  donn^  un  re9U 
pour  les  marchandises  qu'il  a  re9ues  dans  son  entrepdt,  pent  s'opposer 
k  la  saisie  et  vente  de  ces  marchandises,  n^anmoins,  il  faut  un  interSt 
pour  faire  cette  opposition  et  lorsque  le  porteur  du  reQu  d'entrepdt 
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aur&  d^ja  fait  une  opposition  a6n  de  conserver,  le  gardien  d'eutrepdt 
ne  sera  paa  lecevable  k  faire  une  opposition  aBn  d'annuler. — Tellier. 
3.—Straa>i  w.  Kerwiack,  M.  L.  B.,  4  S.  C,  p.  S+l. 

2.  The  buyer  of  goods  may,  by  assi^rment  of  the  bills  of  lading 
to  a  bonafiih:  transferee,  defeat  the  seller's  right  to  revfndicate  them 
in  case  of  the  buyer's  insolvency. — Andegws.J. — TaiLaaiqvH.  Baldwitt, 
R  J.  Q,  6C.  S,p.  119. 

1756.  1.  Decision  number  3,  noted  at  this  article  {Canllie  & 

Coaticook  Uiitton  Co.),  is  also  reported  in  the  M,  L  R.,  4  Q,  B.,  p.  444. 

2.  Quandlesdeuxmembresd'unesoci^t^,  qni  a  4t4  dissoute  etqui 
est  en  voie  dc  liquidation,  ont  confii,  par  un  acte  conjoint,  k  un  tiers, 
niandat  pour  retirer  de  la  poste  les  letti-es  adress^s  k  la  ci-devant 
soci^te,  il  n'f  »t  pas  loisible  k  I'un  d'eux  seul  de  r^voquer  ce  mandat. — 
C,  K— Bernard  V8.  Allaire.  17  Q.  L  R.,  p.  198. 

3.  By  a  power  of  attorney,  executed  in  August  1866,  N.,  an 
Insurance  C^i.,  in  England,  appointed  T.  at  Montreal,  their  agent  for 
Canada.  The  power  of  attorney  contained  the  following  clause  : — 
"  Finally,  wp,  the  said  Northern  Assurance  Co.,  reserve  to  ourselveH 
"  the  right  of,  at  any  time,  revoking  the  powers  granted  by  this  deed." 
On  the  9th  September,  1886.  N.  formally  notified  T.  that  the 
agency  was  torminated,  the  notice  to  take  effect  on  the  31st,  December 
following.  T.  brought  an  action  to  recover  damages,  claiming  that, 
under  the  correspondence  between  the  parties,  the  original  terras  of 
the  contract  had  been  modified  and  that  at  least  a  year's  notice 
should  havo  been  given.  The  case  was  heard  before  a  special  jury 
and  a  verdict  of  814,000  awarded  T.  T.  moved  for  judgment  on  the 
verdict  and  N'.  for  a  new  trial.  Held  : — (In  Review),  that  the  terms  of 
tlie  original  contract  had  been  modified  by  the  correspondence  be- 
tween the  piirfcies,  although  there  was  no  special  clause  of  any  letter 
which  deroijiited  from  the  original  contract.  That  in  the  circum- 
stances a  yuiir's  notice  would  have  been  fair,  just  and  reasonable  and 
in  aceordaiiec  with  well  established  usage,  and  also  in  view  of  the 
fact  that,  under  the  contract,  T.  was  entitled  to  a  certain  allowance 
"  per  antiHii-  "  and  the  notice  had  only  been  given  in  August  to 
terminate  tht>  contract  in  December. — C.  R. — Taylor  vs.  "Bte  Northern 
/■naurancif  <.'<>.,  35  L.  C.  J.,  p.  6. 

t7SiH.  Que  le  mari  qui  permet  k  sa  femme,  commune  en  biens 
avec  lui,  de  faire  commerce,  ne  pent,  aprfas  qu'il  a  retire  son  antorisa- 
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tion  r6pudier  les  engagements  qu'elle  a  contractus  avec  des  personnes 
qui  faisaient  commerce  avec  elle  lors  de  cette  autorisation  et  qui  n'ont 
pas  re9U  avis  du  retrait  de  Tautorisation. — C.  R. — May  vs.  Cochrane^ 
20  R  L.,  p.  410. 

1TS4.  Qu'en  Tabsence  de  conventions,  le  prSteur  d'une  somme 
d'argent  ne  peut  r^clamer  les  int^rets  sur  le  prSt  que  depuis  la  mise 
en  demeure,  conform^ment  it  Tarticle  1784  C.  C. — Ouimet,  J. — Daly 
V8.  Daly,  R.  J.  Q.,  1  C.  S.,  p.  457. 

179%  The  right  to  the  user  of  a  water  power,  conveyed  in  a 
deed  of  sale  of  a  lot  detached  from  the  immoveable  on  which  the  water 
power  exists,  is  not  presumed  to  be  accessory  to  the  sale  of  such  lot, 
and  no  privilege  on  it  will  accrue  to  the  seller  for  the  rent  sj^ipulated 
in  his  favour,  as  the  consideration  for  the  user  in  question.  In 
default  of  such  privilege,  no  hypothec  to  secure  payment  of  the  rent 
being  stipulated  in  the  deed  of  sale,  the  creditor  of  the  same  cannot 
demand,  under  art.  1792,  C.  C,  that  the  sale  under  execution  of  the 
lot  in  question  be  made  subject  to  the  rent. — Andrews,  J. — Bilodeau 
V8.  Richard,  R.  J.  Q.,  6  C.  S.,  p.  23. 

1799.  1.  Qu'une  servante,  qui  quitte  le  service  de  son  mattre  et 
laisse,  en  partant,  sa  valise  k  la  maison  de  ce  dernier,  fait  un  d^pdt 
volontaire. —  Chjimpaqne,  D.  M. —  Chevalier  vs.  Beausoleil,  13  L.  N., 
p.  90. 

2.  Que  le  d6pdt  d'un  billet  promissoire,  pour  un  montant  exc^dant 
cinquante  piastres,  peut  Stre  prouv6  par  t^moins,  lorsque  les  circons- 
tances  sous  lesquelles  il  a  et6  fait  font  naitre  la  pr^somption  du  d^pdt. 
— C.  R. — Sebastien  vs.  Durocher,  21  R.  L.,  p.  240. 

ISOIii.  1.  Que  le  cultivateur,  qui  prend  un  cheval  en  pacage, 
n*est  pas  responsable,  envers  le  proprietaire,  de  la  perte  de  ce  cheval 
qui  aurait  6te  bless6  par  les  autres  chevaux,  s'il  n'y  a  aucune  faute  k 
lui  imputer. —  Q.  B. —  Robin  dit  Lapointe  &  Bri^e,  19  R.  L.,  p.  270  ; 
34  L.  C.  J.,  p.  179  ;  M.  L.  R.,  7  Q.  B.,  p.  361. 

2.  Heldy  (per  Ritchie  C.  J.,  Strong  and  Fournier  JJ.,  a£Srming  the 
judgment  of  the  court  below),  that  where  goods  and  merchandise  are 
sold  by  weight,  the  contract  of  sale  is  not  perfect  and  the  property  of 
the  goods  remains  in  the  vendor  and  they  are  at  his  risk,  until  they 
are  weighed,  or  until  the  buyer  is  in  default  to  have  them  weighed  ; 
and  this  is  so,  even  where  the  buyer  has  made  an  examination  of  the 
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goods  and  rejected  anch  as  were  not  to  his  satisfaction.  Held,  also, 
(per  }litchie  C.  J.,  Foumier  and  Taschereau  JJ.,)  that  where  goods  are 
sold  by  weight  and  the  property  remains  in  the  possession  of  the 
vendor,  the  vendor  becomes  in  law  a  depositary,  and  if  the  goods, 
while  in  hia  possession,  are  damaged,  through  his  fault  and  negligence, 
he  cannot  bring  action  for  their  value.  —  Supreme  Court.  —  Rosa  •& 
Hannan,  19  S.  C.  R.,  p.  227.— Q.  B.— M.  L.  R.,  6  Q.  B.,  p.  222  ;  19  R. 
L.,  p.  309.— Torrance,  J— M.  L  R..  2  S.  C,  p.  395. 

3.  Que  le  voiturier  est  tenu  de.  remettrc  au  voyageur  le  bagage 
qui  lui  a  4t4  confix,  sur  livraison  des  contre-mai-ques  donates  au 
voyageur,  et  qu'il  ne  peut  5tre  Iib6r6  de  cette  obligation  qu'en  prou- 
vant  que  la  livraison  est  devenue  impossible,  sans  son  fait  ou  sa  faute, 
et  qu'il  eAt  tenu  de  prouver  le  caa  fortuit  qu'il  allegue,  Dana  cette 
cause,  le  bagage  en  question  a  ^t^  transports  k  Montreal  le  11  aoi^t  et 
mis  dans  la  chambre  du  bagage  non  reclame,  vers  neuf  heures  de 
I'avant  midi,  et  le  12  ao&t,  lorsque  la  demanderesse  I'a  reclame,  le 
bagage  Stait  disporu  et  aacnne  explication  n'a  ^te  donnee  de  sa 
disparition  ;  et  la  seule  explication  de  la  perte  de  ce  btigage  est  qu'il 
a  4t6  enlev^  dans  la  joumSe  du  11,  soit  par  mSprise  de  I'un  des  em- 
ployes, qu'il  I'aurait  livrS  pour  un  autre,  soit  par  la  meprise  ou  le  vol 
de  quelque  voyageur  on  Stranger. — Q.  B. —  Oa/nadian  Pacijic  Ry.  Co. 
&  PeUant,  R  J.  Q.,  1  B.  R,  p.  311.— Pagndelo,  J.— 35  L  C.  J.,  p.  42 ; 
M.  L.  R,  7  S.  C,  p.  131. 

1804.  Que  dons  le  cas  d'un  d6p6t  volontaire,  le  d^poaitaire  n'eat 
responsable  de  la  perte  de  la  chose  que  si  elle  a  lieu  par  sa  faute  et  sa 
negligence,  et  que  la  preuve  de  faute  et  negligence  incombe  au  de- 
mandeur. — CHAMPAGNE,  D.  M. — Cke^jolier  vs.  Beaiutoleil,  13  L.  N., 
p.  90. 

1S05.  1.  Que  le  dSp8t,  fait  dana  une  banque,  par  un  contracteur, 
ou  pour  lui,  aunomdugouvernement,pourgarantirre)cecution  du  con- 
trat,  est  au  risque  du  gouvernement,  qui  n'est  pas  lib^r^  par  la  seule 
remise  du  re9u  de  dSpdt,  apr^  la  faillite  de  la  banque,  mais  qu'il  doit 
remettre  le  montant  m6me  diposS. — Q  B. — QiXbert  <fc  G'dmour,  17  R, 
L..  p.  124. 

In  this  ease  leave  to  appeal  to  the  Supreme  Court  was  refused — 
16  S.  C.  R,  p,  189. 

2.  Similar  derisiona  — OU/man  A  ffiifterf,  1 7  R.  L ,  p.  1 32 ;  M.  L.  R, 
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3  Q.  B.,  p.  402,  and  Oilman  vs.  OHJbeH,  M.  L.  R.,  4  S.  C,  p.  226,  as 
noted  in  this  Supplement  at  article  1024. 

1812.  Crown  property  is  not  in  commerdo,  and,  therefore,  no 
lien  can  attach  to  it.  No  lien  can  attach  to  property  for  a  debt  due 
by  the  Crown,  which,  being  in  presumption  of  law,  at  all  times 
solvent,  can  never  be  bound  to  give  security.  QvLcere,  has  a  printer  a 
lien  on  manuscrit  given  him  to  be  printed  for  the  cost  of  the  printing  ? 
Andrews,  J. — Ihisaavlt  vs  Fmi^ier,  R  J.  Q.,  4  C.  S.,  p.  304. 

11^13.  Qu'une  compsgnie  de  b&teaux  transatlantiques,  qui,  apr^ 
1  arriv^e  du  vaisseau  au  port,  dans  la  province,  consent  k  garder  les 
effets  du  voyagenr  jusqu'&  ce  qu'ils  aient  ^t^  examines  par  les  officiers 
de  la  douane  et  met  ces  effets  dans  ses  hangars,  en  demeure  respon- 
sable,  comme  voiturier  et  comme  depositaire  necessaire. — Pagnuelo, 
J. — Davidson  vs.  Canada  Shipping  Co.,  19  R  L.,  p.  658 ;  M.  L.  R,  6 
S.  C,  p.  388. 

1814.  1.  Held  :  (but  solely  on  the  ground  that  the  Defendant's 
employees  were  guilty  of  negligence^.  That  where  an  employee  of 
a  sleeping-car  company  accepts  an  article  of  luggage  from  a  passenger, 
before  the  departure  of  the  train  and,  after  placing  it  in  the  drawing- 
i*oom  compartment  engaged  by  such  passenger,  leaves  the  door 
unlocked,  and  the  article  is  not  forthcoming,  the  company  is  guilty 
of  negligence,  and  is  bound  to  indemnify  the  passenger.  The  ques- 
tion whether  a  sleeping-car  company  is  liable  as  a  necessary  deposit- 
ary, inn-keeper,  or  common  caiTier,  was  not  passed  upon  by  the 
majority  of  the  Court  of  Appeal. — Q.  B. — PxMman  Palace  Gar  Co,, 
<t  Sise,  R  J.  Q.,  3  B.  R,  p.  258.— Tait,  J.— R  J.  Q.,  1  C.  S.,  p.  9. 

2.  The  keeper  of  a  boarding  house,  who  neglects  to  provide  a 
lodger  with  a  key  to  lock  the  room  assigned  to  him,  is  responsible  to 
the  lodger  for  the  value  of  his  effects  (in  this  case  less  than  $200) 
stolen  therefrom. — Tafi,  J. — Falconer  va.  Pateraon,  R  J.  Q.,  2  C.  S., 
p.  443. 

3.  Que  rhotelier,  k  qui  des  effets  sont  confix  par  un  voyagenr, 
n*est  pas  responsable  de  la  perte  de  ces  effets  survenue  dans  un 
inoendie. — Pagnuelo,  J. — McElwaine  va.  The  Balmoral  Hotel  Co.,  35 
L  a  J.,  p.  Ill :  M.  L.  R,  7  S.  C,  p.  139. 

4.  A  hotel-keeper  is  responsible  for  the  value  of  jewellery  stdlen 
from  a  gtiest,  whether  the  thingn  w«fe  stolen  from  a  room  in  ttie 
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hotel  itself  or  from  a  cottage  nsed  in  cocDection  therewith,  unless  it 
be  established  that  the  loss  was  caused  by  a  stranger  and  arose  from 
carelessness  on  the  part  of  the  person  clEuming. — Ltncb,  J. — LavtiU^f 
V8.  Walker,  R.  J.  Q.,  6  C.  S.,  p-  27. 

5.  The  Plaintiff,  after  having  travelled  all  ni^ht,  went  to  the 
the  Defendant's  hotel,  at  an  early  hour  in  the  morning,  and  aaked  for 
a  bed-room.  He  was  told  that  he  could  not  have  a  room,  as  the  hotel 
was  full,  but  that  there  was  a  room,  engaged  by  people  who  would 
arrive  daring  the  day,  which  he  might  then  utilize  for  the  purpose  of 
washing  and  dressing.  He  was  shown  up  to  this  room  and  his  lu^];sge 
(consisting  of  portmanteau,  hat-box  and  dressing-bag,)  were  taken  up 
there.  He  washed  and  dressed  in  this  room,  opening  his  dressing- 
bag  for  that  purpose  and  taking  out  of  it  and  placing  on  the  dressing 
table  a  dressing-case.  He  then  went  down  to  the  co3ee  room,  had 
breakfast,  paid  for  it,  and  went  out,  leaving  his  luggage  in  the  room 
he  had  used,  with  the  dressing-bag  open  and  the  dressing-case  on  the 
table.  He  did  not  return  till  late  at  night.  In  the  meantime,  the 
persons  who  bad  engaged  the  room  arrived,  and  the  whole  of 
PlaintilTs  luggage  was  placed,  just  as  it  was,  in  the  corridor,  by  the 
Defendant's  servants.  When  the  Plaintiff  returned  at  night  he  asked 
for  his  room  and  was  told  he  had  none.  Ultimately  it  was  found  that 
a  room  had  been  vacated  since  the  morning,  and  the  Plaintifi's 
'ii^^^  ^^^  brought  from  the  corridor  and  placed  in  it,  the 
PlaintiS*s  name  being  then  entered,  for  the  first  time,  in  the  guest 
book  of  the  hotel.  The  next  morning  the  Plaintiff  discovered  that 
jewellery  had  been  stolen  from  an  unlocked  drawer  in  his  dressing- 
case.  In  an  action  against  the  Defendant  for  the  value  of  the 
jewellery  :  Held,  that  assuming  the  relation  of  inn-keeper  and  guest 
to  have  continued  between  the  Plaintiff  and  the  Defendants  until  the 
arrival  of  the  other  guests,  the  onus  was  upon  the  Defendants  to  show 
that  the  loss  occurred  before  the  removal  of  the  luggage  to  the 
corridor,  and  consequently  through  the  Plaintiffs  negligence  alone, 
which  they  had  failed  to  do  ;  but  that,  as  to  any  loss  exceeding  £30 
the  onus  was  upon  the  Plaintiff,  under  26  &  27  Viet.,  ch.  41,  to  show 
that  it  arose  through  the  wilful  act,  default  or  neglect  of  the  inn- 
keeper or  his  servant,  and  that  as  the  Plaintiff  had  not  shown  that 
the  loss  occured  after  the  removal  of  the  luggage  to  the  corridor,  he 
had  not  fulfilled  that  omts,  and  was  not  entitled  to  recover  more  than 
£30.  Held,  also,  that  the  tnie  inference  to  be  drawn  from  the  facts 
was,  that  the  relation  of  inn-keeper  and  guest  continued  between  the 
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Plaintiff  and  the  Defendants  from  the  time  of  the  Plaintiff's  arrival 
at  the  hotel  till  the  arrival  of  the  gnest  who  had  engaged  the  room 
where  his  luggage  was. — English  Court  of  Appeal. — Medawar  vs. 
Grand  Hotel  Co.,  14  L.  N.,  p.  281. 

An  interesting  article  from  the  Law  Journal,  London,  with 
respect  to  inn-keepers  &  guests,  is  reported  in  the  14  L.  N.,  p.  390. 

1S18.  Where  a  hotel-keeper  retains  in  his  custody  baggage  belong- 
ing to  a  traveller,  during  his  absence  from  the  hotel,  and  gives  a  check 
or  receipt  therefor,  it  is  considered  a  necessary  deposit  and  his  respon- 
sibility as  hotel-keeper  still  subsists  and  the  value  of  baggage  so  de- 
posited may  be  proved  by  the  oath  of  the  traveller.  A  hotel -keeper 
is  not  liable  for  the  value  of  effects  so  retained  in  his  custody,  when 
he  proves  that  they  were  lost,  or  destroyed,  by  inevitable  accident, — 
such  as  a  purely  accidental  fire — in  the  confusion  caused  by  which  the 
effects  were  stolen. — Pagnublo,  J. — McMwaine  &  BalTnoral  Hotel 
Co.,  M.  L.  R,  7  S.  C,  p.  139  ;  35  L  C.  J.,  p.  111. 

lS16a.  1.  The  lien  of  an  hotel  keeper  on  the  baggage  and 
effects  of  his  guest,  for  the  price  of  food  and  accommodation,  extends 
to  goods  belonging  to  third  persons  brought  into  the  hotel  by  the 
guest,  with  their  permission,  expressed  or  implied. — ^Taschereau,  J. — 
Marcuseve.  Hogan,  M.  L.  R.,  6  S.  C,  p.  184 ;  20  R.  L.,  p.  28. 

2.  Qn'un  mattre  de  pension  pent,  apr^s  trois  mois,  faire  vendre 
les  effets  de  son  pensionnaire  pour  ce  qu'il  doit  de  pension.  Qu*il  a 
ce  droit  ind^pendamment  de  tout  autre  recours  judiciaire. — Caron,  J. 
— Moore  vs.  WaZlace,  13  L.  N.  p.  314. 

3.  The  keeper  of  a  boarding-house  has  a  lien,  for  the  amount  due 
for  board,  on  a  piano  brought  into  the  house  by  a  lodger  as  part  of 
his  effects,  and  used  by  him,  during  a  residence  there  of  four  yedrs,  in 
the  exercise  of  his  calling  as  a  teacher  of  music^  and  this  lien  may  be 
enforced,  even  after  the  removal  of  the  piano,  as  against  the  owner 
and  lessor  thereof,  of  whose  ownership  the  keeper  of  the  boarding- 
house  had  not  received  any  notice. — Tait,  J. — Foisy  vs.  Calvin,  R.  J. 
Q.,  5  C.  S.,  p.  333. 

4.  Le  droit  de  retention  de  Thdtelier,  sur  les  bagages  et  la  pro- 
pri^t^  de  ses  hdtes,  ne  lui  permet  pas  d'enlever  violemment  les  objets 
que  portent  ces  demiers  au  cours  du  voyage.  — Caron,  J.  —  L6gar6 
vs.  Lachance,  R.  J.  Q.,  6  C.  S.,  p.  118. 

32 
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1S3S.  1.  Qu'il  n'est  pas  n^ceasaire  qu'un  jugement  Dominant  uii 
s^aestre  soit  signifi^  &  aucune  des  parties  dans  la  caose.  Qu'an  juge- 
ment  uommant  un  s^qnestre,  apr^  que  le  jugement  final  a  6t4  rendu 
dans  la  cause,  n'est  pas  on  jngement  intFerlocutoire  poQvant  6tre  revise 
par  nn  seul  juge  de  la  Cour  Superieare. — Papinkad,  J, — Howard  va- 
YuU  M.  L  R..  6  S.  C.  p.  22. 

2  Que  le  s^questre  d'une  preprints  est  une  mesure  extreme  qui 
ne  doit  Stre  prcmonc^  que  daos  des  cas  tr^  graves,  tel  que  celui  oii 
I  exercice  de  la  propri4t^  aarait  pr^sent^  dee  dangers  tels  que  le  dom- 
mage  deviendrait  irreparable. — Mathieu,  J. — McGregor  vs.  Canada 
Investment  Co.,  18  R.  L..  p.  633. 

The  judgment  in  the  above  case  was  reversed  upon  questions  of 
fact  The  decision  is  reported  in  full  in  this  Supplement,  at  article 
2207  decision  number  l.—Q.  B.— R  J.  Q.,  1  B.  R.,  p.  197.— Sui>BEME 
Court— 21  S.  C.  R.  p.  600. 

3  II  y  a  appel  et  revision  .d'un  jugement  ordonnant  et  nommant 
un  s^uestre. — C.  R. — 8v/n  Life  Assce.  Co.  of  Canada  V8.  Mandeville. 
R  J  Q  ,  4  C.  S.,  p.  136. 

4  La  demaaderesse  poursuivait  les  d^fendeurs  en  recouvrement 
du  montant  d'une  obligation  hypoth^aire.  Les  d^fendeurs  mettaient 
en  question  la  validity  de  I'obligation,  plaidant  que  Temprunt  o'avait 
pas  4t4  autoris4  et  que  la  propropriet^  hypoth^qu^e  4tait  insaisissable. 
.Jug6,  (m&Tmaat  le  jugement  de  la  Cour  Sup6rieure,  Davidson,  J.,  qui 
ordonnait  la  sequestre  des  biens,  et  celui  de  la  mSme  cour,  Loranger, 
J.,  qui  nomuiait  le  sequestre):  Que  la  contestation  soulev^e  par  les 
-detendeurs  quant  4  la  legality  de  I'obligation  invoqu^e,  o'avait  pas 
tpour  effet  de  mettre  en  question  entre  les  parties  la  propri^ti^  ou  la 
jpossessicn  des  immeubles  hypoth^u4s  et  que  partant,  en  I'ab^ence  de 
Iprenve  de  d^toriation,  il  n'y  avait  pas  lieu  au  sequestre. — C,  B. — Sun 

Life  Aesce.  Co.  of  Canada  vs.  MandeviUe,  R.  J,  Q.,  4  C.  S.,  p.  201. 

6.  Le  demandeur,  cr^ancier  hypoth^caire,  poursuivait  un  indi- 
vidu,  qui  avait  4t4  d^l^gu^  par  son  d^bitear  pour  lui  payer  le  montant 
.  de  sa  cr^nce.  Le  defendeur  contestait  I'action,  pour  le  motif  que  le 
■  demandeur  n'avait  pas  accept^  la  delegation  de  paiement. — Jugd : 
i(inSrmaot  deux  jugements  de  la  Cour  Superieure,  ordonnant  le 
sequestre  des  biens  et  nommant  le  sSquestre) — Qu'il  n'y  avait  pas, 
.dans  I'esp^.  litige  aur  la  propriete  oa  la  possesion  d'nn  immeuble  et 
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partant,  qu'il  n'y  avait  pas,  en  Tabsence  de  preuve  de  detonation,  lien 
au  s^questre. — C.  R — Bedell  vs.  Smarts  R.  J.  Q.,  6  C.  S.,  p.  332. 

ISSS.  1.  Que  le  gardien  volontaire  d'effets  saisis  a  le  droit  de  re- 
vendiquer  ces  effets,  mdme  contre  celui  qui  les  reclame  comme  pro- 
pri^taire,  tant  que  mun  lev6e  de  la  saisie  n'en  a  pas  6t6  donn^e. — 
Mathieu,  J. — Dumouchd  vs.  La/riviirey  21  R.  L.,  p.  79. 

2.  A  sequestrator  appointed  to  the  effects  of  a  co-partnership,  pend- 
ing the  determination  of  a  suit  between  the  members  thereof,  has  no 
authority  to  pay  over  the  moneys  in  his  hands  to  one  of  the  parties 
without  an  order  of  the  court,  and  he  is  bound  to  render  an  account 
and  deliver  over  the  effects  in  his  possession  as  sequestrator,  before  he 
is  entitled  to  his  discharge. — Doherty,  J. — PhUUps  vs.  Kv/rr,  R  J. 
Q.,  7  C.  S.,  p.  358. 

1980.  Que  la  construction  d'un  aqueduc,  par  diffSrents  propria- 
taires,  pour  Tusage  commun  de  leurs  propri^t^s  respectives,  ne  consti- 
tue  pas  une  society  ordinaire  entre  eux,  qui  puisse  Stre  dissoute  par  la 
volonte  de  Tun  d'eux  et  que,  si  I'un  de  ces  propri^taires  abandonne  sa 
propriety,  il  ne  pourra  demander  le  partage  ou  la  licitation  de  cet 
aqueduc. — Q.  B. — Michon  &  Bousquei,  19  R.  L.,  p.  504  ;  M.  L.  R.,  6 
Q.  B.,  p.  337. 

1831.  1.  The  Defendant,  on  being  sued  in  an  action  pro  socio 
to  account,  denied  by  his  pleas  the  existence  of  any  partnership,  but 
admitted  that  the  Plaintiff  was  entitled  to  participate,  to  the  extent 
of  one  half,  in  profits  which  might  arise  from  a  contract  between  the 
Government  and  the  Defendant  and  moreover  admitted  the  existence 
of  profits.  The  Superior  Court.  (Taschereau,  J.)  held  that  parti- 
cipation in  profits  is  equivalent  to  a  partnership  and  ordered  an 
account  to  be  rendered  in  proper  form.  Johnson,  C.  J.,  in  delivering 
the  judgment  of  the  Court  of  Review,  confirming  this  decision,  made 
the  following  remarks  :  "  I  would  not  even  touch  the  motif  of  the 
"  judgment,  which  says  that  this  arrangement  constitued  a  partnership 
under  the  law.  I  understand  that  to  mean  a  partnership  qiuoad 
hoc  and,  in  these  terms  and  restricted  to  that,  I  see  nothing  to 
"  object  to."— C.  K— Pratt  vs.  Berger,  33  L  C.  J.,  p.  126. 

2.  See  also  case  of  Singleton  &  Knight,  noted  in  this  Supplement 
At  article  1853,  decision  number  1. 

8.  Qu'une  convention,  peu:  laquelle  une  personne  avance  k  une 


»»■■ 


t. 


Pi*-.  4 


\ 


!..'*?■ 


'5 


500  Consolidated  Supplement  No.  1, — Art.  18S1. 


P^  autre  une  somme  d'argent,  pour  etre  employee  dans  le  commerce,  k  ta 

condition  de  recevoir  six  par  cent  pour  le  montant  avanc6  et,  h,  la  fin 
du  temps  fix6  pour  la  terminaison  des  affaires,  de  recevoir  la  somme 
avancee  plus  cinquante  pour  cent  des  profits,  constitue  une  soci6t6, 
la  rendant  responsable  des  dettes  de  la  soci^te. — Q.  B. — Davie  & 
Sylveatre,  18  R.  L.,  p.  148  ;  M.  L.  R ,  5  Q.  B..  p.  143 ;  33  L.  C.  J.,  p.  321. 


4.  Qu'une  convention,  par  laquelle  deux  personnes  stipulent  qu'ils 
exploiteront  un  commerce  d6termin6,  pour  leur  b^n^fice  ct  avantage 
respectif,  Tune  d'elles  devant  en  6tre  administrateur  et  Tautre  four- 
nissant  une  somme  d'argent  qui  doit  lui  6tre  rembours^,  k  trois  mois 
d'iavis,  cbacune  d'elles  devant  partager  les  profits  ^galement,  constitue 
une  soci6t6. — Mathieu,  J. — Hudon  ve.  VaUee,  18  R  L.,  p,  561. 

5.  Que  la  convention  suivante  constitue  une  soci^t6  et  non  un 
simple  prdt :  M.  pr^tre  k  N.  une  somme  de  $2,000,  pour  Stre  employee 
dans  son  commerce.  N.  donne  k  M.  un  billet  promissoire,  payable  dans 
un  an  et  engage  M.  comme  gerant  de  son  commerce  k  an  salaire  de 
SlOO  par  mois.  Comme  consideration  des  services  de  M.  et  de  ce  prgt 
de  $2,000,  N.  promet  lui  payer  la  moiti^  des  profits  du  dit  commerce 
faits  durant  Tann^e  et  s'engage  k  ne  retirer  du  commerce  que  la 
somme  de  $100  par  mois.  N.  promet  de  prendre  M.,  au  bout  de 
Tannee,  en  soci^t^  s'il  le  desire,  pourvu  qu'il  foumisse  $2,000  de  capital. 
„Q.  B.—McFarlane  &  Fatt,  20  R  L.,  p.  388  ;  M.  L.  R,  6  Q.  B.,  p.  261. 

6.  Une  convention,  par  laquelle  une  des  parties  prfite  k  Tautre 
une  somme  d'argent,  pour  Texploitation  d'une  entreprise  commerciale, 
avec  stipulation  de  participer  dans  les  profits,  ne  constitue  pas  n^es- 
sairement  un  acte  de  soci6t6  entre  les  parties  contractantes.  Quoique, 
d'aprfes  les  termes  de  Tarticle  1831  C.  C.  et  la  jurisprudence,  une  telle 
convention  entralne  avec  elle  1b,  responsabilit6  de  toutes  les  parties 
contractantes  comme  associ^s  envers  les  tiers,  n^anmoins,  si  les  droits 
des  tiers  ne  sont  pas  en  jeu,  Vintention  des  parties  doit  determiner  si 
elle  ont  fait  un  contrat  de  pret  ou  de  soci6t6.  Un  acte  r^dig^  dans 
les  termes  du  contrat  mentionn6  dans  cette  cause,  constitue  un  prfit  et 
non  un  acte  de  soci6te,  et  le  prSteur  a  droit  d'exiger  le  remboursement 
de  son  argent  dans  une  action  r^solutoire  tendant  k  faire  annuler  la 
convention. — Taschereau,  J. — Rivfret  vs.  May,  M.  L.  R,  6  S.  C.^ 
p.  437. 

7.  That  participation  in  the  profits  of  a  business  does  not  make  the 
person  participiating  liable  as  a  partner  towards  third  parties,  unless 
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the  intention  wfiis  to  form  a  contract  of  partnership,  or  unless  he  has 
been  held  oat  to  the  pablic  as  a  partner.  M.  entered  into  an  agreement 
with  N.,  who  was  then  doing  business  alone,  under  the  style  of  B.  L 
Nowell  &  Co.,  by  which  M.  advanced  N.  the  sum  of  $2,000,  for  which 
he  was  to  receive  8  per  cent  interest  and  one  half  the  net  profits  of 
the  business.  M.  also  entered  N's  employment  as  manager,  at  a 
salary  of  $l,2(JO  a  year.  The  agreement  was  for  a  year,  at  the  end  of 
which  time  N.  agreed  to  take  M.  into  the  business  as  a  partner,  if  M. 
so  desired  After  about  15  months  N.  made  an  assignment,  and  M. 
was  sued  for  a  debt  of  B.  L.  Nowell  &  Co.,  on  the  ground  that,  by 
virtue  of  the  above  agreement,  he  was  a  partner.  Held,  that  M. 
having  acted  merely  as  manager,  and  never  having  been  held  out  to 
the  public  as  a  partner,  was  not  liable  as  such  to  third  parties  credit- 
ors.—Q.  B  —Reid  &  McFarlane,  R.  J.  Q.,  2  B.  R,  p.  130. 

8.  La  participation  dans  les  profits  d'une  soci^t^  par  un  tiers,  ne 
rend  pas  ce  tiers  associ6,  k  moins  qu'on  ne  prouve  que  telle  a  6t^ 
rintention  des  parties. — Pagnuelo,  J. — Lecompte  vs.  Duclos,  R.  J.  Q., 
4  C.  S.,  p.  336. 

1SS4.  As  to  the  declaration  to  be  made  by  persons  entering 
into  partnership  for  certain  purposes. — See  VoL  II,  p.  624 

1.  Que  les  personnes  r^unies  en  soci^te  pour  faire  le  commerce 
dans  la  Province  de  Quebec,  et  absentes  de  cette  Province,  ne  sont 
p6ts  tenues  en  loi  de  signer  la  declaration  par  6crit  qui,  par  le  chapitre 
65  S.  R.  B.  C,  doit  Stre  transmise  ou  protonotaire  et  au  r^gistrateur, 
et  qu'elles  ne  sont  pas  pasaibles  de  Tamende  impos^e  k  chaque  mem- 
bre  d'une  soci^t^  qui  ne  se  conforme  pa.s  aux  dispositions  de  ce  statat 
k  regard  de  cette  declaration.  Qu'il  n'y  a  pas  lieu  k  la  p^nalite  de- 
cr^t^e  par  ce  sta^ut,  lorsqu'apr^s  les  soixante  jours  et  avant  Tinstitu- 
tion  d'une  action  en  recouvrement  de  cette  p^nalite,  les  membres 
d'une  society  se  sont  conform6s  au  statut  et  ont  produit  au  protono- 
taire et  au  r^gistrateur  la  declaration  qu'il  exige — C.  R. — JeUy  vs. 
Dunscombe  16  R  L.,  p,  644  ;  M.  L.  R,  4  S.  C,  p.  404 ;  35  L.  C.  J., 
pL 

2.  La  Cour  Superieure,  si^geant  dans  le  district  ou  une  society 
commerciale  a  un  etablissement  d'affaires  ou  succursale,  est  competente 
^  juger  une  action  intent^e  contre  cette  society  en  recouvrement  de 
Tamende  impos^e  par  le  chapitre  65  S.  R  B.  C.  Toute  society  com- 
merciale est  tenue  de  remettre  au  protonotaire  du  district  et  au  r^gia* 
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trateur  du  comt^  oil  elle  a  nne  succursale,  la  declaration  mentionn^ 
k  Teurticle  1834  C.  C,  k  peine  de  Tamende  impos6e  pour  d6faat  en 
pareil  caa — Larue,  J. — Larue  vs.  Patterson,  15  Q.  L.  R.,  p.  22. 

3.  Qae  I'affidavit  requis  par  le  statut  du  Canada  de  1864  (27-28 
Viet  ch.  43  j  dans  une  poursuiie  qui  tarn,  doit  mentionmer  la  cause  de 
Taction,  et  rirr^gularitS  de  cet  affidavit  pent  Stre  invoqu^e  par  nn 
plaidoyer  au  m^rite,  Tobligation  de  la  produire  6tant  de  Tordre 
public. — Mathieu,  J. — NicoUe  va.  Cie  du  Herald,  18  R  L.,  p.  14. 

4.  Que  dans  une  action  qui  tarn,  Tall^fs^tion  que  le  d^fendear  a 
fut  commerce  depuis  le  mois  de  juillet  au  30  septembre  1887  est  suffi- 
sante  quant  k  la  description  du  commerce  fait  et  k  la  date  oik  ce  com- 
merce a  6te  fait ;  il  n'est  pas  n^cessaire  d'indiquer  des  faits  particu- 
liers.  Que  I'article  981  du  C.  P.  C.  s'applique  aussi  bien  aux  femmes 
contractuellement  s6par6es  de  biens,  q\x*k  celles  qui  le  sont  judiciaire- 
ment  et  qu'il  n'a  pas  6te  abrog^  par  Facte  48  Vict.,  ch.  29.  Que  la  d^Ia- 
ration  exig^e  par  cet  article  doit  Stre  faite  sans  d61ai.  Qu'une  action 
qui  tarn,  intent^e  sous  le  Statut  Refondu  exigeant  Tenr^strement  de 
toute  society  commerciale  est  distincte  d'une  action  qui  tarn  sous  Tar- 
ticle  981  C.  P.  C.  et  que  les  deux  actions  peuvent  Stre  intent^es  contre 
la  mSme  personne,  si  elle  ne  s'est  pas  conform6o  k  la  loi,  ni  dans  Tun 
ni  dans  Tautre  cas. — Taschereau,  J. — Devin  vs.  Vaudrey,  M.  L.  R, 
5  S.  C,  p.  112.— C.  R— M.  L.  R,  6  S.  C,  p.  498. 

5.  Que  lorsque,  dans  une  action  qui  tarn  pour  le  recouvrementde 
la  p^iialite  de  $200  pour  d^faut  d'enr^gistrement  d'une  raison  sociale, 
Taffidavit  requis  par  la  loi  se  trouve  au  bas  du^^,  il  n'est  pas  n^ces- 
saire  que  le  defendeur  soit  d^crit  dans  Taffidavit  par  ses  noms  et  pr6- 
pr^noms.  II  suffit  de  r^f^rer  au  "defendeur  sus-noqim^."  Que  Tac- 
tion est  suffisamment  identifi^e  quand  Taffidavit  se  trouve  au  bas 
du  fiat  et  qu'on  y  declare  que  le  defendeur  est  poursuivi  pour 
n'avoir  pas  enr6gistr6  sa  raison  sociale.  Dans  Tesp^e,  le  demandeur 
all^gue  que  le  defendeur  a  encouru  la  p6nalit6  de  $200,  pour  n'avoir 
pas  fait  les  declarations  exig^es  par  le  statut  48  Vict.,  ch.  29,  concer- 
nant  Tenr^gistrement  des  raisons  sociales.  Jugd:  que  ce  statut  ayant 
6i6  abrog6,  avant  les  dates  mentionn^es  k  la  declaration,  par  la  mise  en 
vigueur  des  Statuts  Refondus  de  la  Province  de  Quebec,  le  defendeur 
n'a  encouru  aucune  p^nalite  et  Taxation  du  demandeur  doit  £tre  d^- 
bout^e. — Pagnuelo,  J. — Barnes  vs.  Cousineau,  M.  L.  R,  5  S.  C,  p. 
327. 
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lS34a.  Que  renregi«(trement  de  la  declaration  que  doit  faire 
ane  personne  faisant  le  commerce  seul,  mais  prenant  une  raison 
sociale,  fait  avant  la  passation  du  statut  48  Vict.,  ch.  29,  exigeant 
Tenregistrement  de  telle  declaration,  n'est  passuffisant  pour  soustraire 
ce  commer9ant  k  la  p6nalit6  d^r^t^e  par  ce  statut  (R.  S.  Q.,  arts.  5636 
and  5639).— Q.  B.—Roy  &  Qirard,  19  R^  L.,  p.  428. 

183S.  1.  By  a  declaration  registered  by  McLachlan  Bros.  & 
Co.  in  accordance  with  article  1835  C.  C,  it  was  declared  that  J. 
McLachlan,  had  ceased  to  be  a  member  of  that  firm.  J.  McLachlan^ 
having  been  drowned  some  times  afterwards,  the  firm,  by  the  present 
action,  claimed  the  amount  of  an  accident  policy  by  which  the  lives  of 
the  members  of  the  firm  ("including  at  that  time  J.  McLachlan)  were 
severally  insured  for  $10,000  payable  to  the  surviving  representatives 
of  the  firm.  Hdd  :  Under  article  1835.,  evidence  was  properly  exclu- 
ded at  the  trial  to  show  that,  notwithstanding  the  registered  declara- 
tion stating  that  he  had  ceased  to  be  a  partner,  J.  McLachlan  conti- 
nued to  be  a  member  of  the  firm  up  to  the  time  of  his  death.  (Mathieu 
J.  diss.), — C.  R. — McLachlan  vs.  Accident  Insce  Co.,  R.  J.  Q.,  3  C.  S., 
p.  230. 

2.  A  person  ceases  to  be  a  partner  in  a  firm,  when  a  dissolution 
of  the  firm  is  duly  registered  according  to  law,  and  a  new  firm  formed 
in  which  he  is  not  included.  The  fact  that  the  retiring  partner  has 
left  his  capital  in  the  new  firm,  and  agreed  that  it  shall  rank  after 
the  creditors,  does  not  constitute  him  a  partner.  The  parties  who  are 
entitled  to  contest  a  transaction  which  confers  on  the  wife,  during 
marriage,  benefits  contrary  to  law,  are  the  husbands,  his  heirs  or  uni-. 
versad  legatees,  emd  his  creditors,  when  the  transaction  was  in  fraud 
of  their  rights.  A  party  who  is  not  a  creditor  of  the  husband,  nor  of 
his  estate,  is  consequently  without  interest  to  contest  the  transaction 
by  which  money  was  illegally  placed  in  the  wife's  name. — Q.  B. — 
McLaren  &  Merchant's  Bavk,  R  J.  Q.,  2  B.  R.,  p.  431. 

This  judgment  was  reversed  by  the  Supreme  Court,  which  held 
that  the  dissolution  of  the  partnership  was  simulated. — Supreme 
Court.— 23  S.  C.  R,  p.  143. 

1880,  Where  a  person  in  not  a  registered  member  of  a  firm, 
but  nevertheless  must  be  deemed  to  be  a  partner,  by  reason  of  a 
private  agreement  involving  participation  by  him  in  the  profits  and 
contribution  to  the  losses  of  the  firm,  such  person  may  be  sued  for  a 
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debt  of  the  firmjointly  and  severally  with  the  registered  partoera — 
Tasoherbau,  3.— Garter  va.  Orcmt,  R.  J.  Q.,  2  0.  S.,  p.  499- 

18S9.  McLean,  Stewart  &  Smith  avaient  contract^  entre  eux 
line  80ci6t^  commerciale  sous  le  nom  de  John  McLean  &  Co.,  en  con- 
tinuation d'nne  autre  soci4t4,  aux  conditions  suivontes  : — Chaciin  des 
associ^  dev&it  apporter  4  lanouvelle  society,  pour  former  son  capital, 
lea  somnies  qui  se  troavaient  k  leur  cr^it  dans  les  livres  de  Tancieune 
soci^te.  Oes  sommes  4taient  Sl,4S0.91  pour  MocLean,  $25,292.47 
pour  Stewart,  S30,3S0.d6  pour  Smith,  formont  ainsi  un  capital  social 
de  $60,124.34.  Les  associes  devaient  participer  dans  les  profits  et  les 
pertes,  MacLean  pour  une  moiti4,  et  Stewart  et  Smith  pour  un  quart 
chacun.  Quelques  ann4es  apr^s  ces  conventions,  la  soci^t^  John 
MacLean  &  Co.,  fit  cession  de  ses  biens,  et  il  fut  prouv6  que  le  capital 
social  avait  4t4  completement  perdu  dans  les  operations  de  la  80ci6t4. 
Durant  ces  operations,  MacLean  avait  retir^  de  la  society  la  part  da 
capital  qu'tl  y  avait  contribute  lui-m€me,  plus  une  Bomme  de  329,079. 
31  char^4e,  k  la  connaissance  de  MacLean,  au  compte  du  capital  dans 
lea  livres  de  la  society.  Apr^  la  cession  de  biens,  MacLean  racheta 
des  cr^anciers  tout  I'actif  de  la  soci4t4  k  raison  de  cinquante  centins 
dans  la  piastre,  ce  qui  4tait  la  valeur  r^elle  de  cet  actif,  et  d^charge 
fut  donn^e  par  facte  da  retrocession  aux  trois  associes,— /iw;^ ;  Que, 
dans  les  circonstances,  le  capital  social  ayant  it6  completement  pordn, 
chacun  des  associes  devait  supporter  oette  perte,  dans  les  proportions 
indiqu^es  dans  I'acte  de  aociete,  et  que  MacLean,  n'ayant  contribue  k  ce 
capital  qu'une  portion  de  sa  port  de  contribution  dans  cette  perte,  et 
Stewart  et  Smith,  respective ment,  plus  que  le  montant  qu'ils  devaient 
supporter  dans  la  perte  de  ce  capital,  MacLean  devait  rembourser  k 
ses  coaasoci^s  le  montant  que  ces  deroiers  avaient  'contribu4  au 
capital  social  en  sus  de  la  proportion  qu'ils  devaient  supporter  en  la 
perte  de  ce  capital.  Que  MacLean  n'ayant  p&yi  aux  creanciera  que 
la  valeur  r^elle  de  I'actif  de  la  society, il  ne  pouvait  opposer  en  compen- 
sation, contre  ses  co-asaoci4s,  aucune  partie  de  la  somme  par  lui  payee 
en  consideration  de  cette  retrocession,  et  cela  malgre  la  decharge 
accordee  k  ses  co-associes.  Que  la  reclamation  en  question  constituait 
plutdt  une  creance  des  asaocies  qu'une  dette  active  de  la  societe,  et,  en 
consequence,  MacLean,  d^biteur  de  cette  reclamation,  et  creancier,  par 
suite  de  retrocession,  de  toutes  les  dettes  actives  de  la  society,  n'avait 
pas  eteint  cette  reclamation,  par  la  confusion  en  sa  personne  des 
qualites  de  d^biteur  de  cette  reclamation  et  de  creonciers  de  dettea 
actives  de  la  societe.     Qu'en  principe,  la  cession  de  biens  faite  par  une 
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0oci6t6  commerciale  comprend  les  biens  et  actions  des  asaoci^s  indivi- 
duellement  et  inSme  les  recours  qu'ils  peuvent  exercer  entre  eux.  mais 
lorsque,  apr^  la  cession  de  biens,  comme  dans  Tespk^,  il  y  a  ea 
composition  par  la  society  et  dicharge  au  nom  des  cr^anciers,  cette 
d^harge  a  Teffet  de  rendre  aux  associes  Texercise  de  leurs  droits 
personnels,  et  partant,  les  recours  qalls  peavent  exercer  contre  leurs 
co-associ6a — Q.  B. — MacLtan  &  Stewart ,  R.  J.  Q.,  3  B.  R.,  p.  434  — 
jBTTfi,  J.— R  J.  Q.,  4  C.  S.,  p.  36. 

1848.  Que  la  convention,  par  laquelle  le  g^rant  d'une  soci6t6  en 
nom  coUectif  vend  certains  effets  de  commerce,  appartenant  k  la 
aoci^td  et  convient  que  le  prix  de  ces  marchandises  soit  appliqu^  en 
paiement  de  toute  dette  personnelle  des  n^embres  de  la  soci6t6  k 
Tacqu^reuf*,  est  legale  et  lie  la  soci^t^  et  permet  k  Tacquereur  de 
retenir  le  prix  de  ces  marchandises  en  paiement  d'une  cr^nce 
personnelle  qu'il  a  contre  le  g^rant,  membre  de  la  soci^t^. — Q.  B. — 
Fortier  &  Dupuis,  18  R  L.,  p.  244. 

1SS8.  Decision  number  3,  noted  at  this  article,  was  confirmed 
by  the  Privy  C!ouncil,  where  it  was  held  as  follows. 

1.  C.  one  of  three  co-partners,  without  the  knowledge  of  his 
partners,  lent  a  sum  of  money  to  K.,  upon  condition  that  K.  was  to 
pay  six  per  cent  interest  and  that  C.'s  firm  should  receive  one  half  of 
the  profits  of  E.'s  business.  K.  paid  the  interest  agreed  upon,  but  no 
profits.  Held,  that  C.'s  co-partners  were  not  bound  by  the  contract, 
as  one  partner  in  a  business  has  no  authority  to  enter  into  a  partner- 
ship with  other  persons  in  euiother  business  and  C's  partners  had  not 
derived  any  benefit  from  his  act — Privy  Council. —  Singleton  & 
KnigJU,  11  L  N.,  p.  401 ;  14  Q.  L.  R,  p.  267  ;  13  App.  Caa,  p.  788. 

2.  Le  17  D^cembre  1888,  le  demandeur  et  M.  M.  J.  L.  Cassidy, 
(depuis  d^£d6^  et  Dumont  Laviolette,  se  mirent  en  soci^t^  pour 
aoqu^rir  la  part  de  feu  Claude  M^langon,  dans  la  soci6t6  de  John  L. 
Cassidy  &  Cie.,  et  convinrent  de  former  une  nouvelle  soci^t6,  k  Texpi- 
ration  de  celle  qui  existait  dijk,  et  qui  se  composait  de  M.  M.  Cassidy, 
Laviolette,  Aumond  Qari6py  et  des  repr^sentants  do  feu  M.  M^lan9on. 
La  soci^t6  alors  existante  avait  6t^  form^  pour  cinq  ans,  k  compter 
du  5  Janvier  1886.  Aux  termes  du  pacte  social,  il  fut  interdit  k 
aucun  associ6  d'int^resser  un  stranger  k  sa  part  dans  la  soci6t6  et  il 
(ut,  de  plus,  convenu  que  la  mort  d'un  associ^  ne  mettrait  pas  fin  k  la 
soci^t^,  mais  que  les  repr^entants  de  cet  associ6,  resteraient  associ4i 
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commaiiditairea.  Le  26  d^cembre  188S,  le  demandear  et  Hessiears 
Cassidy  &  Laviolette  Be  firent  doaacr,  de  la  part  des  hSritiers 
M61an^Q,  une  promease  de  veate  des  droits  de  ceox-ci  dans  la  soci^t^ 
John  L  Cassidy  &  Cie.  Le  ^Janvier  1891,  le  demandear  fit  signifier 
cette  promesse  de  vente  aoz  meinbres  de  la  dite  soci^t^,  demandant  le 
partage  d'icelle,  mais  ceax-ci  form^rent  une  nouvelle  soci^t^  &  I'exclu- 
sion  dn  demandenr.  Jugi: — Que  les  conventions  du  17  et  du  26- 
d^embre  ^taient  legates,  malf^4  la  clause  du  contrat  de  soci£t4  <fai 
dMendait  aux  as30ci4a  d'int^resser  un  tiers  &  lenr  part,  et  que, 
Qonobstant  cette  clause,  il  6tait  loisible  &  quiconque,  tiers  on  associ4s,  ' 
d'acquirir  les  droits  que  poss^deraient  I'un  des  associ^  i  I'expiration 
de  la  SDci^t^  Que  le  retrait  social,  soit  le  droit,  pour  les  associ^, 
d'acqn^rir,  k  I'exclusion  des  tiers,  la  part  de  leur  co-associ^  lors  de 
dissolution  de  la  soci^t4,  n'existe  pas  dans  notre  droit  en  I'absence 
d'une  convention  expresse  accordant  ce  droit  de  pr^f^rence  aux 
associ^ — De  Loriuier,  J. — De  Marttgny  vs.  Laviotette,  R  J.  Q.,  3  C. 
&.  p.  115. 

1SS9.  Erratum,.  The  word  "  payer,"  in  line  number  2  of  deci- 
sion number  2,  noted  at  this  article,  should  be  "  payee" 

ISttS,  1.  Que  le  nom,  on  la  raison  sociale,  d'un  commer^ant  est 
sa  propri^t^  exclusive  et  que  celui  qui  preud  ce  nom  pourra  en  Stre 
empSch^  par  injonction. — Mathieu,  J. — Dun  vs.  CroyadiU,  18  R.  L., 
p.  243. 

2.  That  a  partnerahip,  formed  between  contractors,  for  the  par- 
pose  of  carrying  on  the  business  of  building  railways,  is  a  commercial 
partnership.  That  a  claim  by  one  member  of  a  commercial  partnership 
against  another,  after  the  dissolution  of  the  firm,  for  a  balance  of 
account,  or  to  obtain  an  account  of  the  result  of  a  commercial  con- 
tract executed  by  the  firm,  is  a  claim  of  a  commercial  nature  within 
the  meaning  of  Art.  2260,  par.  4,  C.  C,  and  is  subject  to  the  prescrip- 
tion of  five  years. — C.  R. — McRae  va.  Macfarlatik,  M,  L.  R.,  7  S.  C, 
p-  288. 

ISOB.  1.  Decieion  number  4,  noted  at  this  articl*?,  (Singleton  i 
Knight)  was  confirmed  by  the  Pi'ivy  Council,  the  holding  of  which  is 
noted  in  this  Supplement  at  article  1853,  decision  number  1. 

2.  Que  I'associ^,  dans  une  soci^t4  commerciale  en  nom  collectif, 
qui  est  en  mSme  temps  le  g^rant  des  afiaires  de  la  soci^t4,  et  passe 
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dans  le  public  pour  Stre  autoris6  k  signer  des  billets  et  des  traites, 
pour  les  fins  du  commerce,  oblige  cette  soci6t6,  en  signant  des  lettres 
de  change,  mSme  en  dehors  des  affaires  de  la  soci^t^,  en  f aveur  de  tiers 
de  bonne  foi. — Q.  ^.— Lewis  &  Walters,  16  R.  L.,  p.  640 ;  M.  L.  R,  4  Q, 
B.,  p.  266. 

3,  Que  les  conventions,  faites  entre  les  associ^»  restreignant  le 
mandat  que  la  loi  presume  entre  eux,  n'ont  pas  d'efiet  vis-^-vis  des 
tiers. — Mathieu,  J. — Oshome  vs.  Lewis,  17  R*  L.,  p.  234. 

4  Les  d^fendeurs,  Am^d^e  Gagnon  et  Wenceslas  Langlois,  com- 
mercaient  en  soci6t6  sous  la  raison  sociale  de  *'  A.  Qagnon  &  W.  Lan- 
glois  "  et,  par  Vacte  de  soci^t^,  chacun  d'eux  avait  la  signature  sociale 
pour  les  affaires  de  la  soci^t^.  L'associ6  Wenceslas  Langlois,  qui  ache* 
tait  des  marchandises  pour  la  soci^t^  au  nom  de  la  soci^t^,  dans  le 
cours  ordinaire  des  affaires  de  la  soci6t6,  en  signant,  pour  le  prix  de 
ces  marchandises,  un  billet  promissoire,  k  Tordre  du  vendeur,  comme 
suit :  "  Qagnon  &  langlois  ",  voulant  par  cette  signature  designer  la 
soci^t^  entre  lui  et  Gagnon,  a,  sous  les  circonstances  au  dossier,  oblig6 
la  soci6t6  *"  A.  Gagnon  &  W.  Langlois  "  au  paiement  de  ce  billet,  vu 
qu'il  ^tait  Evident  que  c'^tait  cette  soci^t^  qui  6tait  d^sign^e  par  cette 
signature.  La  vente  de  whisky  entr6  en  f raude  des  droits  de  douane 
par  oelui  qui  connait  la  f  raude  est  prohib^e,  et  ne  pent  Stre  un  con- 
trat  de  vente  valide  donnant  droit  au  vendeur  d'en  recouvrer  le  prix. 
Si  la  consideration  d'un  billet  promissoire  est  le  prix  de  vente  de  tel 
whisky,  ainsi  entr6  en  f raude  des  droits  de  douane,  alors  cette  consi- 
deration est  ill^gale,  et  il  n'y  a  pas  d'action  pour  le  preneur  (le  vendeur) 
pour  le  recouvrement  de  ce  billet.  Mais  si  ce  billet  k  6t6  transports 
par  le  preneur  (le  vendeur)  avant  echSance,  la  personne  k  qui  il  a  6t& 
transports  pent  recouvrer  le  montant  du  billet  si  elle  Stait  de  bonne  foi, 
et  si  elle  a  re9u  le  billet  pour  valeur.  — CiMON,  J. — Banque  Jacques- 
CaHier  vs.  Qagnon,  R  J.  Q.,  5  C.  &,  p.  499.— C.  R— R.  J.  Q.,  6  C.  S.» 
p.  88. 

1967.  1.  A  partnership  will  not  be  held  liable,  under  the 
provisions  of  C.  C.  1867,  for  the  amount  of  a  loan  made  to  one  of  the 
partners,  although  the  money  was  applied  by  such  partner  to  the  use 
of  the  partnership,  if  it  appear  that  the  lender,  though  he  was  aware 
of  the  existence  of  the  partnership,  gave  credit  to  the  borrower 
personally,  accepted  his  promissory  notes  for  the  debt  and  looked  to 
him  as  his  debtor. — ^Q.  B. — CaldwelX  Jk  Shaw,  M.  L.  R,  4  Q.  B.,  p.  246. 
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The  decision  in  the  above  case  was  confirmed  in  the  Sapnune 
Court,  which  held  as  follows : 

Where  one  member  of  a  partnership  borrows  money  npon  his 
own  credit,  by  giving  his  own  promissory  note  for  the  sum  so  bor^ 
rowed,  and  he  afterwards  uses  the  proceeds  of  the  note  in  the 
partnership  business,  of  his  own  Free  will,  without  being  under  any 
obligation  to  or  contract  with  the  lender  so  to  do,  the  partnership  is 
not  liable  for  the  loan. — SuPREMB  Court, — Shaw  &  Caldwell,  12  L. 
N..  p.  221  ;  17  S.  a  R.,  p.  357. 


2.  Qu'apr^  qu'une  soci^td  de  commerce  a  fait  enregistrer  sa 
declaration  de  society,  les  associ4s,  qui  font  des  aSaires  de  la  nature  de 
celles  mentioan^es  dans  cette  declaration  ainsi  eiir4gistr4e,  sont  pr6- 
sum^  les  faire  pour  la  soci^t^,  a  moins  d'ane  stipulation  expresse  qu'ila 
font  affaires  pour  leur  compte  personnel — C.  R.  —  Goutu  va.  Ouit/re- 
mont,  18  R.  L.,  p.  18. 

186V.  1.  The  Appellants,  W.  F.  L.  &  J.  L,  L.,  who  were  carry- 
ing on  an  ordinary  business  in  Montreal  under  the  firm  of  W.  F.  Xi.  jt 
Co.,  also  appointed  one  J.  H.  Wilkins  as  their  agent  and  manager  to 
carry  on  a  business,  on  their  account,  under  the  name  of  J.  H.  Wilkins 
&  Co.  It  was  proved  that  Wilkins  was  in  the  habit  of  endorsing 
bills  receivable  with  the  name  of  the  firm  and  that  he  sometimes 
drew  bills  on  customers.  The  Respondent  discounted  one  of  these 
bills,  in  ffood  faith,  in  the  same  manner  as  he  had  discounted  similar 
bilb  previously.  Held,  that  the  fact  of  Wilkins'  name  being  given  to 
the  business  and  its  being  conducted  by  him,  whether  he  were  a  part- 
ner or  not,  was  sufficient  to  hold  him  out  to  the  world  as  a  general 
agent  and  Appellants  were  liable  lo  Respondent  for  the  amount  of 
the  draft  so  discounted,  whateve^  might  be  the  use  to  which  Wilkins, 
without  Respondent's  knowledge,  applied  the  funds. — Q.  B. — Lewis  de 
•Waltera,  M.  K  R.,  4  Q.  B.,  p.  256  ;  16  R.  L.,  p.  640. 

2.  An  ostensible  partnership,  with  respect  to  third  persons,  may 
exist  between  traders,  without  there  being  an  actual  partnership  be- 
tween the  parties,  entitling  the  one  to  claim  from  the  other  contribu- 
tion to  the  partnership  debts.  Consequently,  in  such  a  case  of  osten- 
sible partnership,  a  release  given  by  creditors  to  the  ostensible,  but 
not  the  actual  partner,  does  not  enure  to  the  benefit  of  the  reti 
partner. — Davidson,  J. — Mclndoe  vs.  Pinkerton,  M.  L  R.,  4  S.  C,  p. 
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3.  Que  dans  Tesp^ce,  les  d^fendeurs  ayant  donn^  aax  deman- 
denrs  cause  suffisante  de  croire  qu'ils  6taient  ckssoci^s,  doivent  Stre 
tenus  responsables,  comme  associ^s,  envers  les  demandeurs,  qui  ont 
contracts  en  bonne  f oi  dans  cette  croyance.  Que  la  declaration  d'une 
society  entre  Tun  des  d^fendeurs  et  T^pouse  de  Tautre  d^fendeur, 
post^rieure  k  Tassignation,  ne  pent  valoir  comme  preuve  k  Tencontre 
des  demandeurs. — Tellier,  J. — Leblanc  vs.  Akerman,  1  R.  de  J., 
p.  425. 

1971.  As  to  certificates  of  formation  of  limited  partnerships. — 
See  Vol.  II,  p.  628. 

1S72.  1.  The  contribution  of  special  partners  to  a  partnership 
en  commandite,  or  limited  partnership,  must  be  in  cash,  paid  in  at 
the  date  of  the  formation  of  the  partnership. — Davidson,  J. — David- 
son vs.  Frichette,  M.  L.  R,  5  S.  C,  p.  282. 

2.  La  mise  de  Tassoci^  commanditaire  doit  etre  effectu6e  en 
deniers  comptants  ;  il  ne  suffit  pas  que  cette  mise  se  fasse  en  6quiva- 
4ents,  ou  en  marchandises  de  la  nature  dont  la  soci^te  fait  le  commerce. 
— C.  R — Eaves  vs.  Fr&meaUy  R.  J.  Q  ,  5  C.  S-  p.  305. — Mathieu,  J. — 
R.  J.  Q.,  4  C.  S.,  p.  52. 

3.  Un  associ6  commanditaire,  qui  fournit  une  partie  de  sa  mise 
en  deniers  comptants  et  Tautre  partie  au  moyen  d'un  billet,  sera  tenu 
comme  associ^  g^n^ral. — QiLL,  J. — AUard  vs.  Ricard,  R  J.  Q.,  3  C. 
S.,  p.  427. 

18T7.  1.  In  order  to  obtain  the  privilege  of  a  limited  partner- 
ship, the  formalities  of*  the  special  laws  relating  thereto  must  be 
strictly  complied  with,  and  a  statement  in  the  certificate  (dated  30th 
October)  which  parties  contracting  such  a  partnership  are  bound  to 
sign,  to  the  efiect  that  a  special  partner  had  brought  S1,000  into  the 
capital  of  the  firm,  whereas  this  sum  was  not  paid  until  the  31st 
December  following,  was  a  "  false  statement  "  within  the  meaning  of 
C.  C.  1877  and  rendered  the  partners  specially  liable  for  the  obliga- 
tions of  the  firm,  in  the  same  manner  as  ordinary  partners  A  cer- 
tificate which  does  not  state  the  period  at  which  the  limited  partner- 
ship is  to  terminate,  is  insufiicient,  and  the  partners  are  liable  as 
ordinary  partners. — Davidson,  J. —  Davidson  vs.  Frdchette,  M.  L.  R., 
5  S.  C,  p.  282. 

2.  Que  le  certificat  exif^i  par  les  articles  1875  et  1876  C.  C,  pour 
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la  formation  d'une  soci6t6  en  commandite,  n'est  pas  k  peine  de  nullity, 
et  que  le  fait  que  le  nom  d'un  des  associes  n'est  pas  entr6  sur  le  certi- 
ficat  qui  a  6i&  enr^gistr^,  n'est  pas  une  raison  valable  k  opposer  k  une 
demande  de  paiement  de  la  balance  de  sa  mise  sodale  par  les  g&rants. 
Que  cette  omission  du  nom  du  d^fendeur  sur  le  certificat  pent  le  faire 
consid6rer  par  les  tiers  comme  associ^  en  nom  coUectif. — Champagne, 
D.  M. — Benoit  vs.  Beaudoin,  13  L.  N.,  p.  60. 

'3.  In  the  certificate  signed  by  persons  contracting  a  limited 
partnership,  it  was  stated  that  T.  (one  of  the  Def endantsj  had  contri- 
buted the  sum  of  $10,000  as  special  partner.  The  facts  were  that  the 
other  Defendants  (^who  had  previously  carried  on  the  business  under 
the  same  firm  name)  were,  at  the  date  of  the  registration  of  the 
<;ertificate,  indebted  to  T.  in  the  sum  of  $8,000  previously  advanced 
by  T.  and  used  in  the  business,  which  debt  was  set  off  against  the 
$10,000,  and  the  balance  of  $2,000  was  subsequently  paid  or  settled 
by  T.  in  cash  and  by  note.  Hdd  : — ^The  declaration  contained  a 
false  statement,  within  the  meaning  of  Art.  1877  C.  C,  and  T.  was 
liable  as  an  ordinary  partner. — ^Tait,  J. — Emerson  vs.  ToiurviUe,  R  J| 
Q.,  4  C.  S.,  p.  140. 

4.  Un  associ6  commanditaire,  qui  fournit  une  partie  de  sa  mise 
en  deniers  comptant  et  I'autre  partie  au  moyen  d'un  billet,  sera  tenu 
<iomme  associ^  g^n^ral. — G.  M.,  J. — Allard  vs.  Ricard,  R.  J.  Q.,  3  C. 
a,  p.  427 

See  also  cases  noted  in  this  Supplement  at  article  1872. 

187^.  1.  General  partners  in  a  limited  partnership  are  personally 
a.nd  jointly  and  severally  responsible  for  the  debts  of  the  partnership, 
in  the  same  manner  as  ordinary  partners  under  a  collective  name,  and 
a.  general  partner  may  be  sued  for  the  value  of  goods  bought  for  the 
partnership,  in  the  same  manner  as  if  there  were  no  special-  partner. 
— Taft,  J.—Childs  vs.  Thibault,  R  J.  Q.,  4  C.  S.,  p.  442. 

2.  Un  jugement  obtenu  contre  le  g6rant  d  une  soci^t^  en  comman- 
dite seul,  mais  pour  une  dette  sociale,  pent  s*ex6cuter  sur  les  biens  de 
telle  commandite. — Gill,  J.-^ChUds  vs.  ThihavU,  R  J.  Q,  5  0.  S., 
p.  210. 

1SS9  1.  Decision  number  23,  noted  at  this  article  {Magog  Textile 
Co.  it  DobeU),  is  reported  in  full  in  the  14  S.  C.  R,  p.  664. 
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2.  Que  la  demande  de  versements,  sur  la  double  responsabilit6 
•des  actionnaires  d'une  banque,  ne  peut  se  faire  qu'k  des  intervalles  de 
trente  jours  francs  autre  chaque  versement — Mathieu,  J. — Cloyeava, 
Darling,  16  B.  L.,  p.  650. 

3.  Qu'une  compagnie  incorpor^e  ne  peut  poursuivre  un  de  ses 
^actionnaires  pour  le  montant,  ou  partie  -du  montant,  qu'il  a  souscrit 
dans  le  fonds  capital,  sans  avoir  6t6  diiment  et  pr^lablement  autori- 
sie  k  le  faire.  Que  quoiqu'une  compagnie  incorpor^,  tomb^e  dans  un 
6tat  complet  de  d^organisation  et  de  d^confiture,  conserve  toujours, 
tant  que  la  corporation  n'est  pas  6teiote,  son  existence  legale,  n^an- 
moins  elle  ne  peut  poursuivre  comme  susdit,  sans  Stre  dfiment  et 
regulierement  autoris^e. — ^Taschereau,  J. — Cie.  du  Cap  Gibi'oltar  vs. 
Lalonde,  M.  L  R,  5  S.  C,  p.  127. 

4.  Que  quelque  soit  T^tat  de  d^organisation  dans  lequel  une 
compagnie  incorpor^e  soit  tomb^e,  les  cr^anciers  de  cette  compagnie 
peuvent  toujours  exercer  leurs  droits  contre  elle  et  ses  actionnaires. 
Que  les  actionnaires  ne  sont  pas,  par  le  seul  fait  de  la  disorganisation 
et  de  la  d^confiture  de  la  compagnie,  d6charg6s  de  leurs  obligations  de 
payer  le  montant  ou  la  balance  de  leurs  actions  dans  le  fonds  capital. 
Que  le  statut  qui  r6git  les  compagnies  de  soci^t^  de  construction  ne 
permet  pas  d'exiger  Tint^rSt  sur  les  parts  non  payees. —  Taschereau, 
J. — Hughes  vs.  Cie.  du  Cap  Oibraltar,  M.  L.  R.,  5  S.  C,  p.  129  ;  18  R. 
L.,  p,  205,  34  L.  C.  J.,  p.  24. 

5.  Where  the  Act  incorporating  a  company  provided  that  the 
capital  stock  should  be  $600,000  and  that  the  company  might 
commence  business  when  that  amount  should  have  been  subscribed 
and  one-third  oE  it  paid  in,  a  resolution,  whereby  the  directors  pre- 
tended to  reduce  the  capital  stock  to  a  less  amount  than  $600,000, 
was  vZtra  vires  and  null  and  void.  Under  C.  C.  1716,  a  mandatary 
who  subscribes  stock  in  a  company  in  his  own  name,  is  liable  to 
creditors  of  the  company  as  a  shareholder,  without  prejudice  to  the 
creditors'  rights  against  the  mandator  also. — Pagnuelo,  J. —  Molsons 
Bank  vs.  Stoddart,  M.  L.  R,  6  S.  C,  p.  18. 

6.  A  winding-up  order  may  be  obtained  against  an  incorporated 
•company,  when  it  is  in  fact  insolvent,  though  sixty  days  have  not 

elapsed  since  the  service  on  such  company  of  a  demand  for  payment 
of  an  overdue  debt ;  but  when  a  petition  for  a  winding-up  order  is 
presented  before  the  expiration  of  such  delay,  the  petitioner  is  re- 


512  Consolidated  Supplement  No.  1. — Art.  1889. 

» 

quired  to  prove  the  insolvency  of  the  company,  unless  it  be  acknow- 
ledged, or  unless  one  of  the  other  cases  in  which  a  company  is  deemed 
insolvent  exists.  —  Wurtele,  J. —  Eddy  Mfg.  Co,  vs.  Henderson 
Lvmber  Co.,  M.  L.  R.,  6  S.  C.  p.  137. 

7.  Qu'une  corporation  ne  peut,  pour  declarer-  un  dividenrfe. 
prendre  en  consideration  la  plus- value,  ou  accroissement  en  valeur  de 
ses  immeubles  et  de  son  materiel  durant  I'ann^e,  car,  oe  sera  le  mettre 
en  danger,  en  Tescomptant,  mais  elle  peut  justifier  un  dividende  sur 
un  fonds  dit  **  de  reconstruction  "  fait  et  accumul^  k  m€me  les  profits 
annuels,  quoique  ce  fonds  soit  destine  au  renouvellement  du  materiel. 
(This  case  is  also  noted  in  this  Supplement  at  article  360,  decision 
number  3Jl —  Pagnuelo,  J. —  City  and  District  Savings  Bank  vs. 
Oeddes,  M.  L.  R,  6  S.  C,  p.  243  ;   19  R.  L..  p.  684. 

8.  Que  par  le  statut  du  Canada  de  1881,  44  Vict,  ch.  61,  Toi^- 
nisation  de  la  Compagnie  de  Sauvetage  de  la  Puissance,  qui  a  m 
incorpor^  par  ce  statut,  ne  pouvait  avoir  lieu  et  qu'il  ne  pouvait  Stre 
proc^de  k  cette  organization  que  si,  dans  les  six  mois  de  la  mise  en 
force  de  ce  statut,  il  6tait  souscrit  au  moins  $100,000  au  fond  social 
de  la  compagnie  et  si  un  d6pdt  de  $30,000  etait  fait  dans  une  banque 
incorpor^e,  au  credit  de  la  compagnie.  Que  les  souscriptions,  dans  le 
fond-capital  de  la  compagnie  n'ont  6ti  faites  que  sous  la  garantie  de 
droit  que  les  conditions  voulues  par  la  loi  pour  Torganisation  r^guli^re 
de  la  compagnie  seraient  accomplies  et  que,  vu  le  d^faut  de  I'organi- 
sation,  dans  le  d61ai  fixe  par  I'acte  d'incorporation,  les  souscriptions 
sont  nulles  et  que  I'organisation  ill^gale  de  la  compagnie,  apres  le 
d^lai  fix^  par  la  charte,  ne  rend  pas  obligatoires  les  souscriptions 
d'actions  et  que  la  caducity  de  la  charte  peut  etre  plaid^e  par  un 
actionnaire,  comme  defense  k  une  action  pour  versement  du  capital 
souscrit. —  Q.  B. —  Brown  vs.  Gie  de  Sauvetage  de  la  Puissance,  20  R, 
L.,  p.  557. 

9.  Defendant  subscribed  on  the  stock  subscription  book  of  a  joint 
stock  company  for  ten  shares,  and  wrote  his  signature  as  follows  : 
"  T.  A.  Trenholme  in  trust  for  H.  Trenholme,"  but  the  words  "  in 
"  trust  for  H.  Trenholme  "  were  erased  on  the  stock-book.  Held  : — 
In  the  absence  of  evidence  as  to  the  time  when  said  words  were 
erased,  the  presumption  was  that  they  were  erased  at  the  time 
I>efendant  signed  the  stock-book,  rather  than  that  the  book  was 
subsequently  falsified  ;  and  it  was  for  the  party  alleging  that  the 
erasure  was  made  subsequently  to  prove  it.     A  subscription  for  diares 
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accepted  and  acqaiesced  in  by  the  directors  of  the  Company,  constitut- 
es the  subscriber  a  shareholder  as  to  such  shares,  so  as  to  reder  him 
eligible  for  election  as  a  director. — Doherty,  J. — Alley  vs.  Trenholme, 
K  J.  Q.,  3  C.  S.,  p.  163. 

» 

10.  Where  a  company  has  failed  to  make  a  call  of  ten  per  cent 
on  the  capital  stock,  within  the  time  prescribed  by  its  charter,  but  ha.s 
made  a  call  of  two  and  a  half  per  cent  in  lieu  thereof,  and  proceedings 
have  been  taken  under  art.  997  C.  C.  P.,  praying  that  the  charter  be 
declared  forfeited,  and  subsidiarily,  in  case  this  prayer  should  not  be 
granted,  that  Defendant  be  enjoined  to  discontinue  its  business 
imtil  it  has  complied  with  its  charter,  the  Court  may  make  an 
order  that  a  further  call  be  made  within  a  stated  time,  so  as  to 
complete  the  call  of  ten  per  cent. — Pagnuelo,  J. — Casgrain  vs.  The 
Dominion  Burglary  Guarantee  Co.,  R.  J.  Q.,  6  C.  S.,  p.  385. 

1S92.  A  person  ceases  to  be  a  partner  in  a  firm  when  a  disso- 
lution of  the  firm  is  duly  registered  according  to  law,  and  a  new  firm 
formed  in  which  he  is  not  included.  The  fact  that  the  retiring  partner 
has  left  his  capital  in  the  new  firm,  and  agreed  that  it  shall  rank  after 
the  creditors,  does  not  constitute  him  a  partner. — Q.  B. — McLaren  & 
Merchants'  Bank,  R.  J.  Q.,  2  B.  R.  p.  431. 

The  above  case  was  reversed  in  the  Supreme  Court,  which  held 
that  the  dissolution  of  the  partnership  was  simulated.  —  23  S.  C.  R., 
p.  143. 

2.  See  also  case  of  McLean  &  Stewart,  noted  in  this  Supplement 
at  article  1839. 

1896.  Where  the  action  is  by  a  partner,  praying  for  the  dis- 
solution of  the  partnership  and  for  the  rendering  of  an  account,  the 
personal  indebtedness  in  a  sum  amounting  to,  or  exceeding,  S40,  which 
must  be  alleged  in  the  affidavit  for  capias,  cannot  be  considered  to 
exist  until  such  account  has  been  rendered  and  accepted,  or  settled. — 
WuRTELE,  J. — Phillips  vs.  Kurr,  R  J.  Q.,  2  C.  S.,  p.  444. 

I89Ga.  1.  Qo'une  demande  pour  dissolution  d'une  soci^t^  n'est 
pas  une  cause  suffisante  pour  priver  les  associ^,  auxqels  I'administra- 
tion  de  la  soci^t^  a  6t6  confine  par  Tactede  soci^t^,  de  cette  adminis- 
tration et  nommer  un  liquidateur. — Q.  B. — Oerha/rdt  &  Davis,  19  R., 

L.,  p  268  ;  M.  L  R.,  7  Q.  B.,  p.  437. 
33 
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2.  Quand  une  3oci^t4  a  4t4  dissoute  et  qu'uD  liquidatetu-  a  etS 
DoromS  pour  lea  fins  de  sa  liqtiidation,  il  n'est  paa  loJsible  k  I'lin  des 
associSs,  tint  que  dure  cette  liquidation,  de  demauder  un  compte  en 
justice  k  ses  co-ossoctes. — JETTfi,  J. — Dtalongchampa  vo.  Poi/rier,  R.  J. 
Q.,  6  C.  S.,  p.  273. 

3.  A  sequestrator  appointed  to  the  effects  of  a  co-partnership, 
pending  the  detentiination  of  a  suit  between  the  members  thereof, 
has  no  authority  to  pay  over  the  moneys  in  his  hands  to  one  of  the 
parties,  without  an  order  of  the  Court,  and  he  is  bound  to  render  an 
account  and  deliver  over  the  effects  in  his  possession  as  sequestrator, 
before  he  is  entitled  to  his  discharge. — Dorerty,  J. — PhUiips  vs. 
Kurr.  R.  J.  Q.,  7  C.  S.,  p.  358. 

4.  Que,  sur  une  requete  pour  faire  nomraer  uu  Uquidateur  k  une 
society  dissoute,  sous  I'art  1896ffl.  C.  C,  le  juge  est  competent  k  decider 
s'il  y  a  eu  society,  ou  non. — C.  R — Hingram  vn.  Bennett.  R.  J.  Q.,  1 
C.  a,  p.  269. 

ISO"?.  Lorsque  les  deux  ci-devantassoci^scontinuent  86pH.r<5ment 
le  meme  commerce,  celui  qui  a  acquis  les  dettes  actives  de  la  soci^te, 
n'a  pas  seul  droit  de  recevoir  k-s  lettres  adress^es  a  la  ci-devant  sociiJt^ ; 
et  ee  droit,  s'il  I'avait,  ne  lui  donnerait  pas  une  action  en  dommages, 
eontre  son  ci-devant  a.ssoci^,  pour  refus  de  lui  donner  un  consente- 
ment  ou  autorisation  k  cet  effet,  raais  une  action  pour  faire  declarer 
qu'il  represente  la  society  quant  i  ces  lettres,  —  C.  R  —  Bernard  vs. 
Allaire.  17  Q.  L  R,  p.  198. 

1S0S.  1.  Que  des  b&tisses  ^rig6es,  par  une  soci^t6  ea  nom  col- 
lectif,  sur  un  fonds  appartenant  A  un  des  ineinbres  de  cette  soci^t6, 
appartiennent,  apr^  la  dissolution  de  la  soci^te,  k  tons  lea  meinbres 
de  cette  societe  et  non  au  proprietaive  seul  du  fonds  et  peuvent  etre 
licit^es  k  la  pourauite  d'un  des  incrabres  de  la  ci-devant  soci^U'  (C.  C. 
689  et  1562,  et  C.  P.  C.  919>— Q.  B.— Gangster  is  Hood.  18  R.  L.,  p. 
40  ;  M,  L  R.,  5  Q.  B.,  p.  384. 

2.  Qu'un  defendcur,  poui-suivi  personnellement,  ne  pent  opposer 
en  compensation  i  la  demande  du  demandeur,  la  part  du  demandetir 
dans  une  dette  de  soci^t^  en  nom  collectif,  dont  il  faisait  partie.  et  que 
le  defendeur,  aussi  un  des  associ4a,  a  pay^e  en  entier. — Q.  E. — McLean 
&  Bickerdike,  18  R.  L,  p.  277. 

3.  Qu'une  erreur  de  calcul,  dans  uo  reglement  de  compte  entre 
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associ^s,  est  sasceptible  de  rectification.  Qu'il  n'y  a  pas  lieu  pour  la 
Cour  de  r6ouvrir  des  d^bats  et  de  permettre  k  Tune  ou  Tautre  des 
parties  de  recommencer  une  contestation  sur  les  items  d'un  compte, 
qu'elles  ont  soumis  k  des  comptables,  discut6  et  finalement  rfegl6  d'un 
commun  accord.  Jusqu'^  la  reddition  et  au  r^glement  de  comptes 
rest&9  en  suspens  entre  associ^s,  on  ignore  lequel  d'entre  eux  sera  debi- 
teur,  et  la  somme  pouvant  former  le  reliquat  n'est  en  consequence,  ni 
liquids  ni  exigible  et  ne  pent,  par  suite,  Stre  offerte  en  compensation 
d'une  cr^ance  certaine  et  d^termin^e.  La  seule  action  qui  compete 
k  I'associe,  pour  la  determination  des  droits  qu'il  peut  avoir  contre  ses 
associ^s  et  qui  r^sultent  du  contrat  de  society  existant  entre  eux,  est 
Taction  pro  socio. — C.  R. — Lefehvre  vs.  Aubry,  1  R.  de  J.,  p.  333. 

4.  L  obligation  des  raembres  d'une  society  dissoute  de  rendre  compte 
de  leur  gestion,  est  r6ciproque,  et  Taction  en  reddition  de  compte  d  un 
associe,  qui  n'all^gue  pas  qu'il  a  lui-mSme  rendu  compte,  est  mal 
fondle  et  doit  etre  renvoy6e  sur  defense  en  droit. — L  allegation  par  le 
demandeur,  que  le  compte  de  sa  gestion  appert  aux  livres  de  la  societ6 
qui  sont  entre  les  mains  du  defendeur,  ne  peur  tenir  lieu  de  la  reidi- 
tion  de  compte  prealable  qu'il  doit  lui-meme  comme  susdit. — Casault, 
J. — Baile  vs.  Baile,  R.  J.  Q.,  7  C.  S.,  p.  79. 

5.  Quand  une  society  a  et6  dissoute  et  qu'un  liquidateur  a  ete 
nomme  pour  les  fins  de  sa  liquidation,  il  n  est  pas  loisible  k  Tun  des 
associes,  tant  que  dure  cette  liquidation,  de  demander  un  compte  en 
justice  k  ses  co-associes. — Jette,  J. — DesLongchamps  vs.  PoU^ier,  R.  J. 
Q.,  6  C.  a,  p.  273. 

6.  See  case  of  McLean  &  Stewart,  noted  in  this  Supplement  at 
article  1839. 

7.  See  also  case  of  De  Martigny  vs.  Lavlolette,  noted  in  this 
Supplement  at  article  1853,  decision  number  2. 

1^99.  1.  Que  la  separation  des  patrimoines  (C  C.  743J  n  a  pas, 
sous  notre  (Jroit,  Tetfct  d'envoyer  les  creanciers  du  difunt  en  posses- 
sion de  ses  biens,  comme  cela  avait  lieu  sous  le  droit  romain,  mais 
qu'elle  ne  constitue  qu'un  privilege  analogue  kcelui  consacre  par  Tar- 
ticle  1899  du  Code  Civil  en  faveur  du  creancier  d'une  societe  sur  les 
biens  de  cette  dernifera — Q.  B. — Archambault  &  Viger,  18  R  L.,  p. 
359. 

2.  La  dissolution  d'une  soci^te  et  le  transport,  par  Tun  des  associes 
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k  Tautre,  de  tout  Tactif  social,  k  la  charge  de  payer  les  dettes  de  la 
8oci6te,  n  enl^ve  pas  aux  cr^anciers  de  la  soci^t^  leurs  droits  de  pr6f6- 
rence,  en  vertu  de  Tarticle  1899  du  Code  Civil,  k  Tencontre  des  cr6an- 
ders  de  Tassoci^  cessionnaire,  sur  les  biens  sociaux  c6d^s  k  cet  associe 
et  vendas  sur  lui,  mais  ce  droit  de  preference  dure  jusqu'k  ce  que  la 
liquidation  de  la  soci^t^  soit  faite. — Q.  B. — Lemay  &  L&veUU,  R.  J. 
Q.,  4B.  R.,p.  187. 

1009.  Erratum  : — The  reference  to  the  C.  N.  at  this  article 
should  be  to  1979  and  not  to  1919. 

191S.  1.  In  this  case  it  was  held  that  there  was  sufficient 
evidence  of  an  agreement  between  the  parties  amounting  to  a  trans- 
action.— Supreme  Court. — Hardy  &  FUiatravlt,  13  L  N.,  p.  153 ;  17 
S.  C.  R,  p.  202. 

2.  Que  la  transaction  ne  s'applique  pas  qu'aux  choses  qui  y  sont 
mentionn^s  comme  faisant  Fobjet  de  la  transaction. — Q.  B. — JetU  Jt 
Dorian,  19  R  L,  p.  243;  34  L.  C.  J.,  p.  157  ;  M.  L,  R,  6  Q.  B.,  p.  438. 

3.  Qu'un  d^biteur,  arrSt6  sous  capiaSy  qui  regie  avec  son  cr^ancier 
pour  le  montant  r6clam6  par  Taction,  sans  se  r&erver  sp^cialement 
son  recours  en  dommages  contre  son  cr^ancier  pour  f  ausse  arrestation> 
ne  pent  plus,  subs6quemment,  poursuivre  le  cr^ancier  pour  dommage ; 
le  re9U  accepts  par  le  demandeur  constituant  un  reglement  final  entre 
les  partiea — Jette,  J. — Deaautels  vs,  FUiatrault,  M.  L  R,  6  S.  C, 
p.  238. 

1921.  1.  Que  celui  k  qui  des  aliments  sont  dus  et  qui,  apres  une 
poursuite  pour  les  obtenir,  transige  avec  son  d^biteur  et  accepte  de 
lui  une  rente  annuelle  determin6e,  ne  pourra  ensuite  poursuivre  ce 
d6biteur,  pour  obtenir  de  lui  un  plus  fort  montant,  sHl  n'6tablit  pas 
que  sa  position  a  change  et  que  ses  besoins  ont  augments  depuis  la 
date  de  la  transaction. — Q.  B. — CovZombe  <k  Nadeau,  19  R  L.,  p.  375. 

2.  Le  demandeur  avait  achete,  d'un  tiers  de  bonne  foi,  du  fer 
appartenant  k  la  d^fenderesse,  et  Tavait  ensuite  bris^  pour  le  vendre 
comme  du  vieux  fer.  M^nac6  de  poursuites  criminelles,  il  s'oblige  k 
payer  k  la  d^fenderesse,  $1,400,  ce  qui  d^passait  consid^rablement  le 
montant  des  dommages  soufferts  par  cette  demi^re.  Jugi :  Que  quoi- 
que  le  demandeur  n'eut  assum6,  par  son  fiushat,  aucune  responsabilit^ 
civile  ou  criminelle,  cependant  Tarrangement  en  question  constituant 
une  transaction,  il  ne  pouvait  Stre  mis  de  cdt6  k  cause  de  Terreur  de 
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droit  sous  Tempire  duquel  le  demandeur  s'6tait  engag^  k  payer  cette 
somme,  pour  ^viter  des  poursuites  et  ce  nonobstant  la  Usion  que  le 
demandeur  avait  soufferie,  la  lesion  n'6tant  plus  une  cause  de  nullity 
entre  majeurs.  Que  la  crainte  d'un  proc^  suffit  en  droit  pour  servir  de 
base  k  une  transaction  et  lui  donner  une  cause  valable  et  licite. — Jette, 
J.—Ste-Marie  vs.  SmaH,  R  J.  Q.,  2  C.  S.,  p.  292. 

194^6.  Qu'une  erreur  de  calcul,  dans  un  reglement  de  compte 
entre  associ^s,  est  susceptible  de  rectification,  Qu'il  n'y  a  pas  lieu  pour 
la  cour  de  r^ouvrir  des  d6bats  et  de  permettre  k  Tune  ou  k  Tautre  des 
partie  de  recommencer  une  contestation  sur  les  itetns  d'un  compte, 
qu'elles  ont  soumis  k  des  comptables,  discut6  et  finalement  r^gle  d'un 
commun  accord. — C.  R. — Lefebvre  vs  Avhry,  1  R.  de  J.,  p.  333. 

1927.  The  names  of  the  parties  in  decision  number  5,  noted  at 
this  article,  are  Jones  vs.  Shea. 

1.  Que  celui  qui  depose,  entre  les  mains  d'un  courtier,  une  somme 
d  argent,  pour  sp^culer  k  T^change,  sans  Tintention  de  faire  des  achats, 
ou  des  ventes  s6rieures,  n'a  pas  de  recours,  en  loi,  contre  le  courtier 
— Gill,  J. — Russell  vs.  Fenwick,  17  R  L.,  p.  675. 

2.  Lorsqu'un  pari  est  fait,  k  la  condition  que  les  sommes  pari^es 
seront  depos^es  entre  les  mains  d'un  tiers,  le  retrait  de  son  enjeu,  par 
I'une  des  parties,  met  fin  au  pari  et  donne  k  I'autre  le  droit  de  recou- 
vrer  du  depositaire  ce  qu'elle  avait  elle-mSme  d^pos^  sur  son  enjeu. 
Tant  que  le  pari  n'est  pas  gagn6  par  I'un  des  parieurs,  la  somme 
d6pos6e  en  mains  tierces  ne  cesse  pas  d'etre  la  propria t6  du  deposant, 
et  il  pent  la  retirer. — C.  R. — Swift  vs.  Angers,  16  Q.  L.  R,  p.  163. 

3.  Qu'un  client  a  droit  de  poursuivre  en  dommages  son  agent  de 
change,  pour  refus  ou  defaut  de  livrer  des  actions  ou  stocks  que  I'a- 
gent  aurait  achet^s  pour  lui.  Ces  dommages  consistent  dans  la  diffe- 
rence des  cours.  Le  mandat  est  s6v^re  et  I'achat  reel  et  sincere  et 
non  pas  un  jeu  de  bourse,  lorsque  le  client  a  dej&  achete,  par  le  minis- 
tfere  du  mSme  agent,  des  actions  dont  il  a  pris  livraison ;  lorsqu'il  a 
pay6  une  marge  de  vingt  pour  cent  sur  les  stocks  r6clam6s,  qui  sont  des 
stocks  surs  et  peu  variables,  et  lorsqu'il  a  offert  de  prendre  possession, 
en  payant  la  balance  du  prix  d'achat,  interSts  et  commission,  quoique 
cette  dernifere  offre  n'eiit  6t6  faite  que  seize  mois  apres  I'achat  k  la 
bourse. — Pagnuelo,  J. — Ritchie  vs.  Barclay^  21  R  L.,  p.  421. 

4.  An  action  does  not.  lie  to  recover,  from  a  broker,  a  balance 


518  Consolidated  Supplement  No.  l.—Art.  1927.  t 

remaining  in  his  hands  of  money  which  was  deposited  with  him  liy 
the  Plaintiff,  as  "margin"  or  security  against  loss  on  transactions  in 
stocks,  which  were  being  carried  on  by  the  broker  for  the  Plaintiff, 
and  which  were  admittedly  mere  fictitious  or  gaming  contracts. — C. 
'R.—Pero<ieav,  vs.  Jackson.  R.  J.  Q.,  3  C.  S.,  p.  364.— DoBERTY,  J. — 
■  B.  J.  Q.,  2  C.  S.,  p.  25.  ; 

5,   A   broker  is  not  entitled  to  recover  from   a   customer  the  • 

amount  of  loss  sustained  on  a  purchase  and  re-sale  of  stock,  where  " 

delivery  o£  the  shares  was  not  made  or  contemplated,  and  the  contnvct 
was  merely  a  gaming  contract^CR. — Baldwin  vs.  TurvbvXl,  R.  J. 
Q..  5  C  S.,  p.  34.— WuRTELE,  J— R  J.  Q.,  1  C.  S.,  p.  402. 

Q.  Un  billet,  donn4  en  reglement  de  difference  de  bourse  plusieur.'i 
mois  apr&s  que  les  operations  ont  et^  termin^es,  n'en  repose  pas  moins  ^ 

8ur  UDc  cause  illicitc  et  est  nul.  La  dette  de  jeu  ne  constitue  pas  une 
dette  naturelle  pouvant  servir  do  base  k  une  obligation  civile  et,  par- 
tant,  cette  dette  n'est  pas  susceptible  de  novation. — Pagnuelo,  J. — 
CUrk  V8.  Brais,  R.  J.  Q.,  4  C.  S.,  p.  181. 

7.  That  there  is  no  right  of  action  for  the  recovery  of  the  amount  ■ 
of  a  promissory  note,  given  by  the  proprietor  of  what  is  commonly  | 
termed  a  "  bucket-sliop,"  to  a  customer,  in  settlement  o£  speculative  | 
transactions  between  them,  i.  c,  speculations  in  the  rise  and  fall  of  j 
prices  of  goods  and  stocks,  without  delivery  of  the  things  bought  and 

sold. — LoRANGEB,  J. — Dulglisk  V8.  Bond,  M.  L  R,  7  S.  C,  p.  400. 

8.  Shares  in  various  joint-stock  companies  wpre  purchased  and 
sold  by  a  broker  for  a  customi'r,  the  broker  receiving  a  fixed  com- 
mission. In  every  case  the  shares  purchased  and  solii  were  delivered 
to  or  by  the  broker,  and  the  price  of  them  was  paid,  or  received,  as 
the  case  might  be,  but  the  customer  never  asked  for  delivery  to  him 
personally  of  any  o£  the  shares  purchased.     It  further  appeared  that 

the  contracts  were  entered  into  by  the  customer  in  furtherance  of  a  ^ 

speculation,  that  he  was  a  person  of  small  means,  and  that  he  furnish-  5 

ed  the  broker  with  only  a  small  portion  of  the  money  required  for  ''| 

purchases,  the  broker  obtaining  the  rest  by  pledging  the  shares. 
Hdd  :    {H'lU  J.,  du^ientinr/). — The  circumstances  being  such  as  to  i    j 

indicate  that  there  was  no  intention  on  the  part  of  the  customer  to  I 

give  or  take  delivery,  but  merely  to  settle  according  to  the  difference  I    [ 

occasioned  by  the  rise  and  fall  in  the  price  of  shares,  the  contracts  ' 

were  gaming  contracts  within  the  meaning  of  Art.  1927  of  the  Civil 
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Code,  and  the  broker  had  no  action  against  the  customer  for  the 
balance  due  to  him  on  the  transactions. — {By  the  whole  Court),  Where, 
after  transactions  between  a  broker  and  a  customer,  which  gave  rise 
to  a  balance  against  the  customer,  were  closed,  the  latter  instructed 
the  broker  to  enter  into  a  further  transaction,  in  his  behalf,  and, 
a  profit  being  made  thereby,  he  acquiesced  in  the  amount  of  such 
pro  tit  biung  placed  to  the  credit  of  his  general  ^account,  prescription 
was  interrupted  as  to  such  balance. —  Q.  B.  — Forget  &  Ostignyy  R  J. 
Q.,  4  B.  R.,  p.  118.— Pagnuelo,  J.— 21  R.  JL,  p.  387. 

(The  judgment  in  the  above  case  has  since  been  reversed  by  the 
Privy  Council). 

IH^^S.  1.  Qu'une  personne  qui  prete  de  Targent  k  une  autre,  pour 
lui  permettre  de  faire  un  pari  sur  une  course  de  chevaux,  a  droit 
d'action  pour  recouvrer  ce  montant,  ces  sortes  de  paris  n'enlevant  pa,s 
le  droit  d'action. — Champagne,  D.  M. — Bow  vs.  Legault,  13  L.  N.,  p. 
241. 

2.  Le  pari,  pour  course  de  chevaux,  ne  donne  pas  droit  d'action 
pour  le  recouvrement  de  deniers  ou  autre  choses  pa.ri6es. — C.  R. — 
Swift  V8.  Angers,  16  Q.  L.  R.,  p.  163. 

198«^.  That  a  surety,  whose  obligation  is  limited  to  the  capital 
of  the  debt,  is  entitled  to  the  benefit  of  the  term  stipulated  for 
payment,  notwithstanding  the  insolvency  of  the  principal  debtor. — 
De  Lorimier,  J. — McGulloch  vs.  Barclay,  M.  L.  E.,  7  S.  C.,  p.  414. 

1935.  1.  A  guarantee  policy,  insuring  the  honesty  of  W.,  an  em- 
ployee, was  granted  upon  the  express  conditions  that  the  answers  con- 
tained in  the  application  contained  a  true  statement  of  the  manner  in 
which  the  business  was  conducted  and  accounts  kept,  and  that  they 
would  be  so  kept,  and  that  the  employers  should,  immediately  upon  its 
becoming  known  to  them,  give  notice  to  the  guarantors  that  the  em- 
ployee had  become  guilty  of  any  criminal  offence  entailing,  or  likely 
to  entail,  loss  to  the  employers  and  for  which  a  claim  was  liable  to  be 
made  under  the  policy.  There  was  a  defalcation  in  W.  's  accounts, 
and  the  evidence  showed  that  no  proper  supervision  had  been  exercis- 
ed over  W.'s  books,  and  the  guarantors  were  not  notified,  until  a 
week  after  the  employers  had  full  knowledge  of  the  defalcation,  and 
W.  had  left  the  country.  Held,  (affirming  the  judgment  of  the  coiu't 
below,)  that  as  the  employers  had  not  exercised  the  stipulated  super- 
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vision  over  W.,  and  had  not  given  immediate  notice  of  the  defalca- 
tion, they  were  not  entitled  to  recover  under  the  policy. — Supreme 
Court.  —  The  Harbour  Commissioners  of  Montreal  &  The  Quaran- 
tee  Company  of  North  America,  22  S.  C.  R.,  p.  542 — Q.  B. — R.  J.  Q., 
2  B.  R.,  p.  6.— Malhiot,  J.— 20  R.  L.,  p.  14. 

2.  The  cashier  of  a  bank  removed  bundles  of  not^s  from  the 
bank  premises  to  his  residence,  for  the  purpose  of  signing  them,  but 
it  appeared  that  he  brought  them  all  back,  and,  subsequently,  in  his 
ofBce  in  the  bank,  he  put  a  number  of  $5  notes  in  the  bundles,  instead 
of  $10  notes,  and  thus  defrauded  the  bank  of  $8,140.  Held : — 1.  In 
trusting  the  notes  to  the  cashier  to  be  signed,  there  was  no  negligence 
on  the  part  of  the  bank  involving  a  violation  of  the  terms  of 
the  contract,  and  the  loss  was  one  caused  by  "  fraud  and  dis- 
''  honesty  amounting  to  embezzlement "  on  the  part  of  the  em- 
ployee, and  came  under  the  guarantee  given  by  the  policy. — 
The  same  employee,  shortly  before  his  flight  from  the  country,  caused 
hi.s  own  cheques,  to  the  amount  of  $15,574,  to  be  certified  by  the  ledger- 
keeper  of  the  bank,  although  he,  the  cashier,  had  no  funds  there. 
Held  : — 2.  This  act,  although,  technically  speaking,  uot  constituting 
the  crime  of  embezzlement,  was  *'  fraud  and  dishonesty  amounting  to 
"  embezzlement "  on  the  part  of  the  cashier,  and  came  under  the  ^uaran- 
t<*e  of  the  policy.  These  words  in  the  policy  have  to  be  taken  in  their 
ordinary  or  vulgar  sense,  as  otherwise  the  words  "  fraud  or  dishonesty  *' 
would  be  without  eflect  The  fact  that  the  bank  recovered  a  large 
part  of  the  money  taken,  did  not  affect  its  right  to  claim  under  the 
policy,  there  being  a  balance  of  total  loss  remaining  which  exceeded 
the  amount  of  the  policy.  4.  The  claim  of  the  bank  was  not  affected 
by  its  communications  with  the  employee  after  his  flight,  such  com- 
munications not  having  had  any  injurious  effect  as  regards  the 
guarantee  company.  On  the  30th  May,  the  cashier  did  not  appear 
at  his  office  and  a  number  of  the  cheques  certified  by  the  ledger- 
keeper,  as  above  mentioned,  were  presented  and  paid  although  he  had 
no  amount  to  his  credit,  to  check  against.  On  the  following  day,  the 
bank  gave  notice  of  the  defalcation  to  the  local  agentof  the  guarantee 
company.  Hdd : — 5  The  notice  was  given  en  tew^ps  utile,  and  the 
bank  was  not  guilty  of  negligence.  —  Q.  B.  —  London  Guarantee  & 
Accident  Co.  &  Tlie  Hoclielaga  Bank,  R  J.  Q.,  3  B.  R.,  p.  25.  , 

3.  By  the  terms  of  a  bond,  the  sureties  guaranteed  that  A.,  who 
had  been  appointed  agent  of  the  Plaintiff,  a  life  insurance  company, 
for  the   purpose   of   procuring   applications   for   life  insurance,  etc., 
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would  pay  over  all  monies  belonging  to  the  Company,  which  he  might 
at  any  time  receive,  or  for  which  he  might  become  liable,  and  also  all 
monies  which  he  might  owe  to  the  Company  on  account  of  advances 
made  to  him  or  otherwise,  to  the  extent  of  $2,000.  At  the  termination 
of  the  engagement,  A.  was  indebted  to  the  Company  in  about  $1,000, 
consisting  chiefly  of  advances  of  $100  a  month  made  to  A/s  wife  at 
his  request.  Held : — That  the  bond  constituted  an  ordinary  surety- 
ship, and  was  not  merely  a  fidelity  bond  binding  the  sureties  for 
losses  occuring  through  A.'s  dishonesty,  and  that  the  sureties  were 
liable  for  the  amount  of  the  advance  made  to  A.'s  wife.  — Q.  B. — 
Ahem  <k  The  United  States  Life  Insurance  Co.,  R.  J.  Q.,  1  B.  R,  p. 
314 

1941.  1.  Qu'une  action,  dirig^e  contre  les  cautions  d'un  huissier, 
pour  rinex6cution  de  ses  devoirs,  doit  etre  port^e  au  nom  de  Tresorier 
de  la  Province,  et  sur  son  autorisation  sp6ciale. — WuRTELE,  J. — 
MaiUet  vs.  Aylen,  11  L.  N.,  p.  397. 

2.  Que  celui  qui  remet  un  billet  promissoire  au  cr^ancier  d'un 
tiers,  pour  garantir  la  dette  de  ce  dernier,  pent  etre  poursuivi,  a  1*6- 
ch6ance  de  son  billet,  sans  qu'il  soit  necessaire  de  mettre  en  demeure 
de  payer  le  tiers  d^biteur. — Q.  B. — Pallisser  &  Lindsay^  19  R.  L,  p. 
536  ;M.  L.  R,  6  Q.  B.,  p.  311. 

3.  Que  Texigibilit^anticipee  encourue  par  le  d6biteur,  ne  rend  pas 
exigible,  par  anticipation,  la  dette  de  la  caution,  lorsque  d*ailleurs  elle 
n'a  pas  elle-meme  personnellement  encouru  la  d^ch6ance.— Mathieu, 
J. — Schwob  vs.  Rogalskyy  20  R.  L.,  p.  410. 

4.  Que  le  cautionnement  d'un  huissier,  donne  par  une  compagnie 
d'assurance,  en  faveur  du  tresorier  de  la  province,  sous  les  dispositions 
de  larticle  5748  des  Statu ts  Refondus  de  Quebec,  est  pour  la  garantie 
de  toute  partie  int^ressee  qui  pent  souffrir  de  la  negligence  ou  mal- 
versation de  rhuissier  et  que  telle  partie  a,  jusqu'k  concurrence  du 
dommage  souffert,  un  recours  propre  et  direct,  sur  le  cautionnement, 
contre  la  compagnie  qui  I'a  donn^ — JfirrxE,  J. —  Hotte  vs.  London 
Guarantee  &  Accident  Co.y  20  R  L,  p.  512. 

1943.  Where  a  surety  has  the  right  to  demand  the  discussion  of 
the  principal  debtor,  he  is  bound,  by  dilatory  exception,  filed  within 
four  days  alter  the  return  of  the  action,  to  indicate  the  property  and 
tender  the  money  necessary  to  obtain  its  discussion.     It  is  not  enough 


K-- 


m 


i 


Consolidated  Supplement  No.  1. — Arta.  19^-1961. 


lift' ,  to  state  that  ho  is  able  and  ready  to  do  so.  —  C.  K.  —  Riendemi  im. 

E '7  Campbell,  K  J.  Q.,  3  C.  S.,  p.  393. 

fi^ : , 

K;    ■;  1948.  Que  la  caution, -qui  s'est  engag^e  i  la  demande  du  d^bi* 

^  -,  teur  principal  et  qui   paie,  apr^  jngenient  rendu  eoutrc  elle  et  k- 

K;'  d^biteiir  principal,  conjointement  et  soJidairement,  k  une  action  centre 

J..'  '  le   debiteur  principal   pour   etre  rembours^. — C.  R. — Jvlien  vs.  Ar- 

^  ,  chambatdt,  20  R.  L,  p.  516. 

rp?r  1050   The  accomodation  endoi'ser,  who  pays  a  promissory  note, 

■-;  ^  is  subrogated  by  law  in  all  tlie  rights  of  the  creditor,  including  acj' 

:',  hypothec  which  the  latter  may  have  taken  as  collateral  security. — C, 

:  R. — In  re  McAffrey  &  La  Banque  du  Peuple  &  Letoumeux,  R.  J.  Q,, 

«  ^  ,  5  C.  S.,  p.  135. 

■ '  1953.  1.  Decision  number  6,  noted  at  this  article,  (McKinnon 

■ ;  <&  Keroack),  is  also  reported  in  the  15  S.  C.  R.,  p.  111. 

.:  '  2.  The  maker  ot  a  promissory  note  cannot,  by  dilatory  exception, 

stay  the  suit  of  the  holder,  in  order  to  call  in  the  endorser  en  gti- 

v',  rawiie.— Davidson,  J, —  Molsona  Bank  v^.  Gharleboia,  R.  J.  Q.,  2  C. 

S.,  p.  286. 

3.  Que  I'endosseur  d'un  billet  promissoire  est  la  caution  du 
faiseur,  et,  comme  tel,  il  a  toute  la  protection  accord4e  par  I'article 
1953  0.  C  k  la  caution.  Que  I'endosseur  a  un  dri)it  d'action  person- 
nelle  contra  le  faiseur,  devenu  insolvable,  ponr  etre  indemni.se  de  son 
endossement,  meme  avant  d'avoir  pay4  et  avant  lYcheance  du  billet 
— CiMON,  J. — Pdletier  vs.  DeschSnes,  1  R.  dc  J.,  p.  352. 

1999.  1.  Decision  number  11,  noted  at  this  article  (I>v,2)ras  vs 
Lamowreux)  was  conttrmed  in  Appeal. — 19  R.  L.,  p.  487. 

2.  Que  la  composition,  consentie  entre  le  creancier  et  Tendosseur 
d'un  billet,  ne  lib^re  pas  le  pronietteur. — C  R — Banque  Nat'iOTUile  v.i. 
Betowmay,  18  R.  L.,  p,  175. 

3.  See  also  case  of  Gagnon  vs.  Brochu,  noted  in  this  Supplement 
at  article  2071. 

19Q1.  1.  Held.i\)y  Gill,  J.) — Que  la  r&gle  de  droit  pos4e  par 
I'article  1961  du  Code  Civil,  que  le  delai  accord^  par  ie  criSancier  au 
d4biteur  principal  ne  d^cbai^e  point  la  caution,  ne  s'applique  pas  dans 
I'cspkie  en  autant  que,  par  I'article  2340  du  mSme  code,  on  doit  avoir 
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recours,  en  matiere  de  billets  proraissoires,  aux  lois  d'Angleterre  en 
force  le  30  mai  1849,  lorsque  les  dispositions  particuli^res  '^oncernant 
specialement  les  billets  et  lettres  de  change  ne  sont  pas  contenues  au 
dit  code  ;  or,  par  les  dites  lois  d'ALgleterre,  la  rfe^le  contraire  pr^vaut 
en  matiere  de  billets  promissoires,  et  le  delai  accord^  par  le  porteur  le 
creancier  du  billet  du  prometteur  a  Teffet  de  lib^rer  Tendosseur  qui 
n'a  pas  particip6  h.  Tobtention  de  ce  delai. — The  Court  of  Queen  s 
Bench  reversed  the  judgment  given  in  this  case,  but  without  deci'Jing 
what  would  be  the  effect  of  giving  delay  to  the  maker  of  said  promis- 
sory note,  had  such  granting  of  time  been  proved,  which  it  held  was 
not  proved  in  this  case. — Q.  B. — Banque  ViUe-Marie  <k  MaUette,  33 
L.  C/.  J.,  p.  8. 

2.  Qu*en  loi,  un  endosseur  porteur  d'un  billet,  qui  accorde  du 
d^lai  au  faiseur,  sans  le  consentement  des  autres  endosseurs,  perd  son 
recours  contre  ces  endosseurs,  lesquels  se  trouvent  d6charg6s. — 
OuiMET,  J  — Pelletier  vs.  Brosseau,  M.  L.  R,  6  S.  C,  p.  331. 

3.  Que  le  simple  retard  dans  le  recouvrement  du  montant  d  un 
billet  promissoire,  n'a  pas  TefFct  de  d^charger  Tendosseur,  qui,  com  me 
caution,  pent,  on  tout  temps,  poursuivre  le  prometteur  pour  le  forcer 
k  payer  le  billet. — C.  R. — Meilde  vs.  Dorian,  R.  J.  Q.,  1.  C,  S.,  p.  72. 

4.  The  endorser  of  a  promissory  note  is  considered  a  surety,  and 
as  such  is  not  discharged  by  delay  given  to  the  maker  by  the  credi- 
tor.—C.  U.—Giiy  vs.  Pars,  R.  J.  Q.,  1  C.  S.,  p.  443. 

5.  Que  le  cessionnaire  d  une  cr^ance,  qui  lui  est  transport^e  avec 
garantie  de  fournir  et  faire  valoir,  perd  son  recours  contre  le  c^dant, 
s'il  retarde  de  plusieurs  annex's  k  en  poursuivre  le  recouvrement  con- 
tre le  debiteur,  et  si  ce  retard  est  c  lu^e  de  la  perte  de  cette  creance,  k 
moins  qu'il  ne  soit  ^tabli  que  ce  dernier  u*6tait  phis  solvable  k  1  epo- 
que  du  transport,  ou  de  lexiiribilite  de  la  creance.  (The  notes  of 
Loravger,  J.,  who  was  one  of  the  judges  sitting  in  the  Court  of 
Review  in  this  ca^e,  are  to  be  found  in  the  17  L.  N.,  p.  37,) — C.  R. — 
Boisoert  vs.  Augd,  R  J.  Q.,  2  C.  S.,  p.  177. 

6.  Une  banque  qui  en  ^  scomptant  un  billet,  re^oit  d'un  tiers  une 
valeur  en  gage,  comme  garantie  jvccessoire  de  paiement,  sous  la  con  ii- 
tion  qu  elle  usera  de  diligence  pour  recouvrer  le  montant  du  billet  du 
faiseur  et  des  endosseurs,  avant  d'encaisser  la  valeur,  donne  ouverture 
k  cette  condition  en  acceptant  un  renouvellement  du  billet  et  en  trai* 
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tant  avec  un  des  endosseurs  en  vue  de  sa  liberation  moyennant  un 
paiement  partiel,  lui  donnant  ainsi  un  moyen  de  contestation  de  Fac- 
tion qu'elle  a  contre  lui.  Le  tiers  propri^taire  de  la  valeur  mise  en 
gage  est  d^s  lors  fond^  k  en  poursuivre  le  recouvrement  de  la  banque. 
— Q.  B. — La  Banque  du  Peuple  Jk  Pacaud,  R.  J.  Q.,  2  B.  R.,  p.  424 — 
Andrews,  J. — R.  J.  Q.,  3  C.  S..  p.  8. 


7.  Appellant,  on  the  22nd  March  1886,  addressed  the  following 
*^  '  letter  to  the  bank  Respondent : — "  In  consideration  of  your  making 

**  advances  to  W.  C.  Hibbard  upon  his  drafts  upon  W.  R.  Hibbard,  and 
"  accepted  by  the  latter  to  the  extent  of  $6,000,  I  hereby  guarantee 
''  you,  the  said  bank,  the  due  payment  of  all  sums  at  any  time  due  and 
"  owing  to  you,  the  said  bank,  from  the  said  W.  C.  Hibbard,  under  said 
"  drafts,  not  exceeding  the  sum  of  $6,000,  and  any  interest  and  costs 
"  which  may  accrue  thereon,  and  that  no  payment  received  by  you  from 
"  W.  C.  Hibbard,  or  otherw^ise,  shall  be  taken  in  reduction  of  my 
"  liability  upon  this  guarantee,  and  that  you  may  give  any  time  to,  or 
"  take  any  security  from,  or  accept  any  composition  from  said  W.  F. 
"  Hibbard,  or  any  of  the  parties  to  any  bills,  drafts,  notes  or  cheques 
"  discounted  or  held  by  you  as  aforesaid,  without  prejudice  to  your 
"  claim  upon  me  under  this  guarantee.  And  I  further  agree  that  all 
"  dividends,  compositions  and  payments  received  from  him,  th  jm  or  any 
"  of  them,  or  his  or  their  representatives,  shall  be  taken  and  applied  as 
"  payment  in  gross,  and  that  this  guarantee  shall  apply  to  and  secure 
"  any  ultimate  balance  that  shall  remain  due  to  you,  the  said  bank, 
"  under  said  drafts.  And  I  further  agree  that  this  guarantee  shall  be  a 
"  continuing  guarantee  for  an  amount  not  exceeding  the  said  sum  of 
*'  $6,000  due  to  you  from  the  said  W.  C.  Hibbard,  for  any  or  all  of  the 
"  causes  aforesaid,  and  shall  remain  in  force  until  revoked  by  written 
"  notice  to  the  said  Molsons  Bank,  and  that  the  same  shall  not  be 
"  revoked  by  my  death."  Upon  receipt  of  this  letter,  Respondent 
advanced  to  W.  C.  Hibbard  $6,000,  in  three  sums,  upon  his  drafts  upon 
W.  R.  Hibbard,  and  accepted  by  the  latter.  These  drafts  were  renewed 
from  time  to  time,  as  they  became  due,  by  similar  drafts,  which  were 
similarly  renewed,  when  they  became  due,  until  1889.  In  1888  Hibbard 
closed  his  account  with  the  bank,  drew  out  his  balance,  $88,  and  went 
out  of  business.  In  an  action  by  the  bank  against  the  Appellant,  for 
the  amount  of  the  drafts  as  representing  the  balance  due  upon 
advances  made  under  the  letter  of  guarantee.  Held : — The  guarantee, 
being  a  continuing  guarantee  for  the  amount,  wfits  not  restricted  to  the 
original  drafts,  but  extended  to  those  by  which  they  were  renewed. 
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until  revoked  by  written  notice.  The  faxst  that  Hibbard  closed  his 
account  and  drew  out  his  balance  did  not  affect  the  case,  as  it  did 
not  appear  that  any  draft  was  due  to  which  the  bialance  could  be 
applied. — Q.  B. — Brush  &  MoUons  Bank,  R.  J.  Q.,  3  B.  R.,  p.  12. 

8.  Dans  la  lettre  de  garantie  en  question  dans  Tesp^e  se  trou- 
vait  la  stipulation  suivante  :  *'  It  is  understood  that  you  may  grant 
"  any  extensions  of  time  for  payment  of  said  goods,  or  balance  of 
"  account,  or  renew  any  promissory  notes,  or  bills  of  exchange,  given 
"  therefore,  without  prejudice  to  this  guarantee,  which  is  to  be  con- 
"  strued  as  a  continuing  guarantee  and  to  remain  in  full  force  until 
'*  determined  by  notice  in  writing  given  to  you  by  us  :  and  upon 
**  giving  you  such  notice,  we  agree  to  pay  you  whatever  may  then  be 
"  due  or  accruing  due  to  you  by  the  said  Max  Goldberg  to  the  extent 
"  aforesaid  of  $1500."  Jxigi  : — Que  cette  fa.cult6  donn6e  au  cr^ancier 
d'accorder  une  prorogation  de  terme  au  d6biteur  principal,  ne  s'appli- 
quait  que  pendant  Texiatence  de  la  lettre  de  garantie  ;  que  quand  cette 
lettre  avait  pris  fin  par  Tavis  pr6vu,  Tobligation  de  la  caution  se  trou- 
vait  transform^e  en  celle  de  payer  le  montant  alors  dd  par  le  d^bi- 
teur,  et  qu'il  n'^tait  plus  loisible  au  cr6ancier  d  accorder  une  proroga- 
tion de  d^lai  au  d^biteur  principal.  Que  la  caution  qui  s'oblige,  sans 
le  consentement  du  d^biteur  principal,  est  Iib6r6e  par  la  prorogation 
du  tenne  accord6e  par  le  cr^ancier  k  ce  d6biteur.  Que  la  version 
anglaise  de  Tarticle  1961  seule  ^nonce  la  doctrine  de  notre  droit  sur 
ce  sujet.— Q.  B.— Friedman  &  Caldwell,  R  J.  Q.,  3  B.  R,  p.  200. 

1904.  A  person  who  has  become  security  for  debt  and  costs  on 
an  appeal  to  the  Court  of  Queen's  Bench,  sitting  in  appeal,  is  a  judicial 
surety,  and  is  not  entitled  to  demand  the  discussion  of  the  principal 
debtor. — C.  R — Riendeav,  vs.  Campbell,  R.  J.  Q.,  3  C.  S.,  p.  393. 

1906a.  The  pledge  of  goods  to  a  bank  by  a  trader,  as  collateral 
security,  the  goods  in  question  being  held  at  the  time  by  the  trader 
under  commercial  documents  of  title,  duly  endorsed  and  transferred 
to  him,  and  the  pledge  being  in  the  course  of  the  bank's  regular 
business,  is  a  commercial  matter  ;  and  the  bank  receiving  such  pledge, 
m  good  faith,  thereby  acquires  a  valid  title  to  the  goods,  and  the  right 
to  dispose  of  the  same  for  its  benefit.  A  transfer  of  promissory  notes, 
made  by  a  trader  to  a  bank,  as  collateral  security  for  a  debt  due  by 
him  to  the  bank,  the  manager  of  the  Bank,  at  the  time  of  the  trans- 
fer, having  reason  to  know  that  the  transferor  is  insolvent,  is  void, 
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under  Art    1036   C.  C. — Q.  B. — Canadian  Bank  of  Commerce  <fe 
Stevenson,  R  J.  Q.,  1  B.  R.,  p.  371. 

The  decision  in  the  above  ca.se  was  modified  by  the  Supreme 
Court,  the  judgment  of  which  is  noted  in  full,  in  this  Supplement,  at 
Article  1036,  decision  number  4. 

1968.  1.  A  person  in  possession,  ostensibly  as  owner,  of  athinfi^, 
may  validly  give  it  in  pawn,  when  the  pledger  receives  it  in  good 
faith,  believing  it  to  belong  to  his  debtor. — Wurtele,  J. —  Williams 
Mfg.  Co.  vs.  WUlocky  13  L.  N.,  p.  145. 

2.  La  convention,  dans  un  acte,  que  le  paiement  sous  un  an  de  la 
dette  et  des  billets  qui  la  constatent  et  qui  restent  jusque  \k  entre  les 
mains  du  cr6ancier,  ^quivaudra  a  r6m6re  des  meubles  qui  y  sont  dits 
donnas  en  paiement,  inaia  qui  sont  laisses  en  la  possession  du  debi- 
teur,  qui  s*oblige  de  les  tenir  assures,  jointe  aux  paiements  k  compte 
de  sa  dette  accept^s  par  le  creancier,  avant  et  apres  I'expiration  de 
Tannic,  n'est  pas,  malgr6,  les  termes  employes,  une  dation  en  paie- 
ment, mais  une  promesse  de  nantissement,  qui  ne  fait  pas  le  cr6ancier 
proprietaire  et  qui  ne  lui  permet  pas  de  revendiquer  ces  meubles. — 
Casault,  J. — Dignard  vs.  Robitaille,  15  Q.  L.  R,  p.  316. 

3.  See  also  case  of  Henderson  vs.  Camj)bell,  noted  in  full  in  this 
Supplement,  at  article  1972,  decision  number  6. 

1970.  1.  Que  la  remise  au  proprietaire  de  Tobjet  donn6  en  gage 
^teint  le  droit  de  gage. — Q.  B. — Mohons  Bank  &  Rochette,  17  R  L., 
p.  139. 

2,  Le  creancier  nanti  d  un  gage,  qui  le  remet  k  son  debiteur,  sur 
uno  reconnaissance  ecrite  de  co  dernier  qu'il  ne  le  prend  que  comme 
fidei-comiiiissaire  ((ritsteeX  perd  son  privilege,  ce  mode  de  conversion 
de  possession,  ad  mis  par  le  droit  anglais,  n  etant  pas  reconnu  par  le 
notre. — Casault,  J,—Molsons  Bank  vs.  Rochette,  14  Q.  L  R,  p.  261. 

3.  Qu'une  convention,  par  laquelle  un  mecanicien  emprunte  de 
I'argent  pour  acheter  des  machineries  et  convient  de  donner  des 
garanties  au  preteur  sur  ces  machineries  et,  apres  les  avoir  achet^es  en 
son  nom,  fait  une  vente  de  ces  machineries  au  preteur,  avec  droit  de 
r^merer  dans  un  certain  delai,  mais  reste  en  possession  des  machi- 
neries, qui  sont  placees  dans  une  batisse  qui  lui  appartient,  ne  constitue 
pas  une  vente  reelle  de  ces  machineries,  Tobjet  de  cette  vente  n'^tant 
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que  de  donner  une  garantie  au  cr^ancier. — C.  R. — Chevalier  vs.  Latra- 
verse,  18  R.  L.,  p.  614.— Ouimet,  J.—  17  R.  K.  142  ;  M.  L.  R.,  6  S.  C, 
p.  .356. 

4.  Que  le  privil^s^e  du  fi^agiste  n'existe  pas,  tant  que  le  gage  n'est 
pas  mis  en  possession  du  cr^ancier,  ou  d'un  tiers,  eonvenu  entre  les 
parties. —  C.  R. —  Murray  vs.  Montreal  &  Sorel  Ry,  Co.,  20  R.  L.,  p. 
437._Tascherbau,  J.— 20  R.  L.,  p.  310. 

5.  Qu'un  er^ancier  ne  peut  r^clamer  le  droit  de  gage  sur  des 
actions  d'une  soci6t6  ineorpor^e,  s'il  n'est  pas  en  possession  de  ces 
actions. — Q.  B. — Daveluy  &  SocietS  Canadienne  Frangaise  de  Cons- 
truction de  Montreal,  20  R.  L.,  p.  638. 

6.  By  a  judgment  of  the  Court  of  Queen's  Bench,  the  Defendant 
Society  was  ordered  to  deliver  up  a  certain  number  of  its  shares,  upon 
payment  of  a  certain  sum.  Before  the  time  for  appealing  expired,  the 
attorney  acZ  litem  for  the  Defendant  delivered  ihe  shares  to  the 
Plaintiffs  attorney  and  stated  he  would  not  appeal  if  the  society 
were  paid  the  amount  directed  to  be  paid.  An  appeal  was  subse- 
quently taken,  before  the  Plaintiffs  attorney  complied  with  the  terms 
of  the  offer.  On  a  motion  to  quash  the  appeal  on  the  ground  of 
acquiescence  in  the  judorment.  Held : — that  the  appeal  would  lie.  Per 
TaschereaUy  J, — That  an  attorney  ad  litem  hrs  no  authority  to  bind 
his  client  not  to  appeal,  by  an  agreement  with  the  opposing  attorney 
that  no  appeal  would  be  taken. — A  by-law  of  a  building  society 
(AppellAnts)  required  that  a  shareholder  should  have  satisfied  all  his 
obligations  to  the  society  before  he  should  be  at  ^liberty  to  transfer 
his  shares.  One  P.,  a  director,  in  contravention  of  the  by-law,  induced 
the  secretary  to  countersign  a  transfer  of  his  shares  to  the  Banque 
Ville-Marie  as  collateral  security  for  an  amount  he  borrowed  from  the 
bank,  and  it  was  not  till  P.'s  abandonment,  or  assignment  for  the 
benefit  of  his  creditors  that  the  other  directors  knew  of  the  transfer 
to  the  bank,  although,  at  the  time  of  his  assignment,  P.  was  indebted 
to  the  Appellant  society  in  a  sum  of  $3,744  for  which  amount,  under 
the  by-law,  his  shares  were  charged  as  between  P.  and  the  society. 
The  society  immediately  paid  the  bank  the  amount  due  by  P.  and 
took  an  assignment  of  the  shares  and  of  P.'s  debt.  The  shares  being 
worth  more  than  the  amount  due  to  the  bank,  the  curator  to  the  in- 
solvent estate  of  P.  brought  an  action,  claiming  the  shares  as  forming 
part  of  the  insolvent's  estate  and  with  the  action  tendered,  the 
amount  due  by  P.  to  the  bank.     The  society  claimed  the  shares  were 
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pledged  to  them  for  the  whole  amount  of  P/s  indebtedness  to  them 
|f;V  under  the  by-laws.    HeJdy  (reversing  the  judgment  of  the  Court  of 

Queen's  Bench  for  Lower  Canada,  appeal  side,  and  restoring  the  judg- 
ment of  the  Superior  Court),  that  the  shares  in  question  must  be  held 
as  having  always  been  charged,  under  the  by-laws,  with  the  amount 
i^,.  of  P/s  indebtedness  to  the  society,  and  that  his  creditors  had  only 

the  same  rights  in  respect  of  these  shares  as  P.  himself  had  when  he 
made  the  abandonment  of  his  property,  viz.,  to  get  the  shares  upon 
payment  of  P.'s  indebtedness  to  the  society.  (Fournier  and  Tasche- 
reau,  J  J,  dissenting.)  —  Supreme  Court.  —  La  Socidte  Canadienne- 
Frangaiae  de  Construction  de  Montreal  &  Devduy,  20  S.  C.  R,  p.  449  ; 
15  L.  N.,  p.  166.— Q.  B— M.  L  R.,  7  Q.  B.,  p.  417. 

7.  A  person  who  is  in  possession  of  a  moveable  article,  as  lessee,  is 
unable  to  pledge  it  effectively,  as  against  the  real  owner,  for  a  past 
due  indebtedness  of  his  own. — Doherty,  J. — Carhonneau  vs.  Mocha- 
hie,  R  J.  Q.,  6  C.  S.,  p.  92. 

8.  Que  le  transport  d  un  connaissement  de  marchandises,  fait  a 
un  particulier,  en  m^xs  1888,  pour  garantir  le  paiement  d'une  dette 

'  contractee  plusieurs  mois  auparavant,  ne  transf^re  aucun  droit  sur 
les  marchandises,  qui  ne  sont  pas  mises  en  la  possession  du  creancier 
cessionnaire  du  connaissement. —  Davidson,  J. —  Fatt  vs.  Shortley,  36 
L  C.  J.,  p.  35. 

9.  That  the  transfer  of  goods,  then  stored  in  New  York,  by  a 
debtor  apparently  solvent,  to  his  creditor,  by  endorsement  of  the  bill 
of  lading,  as  security  for  an  antecedent  indebtedness,  as  well  as  for  a 
note  at  the  time  discounted  by  the  creditor,  is  valid,  and  the  creditor 
may  apply  the  proceeds  of  the  pledge  to  the  antecedent  debt,  and 
recover  on  the  note  discounted  at  the  time. — Q.  [B. —  Watson  & 
Johnson,  M.  L.  R,  7  Q.  B ,  p.  147. 

1971.  1.  Decision  number  4,  noted  at  this  article,  {Bennin^g  A 
Thihaudeau)yfdJA  confirmed  by  the  Court  of  Queen's  Bench  and  by  the 
Supreme^Court  and  is  noted  in  full  in  this  Supplement,  at  article  1976, 
decision  number  1. 

2.  Qu'une  banque,  qui  fait  un  prSt,  et  accepte,  comme  garantie 
ooUat^rale,  un  transport  de  ses  propres  actions  qu'elle  fait  faire  k  son 
g^rant,  est  responsable  de  la  remise  de  ces  actions,  k  Temprunteur, 
lorsque  ce  dernier  a  acquitt^  sa  dette,  quoique  ce  tranport  soit  illegal. 
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— Q.  B. — Exchange  Bank  of  Canada  &  Fletcher y  19  R.  L.,  p.  377  ;  34 
L.  G  J.,  p.  130  ;  M.  L.  R.,  7  Q.  B.,  p.  11. 

3.  Que  le  porteur  d'un  billet  promissoire,  qui  a  6t6  remis  en  gage, 
comme  siiret^  d'une  cr^ance  qu'il  a  contre  Tendosseur  du  billet,  et  qui 
traosporte  ce  billet,  pour  valeur  re^ue,  k  un  tiers,  perd,  par  lit,  tout 
recours  contre  son  d^biteur,  dont  la  dette  se  trouve  ainsi  compens^e 
et  6teinte. — Q.  B. — Lepage  &  Hamd,  19  R.  L.,  p.  439. 

4.  Qu'une  personne  qui  a  une  action  en  dommages  contre  son  d6- 
biteur  et  qui  en  a  regu  un  gage,  n'est  pas  tenu  de  discuter  le  gage 
avant  de  prendre  son  action  en  dommage. — Pagneulo,  J. — City  & 
District  Saving/  Bank  vs.  Oeddes,  M.  L.  R.,  6  S.  C,  p.  243 ;  19  R.  L. 
p.  684. 

5.  Que  le  cr^ancier  gagiste  pent  obtenir  la  vente  du  gage  en  le 
faisant  saisir  entre  ses  mains,  par  saisie-arr§t  apres  jugement. — Tas- 
CHEREAU,  J. — Murray  vs.  Montreal  <fe  Sorel  Ry.  Co.,  20  R.  K,  p.   433. 

6.  Que  la  convention  par  laquelle  le  cr^ancier  gagiste  est  autoris6  k 
disposer  du  gage,  pour  un  prix  d^termin^,  n'empSche  pas  ce  dernier 
de  le  faire  vendre,  s'il  ne  trouve  pas  k  en  disposer  de,gr6  k  gr6  pour 
le  prix  d6termin6. — Jette,  J. — Murray  vs.  Montreal  &  Sorel  Ry.  Co., 
20  R.  L.,  p.  435. 

7.  That  a  contract  by  which  a  building  society  takes  a  transfer 
of  real  estate,  as  security  for  advances  made  by  it  to  the  owner,  and 
then  leases  the  same  property  to  the  debtor,  with  a  stipulation  that, 
in  default  of  compliance  by  the  lessee  with  the  conditions  of  the  lease, 
the  society  may  keep  the  property,  is  lawful ;  and  where^  in  such  case, 
the  lease  has  been  cancelled  by  the  Court,  owing  to  the  debtor's 
default  to  comply  with  the  conditions,  the  society  becomes  absolute 
owner  of  the  property,  and  may  sell  and  dispose  of  it,  without  being 
under  any  obligation  to  account  for  the  proceeds. — Section  12  of  ch. 
69,  C.  S.  L.  C,  which  enables  the  society  to  sell  property  transferred  to 
it  as  security,  and  repay  itself  its  advances  and  hand  over  the  balance 
to  the  owner,  does  not  exclude  the  society's  right  to  stipulate  that,  in 
default  of  payment,  it  may  keep  the  property  pledged. — Q.  B, — Ste- 
wart &  St.  Ann's  Building  Society,  R  J.  Q.,  1  B.  R.,  p.  320. 

1972.  1.  Decision  number  2  noted  at  this  article  ( Exchamge 

Bank  of  Canada  vs.  City  and  District  Savings  Bank)  was  confirmed 

in  Appeal.— M.  L.  R.,  6  Q.  B.,  p.  196. 
34 
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2.  Que  le  d^biteur,  qui  donnc  en  ga^  une  crdance  k  son  cr6an- 
cier,  reste  propri^taire  de  cette  er^anee  et  que^  si  le  cr^ancier,  par  son 
testament,  donne  k  son  d^biteur  une  quittance  de  tout  ce  qu'il  pent 
lui  devoir,  le  d^biteur  pourra  ensuite  percevoir  lui-mSme  le  montant 
de  la  cr^ance  qu*il  avait  mis  en  gage. — Q.  B. — Jetti  &  Dorion,  19  R. 
L,  p.  243 ;  34  L.  C.  J.,  p.  157  ;  M,  L.  R  6  Q.  B.,  p.  438. 

3.  Bevendication,  in  the  hands  of  a  curator  to  an  insolvent  estate, 
of  certain  debentures  illegally  pledged  by  the  insolvents  and  redeem- 
ed by  the  curator.  Hddy  that  such  curator  would  have  no  greater 
rights  over  such  debentures  than  had  the  bank,  pledgee,  and  it  appear- 
ing that  the  full  amount  for  which  they,  with  other  securities,  had 
been  pledged  had  been  more  than  covered  with  the  proceeds  of  such 
other  securities,  the  debentures  must  be  returned  by  the  curator  to 
the  Respondent^  their  rightful  owner- — Q.  B. — Rattray  &  Methot,  16 
Q.  L.  R,  p.  263. 

4.  The  pledgee  of  grain,  pledged  as  collateral  security  for 
advances,  is  not  responsible  for  commissions  on  sales,  made  by  an  agent 
employed  by  the  pledger,  and  acting  solely  under  his  instructions,  as 
owner,  although  such  sales  were'  made  only  on  such  terms  as  were 
satisfactory  to  the  pledgee. — C.  R — Hiraehfeldt  va.  The  Union  Bank 
of  Canada,  R  J.  Q.,  7  C.  S.  p.  300. 

5.  An  action  does  not  lie  to  recover  from  a  broker  a  balance, 
remaining  in  his  hands,  of  money  which  was  deposited  with  him  by 
the  Plaintiff,  as  ''  margin  "  or  security  against  loss  on  transactions  in 
stocks  which  were  being  cairied  on  by  the  broker  for  the  Plaintiff, 
and  which  were  admittedly  mere  fictitious  or  gaming  contrax^ts. — ^C. 
R — Perodeau  va,  Jackson,  R.  J.  Q.,  3  C.  S.,  p.  364. — Dohkrty,  J. — 
R.  J.  Q.,  2  C.  S.,  p.  25. 

6.  Henderson  avait  assur^  sa  vie  dans  la  compagnie  The  New- 
York  Life  Insurance  Company.  Le  12  mars,  1875,  Henderson  trans- 
porta  cette  police,  pour  valeur  re9ue,  h,  un  nomm6  Pacy,  qui,  k  son 
tour,  le  2  septembre,  1875,  la  transporta  au  nomm^  Burke,  Le  jour 
m^me  du  transport,  Burke  donna  une  lettre  a  Pacy,  par  laquelle  il 
s'engageait  k  lui  remettre  cette  police,  si,  avant  son  ^ch^ance,  Pacy  lui 
remboursait  une  sommc  d  argent  que  Henderson  devait  k  Burke. 
Action  par  Tex^cuteur  testamentaire  de  Henderson,  d^c^d6,  contre  les 
repr&sentants  de  Burke,  ^galement  d6c6d6,  all6guant  que  Henderson 
avait  d6sint^ress6  Pacy,  et  que  ce  dernier  lui  avait  retroc6d^  tous  ses 
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droits  en  la  dite  police,  que  le  Demandeur  ignorait  ce  qui  pouvait  Stre 
dA  par  Henderson  k  Burke,  et  eoneluant  k  ee  que  les  repr^sen^nts  de 
Burke  fussent  tenus  de  lui  rendre  un  compte  de  ce  qui  pouvait  leur 
•Stre  dA  par  la  succession  de  Henderson.  Jv^/i ;— lo  Que  le  Deman- 
deur 6tant  demeur6  le  propri^taire  de  la  police  donn^e  en  gage,  les 
D^fendeurs  doivent,  pour  pouvoir  retenir  la  somme  assur^e  par  cette 
police,  prouver  leur  gage,  et  que  le  montant  de  ce  gage,  n'etant  pas 
<!onstat6  par  la  convention  susdite,  c'est  aux  D6fendeurs  k  T^tablir. 
2o.  Que,  partant,  le  Demandeur  est  bien  fond6  k  demander  un  compte 
aux  d^fendeura  et  faute  par  ces  demiers  de  lui  rendre  compte,  ils 
doivent  lui  payer  le  montant  de  la  police.  3o.  Que  Tobligation  impos6e 
par  Tarticle  919  du  Code  Civil  k  Texecuteur  testamentaire  de  faire 
inventaire,  n'empeche  pas  que  Tex^uteur  ne  soit  saisi  de  la  succession 
du  d6funt  d^  I'instant  du  d6c^  de  ce  dernier.  ^  4o.  Que  d'ailleurs 
cette  obligation,  en  supposant  qu  elle  doive  Stre  remplie  pour  donner 
lieu  k  la  saisine,  ne  constituerait  qu'uno  obligation  pr^judicielle  et  le 
d^faut  du  Demandeur  de  Tavoir  remplie  ne  pourrait  etre  plaid^e  que 
par  exception  dilatoire.  (Art.  120  C.  P.  C.)  5o.  Que  Taction  en 
restitution  de  la  chose  donn6e  en  gage  n'est  pas  sujette  k  prescnpikioii, 
vu  que  le  cr^ancier,  qui  a  commenc6  k  poss^er  comme  ga^iste,  est 
cens6  continuer  k  poss^der  k  ce  titre. — Mathieu,  J. — Henderson  vs. 
€ampbeUy  R.  J.  Q.,  4  C.  S.,  p.  4 

1973.  1.  Que  le  fid^i-commissaire,  k  qui  on  remet  la  possession 
d'un  immeuble  affects  k  une  cr^nce  appartenant  k  une  cr^anci^re 
qu'il  repr^sente,  n'est  pas  tenu  de  payer  le  prix  des  travaux  faits  sur 
rimmeuble,  lorsqu'il  6tait  encore  en  la  possession  du  d^biteur,  mais 
depuis  Tacte  de  fid^i-commis. — Q.  B. — FarweU  &  WcMridge,  17  R.  L., 
p.  637  ;  M.  L.  R.,  6  Q.  B.,  p.  77  ;  35  L.  C.  J.,  p.  85.— Supreme  Court. 
—18  S.  C.  R.  p.  1. 

2.  A  similar  decision,  noted  in  this  Supplement,  at  article  1046, 
decision  number  1,  was  rendered  in  the  case  of  —  Q.  B.  — FarweU  & 
Ontario  Car  &  Foundry  Co.,  17  R.  L.,  p.  630 ;  M.  L.  R,  6  Q.  B.,  p.  91  ; 
35  L.  C.  J.,  p.  126.— Supreme  Court.—  18  S.  C.  R,  p.  1. 

197S.  1.  Que  le  cr^ancier  qui,  saus  reserve,  consent  k  un  con- 
cordat avec  son  d^biteur,  n'a  pas  le  droit  de  retenir  les  siiret^  colla- 
t^rales  qu'il  avait  eues  de  son  d^biteur,  ou  le  gage  qu'il  a  en  mains,  si 
ce  n'est  pour  le  garantir  du  montant  de  la  composition — Mathieu,  J 
— Roy  vs.  Fauclier,  17  R.  L.,  p.  287. 
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2.  This  article  must  be  specially  pleaded,  in  order  that  a  creditor 
may  obtain  its  benefit.  If  the  creditor,  at  the  time  he  is  sued  for  the 
restitution  of  the  thing  pledged,  has  already  parted  with  it,  or  treated 
it  as  his  own  property  and  shown  that  he  has  no  intention  of  restor- 
ing it,  he  is  not  entitled  to  the  benefit  of  the  defence  under  this  art- 

cle. — Privy  Council.  — Sen^cal  &  Paiizd,  12  L.  N.,  p.  330 ;  14  App. 
Gas.,  p.  637.— Q.  B.— M.  L.  R„  5  Q.  B.,  p.  461. 

3.  The  Molson's  Bank  took,  from  one  H.,  several  warehouse  receipts 
as  collateral  security  for  commercial  paper  discounted  in  the  ordinary 
course  of  business,  and,  having  a  surplus  from  the  sale  of  the  goods 
represented  by  the  receipts,  claimed,  under  a  parol  agreement,  to  hold 
that  surplus  in  payment  of  other  debts  due  by  H. — Seld  :  that  the 
parol  agreement  was  not  contrary  to  the  provisions  of  the  Banking 
Act,  ch.  120,  sees,  62  et  aeq.and  that,  after  the  goods  were  lawfully 
sold,  the  money  that  remained,  after  applying  the  proceeds  of  each 
sale  to  its  proper  note,  was  simply  money  held  to  the  use  of  H.,  sub- 
ject to  the  terms  pi  the  parol  agreement.  —  Supreme  Court.  — 
Thompson  &  Molson's  Bank,  12  L.  N.,  p.  339 ;  16  S.  C.  R.,  p.  664.— 
DoHERTY,  J.— 8  L.  N.,  p.  363. 

4.  Que  le  cr^ncier,  qui  a  des  garanties  coUat^rales  et  qui  com- 
pose avec  son  d^biteur,  sans  aucune  reserve  quant  aux  garanties  col- 
lat^raJes,  n  a  droit  de  les  retenir  que  pour  assurer  le  montant  de  la 
composition. — Mathieu,  J. — Heney  vs.  Primeau,  18  R.  L,  p.  271. 

6.  The  pledgee,  who  applies  to  his  own  uses  a  sum  of  money 
pledged  as  security  for  the  payment  cf  a  note,  is  guilty  of  an  abuse 
of  the  pledge,  within  the  meaning  of  article  1975  of  the  Civil  Code, 
sufficient  to  justify  the  pledger  in  demanding  repayment  of  such 
money  with  interest  Where  the  return  of  money,  pledged  as  security 
for  the  payment  of  a  note,  is  conditioned  upon  the  collection  by  the 
pledgee  of  the  amount  of  such  note,  the  fact  that  he  has  been  himself 
the  means  of  preventing  the  collection  of  the  note,  fas  by  releasing 
one  of  the  parties  thereto,  the  others  being  insolvent),  will  make  the 
conditional  obligation  (to  return  the  money)  absolute. —  Andrews,  J. 
— Pacavd  vs.  La  Banque  du  Peuple,  R.  J.  Q.,  3  C.  S..  p.  8. 

The  judgment  of  the  Court  of  Appeal  in  the  above  case  is  noted 
in  full  in  this  Supplement,  at  article  1961,  decision  number  6. 

6.  Que  le  propri^taire  d'un  chemin  de  fer  construit  par  un  entre- 
preneur, et  qui  est  convenu  d'en  laisser  la  possession  k  ce  dernier,  jus- 
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qu'^  ce  qu'il  Fait  pay6  du  prix  de  ces  travaux,  peut  cependant  obtcnir 
la  possession  pr6caire  et  temporaire  de  ce  chemin  pour  le  terminer  et 
le  continuer. —  Pagnuelo,  J. —  Baie  dea  Chcdev/ra  Ry.  Co.  va,  Mac- 
farlane,  21  R.  L.,  p.  425. 

7.  The  question  as  to  whether  a  pledgee  being  allowed  to  remain 
in  the  possession  of  the  thing  pledged,  causes  an  interruption  of  pres- 
cription, was  discussed  by  CasauU  /.,  in  the  case  of  McGreevy  va. 
McOreevy,  17  Q.  L.  R,  p.  289. 

8.  The  same  question  also  arose  in  the  case  of  Henderaon  va. 
Campbell,  which  is  noted  in  full,  in  this  Supplement,  at  article  1972, 
decision  number  5. 

1970.  1.  Que,  dans  le  cas  d'une  cession  de  biens  volontaire,  un 
cr^aneier  d'un  d^biteur  et  de  signataires  de  billets  qu'il  a  refus  de  lui 
«n  garantie  collat^rale,  n'est  pas  fond6  k  demander  d'etre  coUoqu^  sur 
le  chiffre  nominal  de  sa  cr^ance,  sans  deduction  des  sommes  par  lui 
revues  sur  les  billets  transportes  depuis  la  production  de  sa  r^lama> 
tion. — ^Q.  B. — Thibaudeau  <k  Benning,  17  R  L.,  p.  173  ;  33  L.  C.  J.,  p. 
39 ;  M.  L.  R,  5  Q.  B.,  p.  425.— C.  R— M.  L.  R.,  2  S.  C,  p.  338. 

The  above  decision  was  confirmed  by  the  Supreme  Court,  which 
held  as  follows  : — 

That  a  creditor,  who  by  way  of  security  for  his  debt,  holds  a 
portion  of  the  assets  of  his  debtor,  consisting  of  certain  gfoods  and 
promissory  notes  endorsed  over  to  him  for  the  purpose  of  effecting  a 
pledge  of  the  securities,  is  not  entitled  to  be  collocated  upon  the  estate 
of  such  debtor,  in  liquidation  under  a  voluntary  assignment,  for  the 
full  amount  of  his  claim,  but  is  obliged  to  deduct  any  sums  of  money 
he  may  have  received  from  other  parties  liable  upon  such  notes,  or 
which  he  may  have  realized  upon  the  goods  ; — Foumier,  J.,  diaaenting^ 
on  the  ground  that  the  notes  having  been  endorsed  over  to  the 
<sreditor,  as  additional  security,  all  the  parties  thereto  became  jointly 
and  severally  liable  and  that,  under  the  common  law,  the  creditor  of 
joint  and  several  debtors  is  entitled  to  rank  on  the  estate  of  each  of 
the  co-debtors  for  the  full  amount  of  his  claim  until  he  has  been  paid 
in  full,  without  being  obliged  to  deduct  therefrom  any  sum  received 
from  the  estates  of  the  co-debtors  jointly  and  severally  liable  therefor* 
— QwyrvTie,  J.,  diaaenting,  on  the  ground  that,  there  being  no  insol- 
vency law  in  force,  the  Respondent  was  bound,  upon  the  construction 
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of  the  agreement  between  the  parties,  viz.,  the  voluntary  assignment^ 
to  collocate  the  Appellants  upon  the  whole  of  their  claim  as  secured 
by  the  deei— Supreme  Court. — Banning  <k  Thibeaudeau,  20  S.  C. 
R.,  p.  110. 

2.  Under  the  common  law  of  this  Province,  a  creditor,  claiming 
against  the  estate  of  a  joint  debtor,  is  entitled  to  take  a  dividend  on 
his  claim  only  after  deduction  therefrom  of  whatever  sums  he  may 
have  received  from  his  other  joint  debtora  Money  due  by  the 
creditor,  at  the^time  of  the  claim,  is  to  be  set  off  against  it  and  not 
against  the  dividend  to  be  declared  upon  it. —  Andrews,  J. —  Chinic 
V8,  Bank  of  British  North  America,  14  Q.  L.  R.,  pp.  265  and  289. 

3.  Qu'un  cr^ancier  n'a  pas  droit  d'etre  coUoqu^  sur  le  plein  mon- 
tant  de  sa  reclamation,  sur  les  biens  de  differents  obliges  conjointe- 
ment  et  solidairement  au  paiement  de  cette  creance,  sans  d^uire  de 
cette  r&lamation  ce  qu'il  a  re^u  sur  les  biens  de  Tun  d'eux,  avant  sa 
production. — Q.  B. — Ontario  Bank  &  Chaplin,  17  R.  L.,  p.  246  ;  M.  L. 
R.,  5  Q.  B.,  p.  407. 

The  decision  in  the  above  case  was  confirmed  by  the  Supreme 
Court,  which  held  as  follows. 

Per  Ritchie  C,  J.,  and  Taschereau  J.,  affirming  the  judgment  of 
the  court  below,  (Strong  and  Foumier,  J  J.  contra),  that  a  creditor  is 
not  entitled  to  rank  for  the  full  amount  of  his  claim  upon  the  separ- 
ate estates  of  insolvent  debtors,  jointly  and  severally  liable  for  the 
amount  of  the  debt,  but  is  obliged  to  deduct  from  his  claim  the 
amount  previously  received  from  the  estates  of  the  other  parties 
jointly  and  severally  liable  therefor. — Per  Gwynne  and  Patterson  J  J. 
That  a  person  who  has  realized  a  portion  of  his  debt  upon  the 
insolvent  estate  of  one  of  his  co-debtors,  cannot  be  allowed  to 
rank  upon  the  estate  fin  liquidation  under  the  winding-up  Act^  of 
his  other  co-debtors,  jointly  and  severally  liable,  without  first 
deducting  the  amount  he  has  previously  received  from  the  estate  of 
his  co-debtors.— (R  S.  C,  ch.  129  sec.  62.  The  Winding-up  Act.) 
Held,  also,  that  a  person  who  makes  a  deposit  with  a  bank  after  its 
suspension,  the  deposit  consisting  of  cheques  of  third  parties  drawn 
on  and  accepted  by  the  bank  in  question,  is  not  entitled  to  be  paid  by 
privilege  the  amount  of  such  deposit.  —  Supreme  Court.  —  Ontario 
Bank  &  Chaplin,  20  S.  C.  R.,  p.  152. 

1977.  The  Respondent  obtained  against  the  Montreal  and  Sorel 
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Railway  Company  a  judgment  for  the  sum  of  $675  and  costs  and 
having  caused  a  writ  of  venditioni  exponas  to  issue  against  the  rail- 
way property  of  the  Montreal  and  Sorel  Railway,  the  Appellants,  who 
were  in  possession  and  working  the  railway,  claimed,  under  a  certain 
Oigreement  in  writing,  to  be  entitled  to  retain  possession  of  the  railway 
property  pledged  to  them  for  the  disbursements  they  had  made  on  it, 
and  filed  an  opposition  afin  de  charge  for  the  sum  of  $35,000  in  the 
hands  of  the  Sheriff.  The  Respondent  contested  the  opposition.  The 
agreement  relied  on  by  the  Appellant  company  was  entered  into  bet- 
ween the  Montreal  and  Sorel  Railway  and  the  Appellant  company, 
and  stated,  amongst  other  things,  that  the  Montreal  and  Sorel  Railway 
Company  was  burthened  with  debts  and  had  neither  credit  nor 
money  to  place  the  road  in  running  order,  etc  The  amount  claimed 
for  disbursements,  etc.,  was  over  $35,000.  The  Superior  Court,  whose 
judgment  was  affirmed  by  the  Court  of  Queen's  Bench  for  Lower 
Canada,  dismissed  the  opposition  ajin  de  charge.  Held : — 1st.  That 
such  an  agreement  must  be  deemed  in  law  to  have  been  made  with 
intent  to  defraud  and  was  void  as  to  the  anterior  creditors  of  the 
Montreal  and  Sorel  Railway  Company.  2nd.  That,  as  the  agreement 
granting  the  lien  or  pledge  affected  immovable  property,  and  had  not 
been  registered,  it  was  void  against  the  anterior  creditors  of  the 
Montreal  and  Sorel  Railway  Company,  (Art.  1977,  2015  and  2094  C 
C.)  3rd.  That  Art.  419  C.  C.  does  not  give  to  a  pledgee  of  an  immo- 
veable, who  has  not  registered  his  deed,  a  right  of  detention,  as  against 
the  pledger's  execution  creditors,  for  the  payment  of  his  disburse- 
ments on  the  property  pledged,  but  the  pledgee's  remedy  is  by  an 
opposition  afinde  conserver  to  be  paid  out  of  the  proceeds  of  the  ju- 
•  dicial  sale.  ('Art  1972  C.  C.) — Supbeme  Court. — The  Great  Eastern 
Railway  Co,  &  Lambe,  21  S.  C.  R.,  p.  431. 

1979.  As  to  transfer  of  Bills  of  Lading,  Cove  Receipts,  &c.,  see 
Vol  XL,  p.  629. 

1.  Que  bien  qu'aux  termes  de  Tarticle  5646  des  S.  R  Q.,  le  trans- 
port d'un  connaissement  ne  garantit  que  les  lettres  de  change,  billets, 
ou  dettes,  actuellement  n^oci^es  ou  contract^es  au  moment  de  Ten- 
dossement  du  connaissement,  cependant  il  est  loisible  aux  parties  int^- 
ress^s  de  d^roger  k  cette  loi,  par  une  convention  particuli^re,  et  de 
oonvenir  que  la  garantie  s'appliquera  k  des  avances  ant^rieures* — Lo- 
RANGKR,  J.—Wvlffv8.  Watson,  20  R  L.,  p.  77. 

2.  Le  droit  de  gage  conf ^r6  par  un  endossement  du  rcQU  du  garde- 


f 
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ijT  magasin  ne  dure  que  sis;  moia — Casault,  J. — Maonider  va,  BeatUiefu 

16  Q.  L.  R.,  p.  295. 

^^..  3.  See  also  case  of  Hirschfeldt  va.  Union  Bank,  noted  in  this 

Supplement  at  article  1972,  decision  number  4. 


««-. 


#.;•      '  *•  Q°«  1«  transport  d'un  connaisaement  de  marchandises,  fait  k 

h^'  un  particulier,  en  mars  1888,  pour  garantir  le  paiement  d'une  dette 

^!*  contract^e  plusieurs  mois  auparavant,  ne  transf^re  aucun  droit  sur 

les  marchandises,  qui  ne  sont  pas  mises  en  la  possession  du  cr6ancier 
cessionnaire  du  connaissement — Davidson,  J. — Fatt  va,  Shortley,  35 
L.  C.  J.,  p.  35. 

5.  That  the  transfer  of  goods,  then  stored  in  New  York,  by  a 
debtor  apparently  solvent,  to  his  creditor,  by  endorsement  of  the  bill 
of  lading,  as  security  for  an  antecedent  indebtedness,  as  well  as  for  a 
note  at  the  time  discounted  by  the  creditor,  is  valid,  and  the  creditor 
may  apply  the  preceeds  of  the  pledge  to  the  antecedent  debt,  and 
recover  on  the  note  discounted  at  the  time. — ^Q.  B. —  Wataon  dk 
Johnson,  M.  L.  R.,  7  Q.  B.,  p.  147. 

19!!^0.  The  provisions  of  article  1092  of  the  Civil  Code,  which 
deprive  the  debtor  of  the  benefit  of  delay  in  certain  cases,  are  to  be 
strictly  construed,  and  a  creditor  seeking  to  enforce  payment  of  a 
debt  before  maturity  must  formulate  clearly  and  distinctly,  in  his 
declaration,  the  reasons  upon  which  he  bases  his  demand.  As  long  as 
a  debtor  is  not  insolvent,  he  has  an  absolute  right  to  administer  his 
estate  and  dispose  of  his  assets,  provided  he  does  so  prudently  and 
without  fraud,  and  art.  1092  has  no  application  to  such  administra- 
tion ;  the  security  which  that  article  forbids  the  diminution  of 
meaning  only  securities  specially  given  under  contract.  The  maturity 
of  a  note,  during  the  pendency  of  an  action  prematurely  brought  upon 
it,  is  no  answer  to  the  exception  of  the  Defendant  that  such  a  note 
was  not  payable  at  the  moment  of  the  institution  of  the  action.  —  C. 
R. —  Wark  va.  Perron,  R.  J.  Q.,  3  C.  S.,  p.  56. 

1981.  Where  a  person,  notoriously  insolvent,  transfers  a  policy 
of  life  insurance  to  a  creditor,  as  collateral  security  for  a  pre-existing 
debt,  and  the  amount  of  the  insurance  is  received  by  such  creditor 
after  the  death  of  the  assignor,  any  other  creditor  may  bring  an  action 
against  such  assignee  to  set  aside  the  assignment  and  compel  him  to 
pay  the  money  into  Court,    for   distribution   among  the  creditors 
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generally. — Davidson,  J, — Prentice  vs.  Steele,  M.  L.  R,  4  S.  C,  p. 
319.-0,  R— M.  L.  R,  5  S.  C,  p.  294 

1989.  1.  Les  osiensiles  et  effeis  saisis  sur  une  personne  pour 
fraudes  et  infractions  aux  lois  da  revenu  de  Tint^rieur  et  sujets,  comme 
tels,  k  confiscation,  deviennent,  du  moment  que  la  confiscation  est 
prononc^e,  la  propri6t6  absolue  de  la  couronne,  qui  pent  en  disposer 
comme  bon  lui  semble,  nonobstant  tout  lien,  droit  ou  privilege  que  les 
tiers  peuvent  pr^tendre  sur  iceux.  Lorsqu'une  saisie  preventive  a 
6te  faite,  sur  un  individu  accus6  de  violation  des  lois  du  revenu,  la 
couronne  pent  demander,  par  opposition,  qu'il  soit  sursis  k  la  saisie 
subs^quente  pratiqu6e  k  la  poursuite  du  locateur  des  meubles  d&jk 
saisis  par  les  officiers  du  revenu,  et  jusqu'ii  ce  qu'il  soit  adjug^  but 
la  plainte  des  officiers  du  Revenu,  et  jusqu'^  ce  que  la  confiscation  soit 
prononc6e ;  le  droit  de  la  couronne,  dans  ce  cas,  primant  le  privilege 
du  locateur. — Q.  B. — Thompson  &  Rasconi,  R  J.  Q.,  2  B.  R,  p.  483. — 
Mathieu,  J.— R  J.  Q.,  1  C.  S,,  p.  307. 

2.  Crown  property  is  not  in  com/merdo,  and,  therefore,  no  lien 
can  attach  to  it  No  lien  can  attach  to  property  for  a  debt  due  by 
the  Crown,  which,  being  in  presumption  of  law,  at  all  times  solvent, 
can  never  be  bound  to  give  security.  QuoBve,  has  a  printer  a  lien  on 
manuscript  given  him  to  be  printed  for  the  cost  of  the  printing. 
Andrews,  J. — Dussavlt  vs,  Fortier,  R  J.  Q.,  4  C.  S.,  p.  304. 

1994.  1.  Que  les  frais  faits  pour  la  conservation  d'une  somme 
de  deniers  substitute  sont  privilegies  sur  cette  somme. — Q.  B. — Bar- 
nard &  Molson,  19  R  L.,  p.  296  ;  M.  L.  R ,  6  Q.  B.,  201.— Wurtele,  J. 
—  M.  L.  R,  5  S.  C,  p.  374. 

2.  The  government  of  each  province  of  Canada  represents  the 
Queen  in  the  exercise  of  her  prerogative  as  to  all  matters  affecting 
the  rights  of  the  province. — The  Queen  vs.  The  Bank  of  Nova  Scotia 
(\1  Can.  S.  C.  R.  1)  followed  Owynne,  J,,  dissenting. — Under  sec.  79  of 
the  Bank  Act  (R  S.  C.  c.  120)  the  note  holders  have  the  first  lien  on 
the  assets  of  an  insolvent  bank  in  priority  to  the  Crown.  (Strong  <k 
Taschereau,  JJ.,  dissenting.^  But  see  the  present  Bank  Act  (33  Vict 
ch.  31  s.  53^  passed  since  this  decision. — Supreme  Court.  —  (On 
Appeal  from  the  Supreme  Court  of  New-Brunswick.^) — The  Maritime 
Bank  vs.  The  Queen,  20  S.  C.  R,  p.  695. 

3.  A  carrier,  who  has  put  the  thing  transported  in  the  particular 
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place  specified  in  the  contract  of  carriage,  is  not  considered  to  have 
thereby  dispossessed  himself  of  it,  and  his  right  of  retention,  under 
Art.  1679  C.  C,  until  he  is  paid  for  the  carriage,  still  exists,  and  may 
be  asserted  by  conservatory  seizure  against  parties  claiming  title  by 
purchase. — C.  R. — GrovZx  vs.  Wilson,  R.  J.  Q.,  1  C.  S.,  p.  546. 

4.  See  also  case  of  Thompson  vs.  Rasconi,  noted  in  this  Supple- 
ment at  article  1989,  decision  number  1. 

1994b.  Amendment,  —  /.  The  following  article  is  cwided  after 
article  1994b  of  the  Civil  Code  of  Lower  Canada  : — 

"  1994c.  Every  person  engaging  himself  to  cut  or  manufacture 
timber,  or  to  draw  it  out  of  the  forest,  or  to  float,  raft  or  bring  it 
down  rivers  and  streams,  has,  for  securing  his  wa^s  or  salary,  a 
privilege,  ranking  with  the  claims  of  creditors  who  have  a  right  of 
pledge  or  of  retention,  upon  all  the  timber  belonging  to  the  person  for 
whom  he  worked,  and, 'if  he  worked  for  a  contractor,  sub-contractor 
or  foreman,  upon  all  the  timber  belonging  to  the  person  in  whose 
service  such  contractor,  sub-contractor  or  foreman  were,  and  which 
was  cut,  drawn  or  floated  by  such  contractor,  sub-contractor  or  fore- 
man ;  but  said  privilege  is  extinguished  as  soon  as  the  lumber  shall 
have  passed  into  the  hands  of  a  third  person  who  has  bought  it,  has 
received  delivery  thereof  and  has  paid  the  price  therefor  in  full. 
Such  privilege  in  no  wise  aflects  that  which  the  Banks  may  acquire 
in  virtue  of  the  Banking  Act.  However,  in  the  cfiise  in  which  the 
creditor  has  worked  for  a  contractor  or  sub-contractor,  such  privilege 
shall  not  exist  unless  the  person  having  a  right  thereto  has  given  a 
verbal  notice  to  the  person  aflected  by  the  exercise  thereof,  and  to 
the  debtor  or  their  agents  or  employees,  in  the  presence  of  two 
witnesses,  or  a  notice  in  writing,  of  the  amount  due  to  him  at  each 
term  of  payment,  as  soon  as  possible,  and  such  notice  may  be  given 
by  one  creditor  for  and  in  the  name  of  all  the  others  who  are  unpaid. 

2.  In  the  event  of  a  contestation  between  the  creditor  and  the 
debtor  respecting  the  amount  due,  the  creditor  shall,  without  delay, 
give  written  notice  to  the  person  aflected  by  the  exercise  of  such 
right,  and  the  latter  shall  then  retain  the  amount  in  dispute  until  he 
receives  a  written  notification  of  an  amicable  settlement  or  of  a 
judicial  decision.  " 

Z.  Article  610  of  the  Code  of  Civil   Procedure  is  amended  by 
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eulding,  after  the  words  "  Workmen  upon  things  repaired  by  them,  " 
the  words :  "  and  persons  having  a  privilege  in  virtue  of  article  1994c 
of  the  Civil  Code. "  — Q.  57  Vict.,  cap.  47. 

\9Wi.  1.  Que  les  frais  faits  par  le  premier  saisissant,  pour  saisir 
et  contester  une  opposition  faite  k  sa  saisie,  doivent  6tre  pr^fer^s  k 
ctjux  d'un  second  saisissant,  quand  mSme  la  vente  a  lieu  sur  la  saisie  du 
second  saisissant. — C.  R — Lacoate^va.  Lawrence,  17  R.  L.,  p.  16 ;  33  L. 
C  J.,  p.  67. 

2.  Que  par  frais  de  justice  il  faut  entendre  tous  ceux  faits  dans 
rint6r^t  commun,  soit  pour  faire  entrer  la  chose  dans  le  domaine  du 
d^biteur,  soit  pour  emp^cher  qu'elle  ne  soit  enlevde,  diminu6e  ou  per- 
due, et  que,  sous  I'article  2009  C.  C,  les  frais  faits  dans  I'int^rSt  com- 
mun et  d^clar^s  privil^gi^s,  ne  sont  pas  n^cessairement  des  frais  en- 
courus  dans  un  litige,  mais  qu'il  suffit  qu'ils  aient  6t6  exposes  dans 
I'int^rSt  commun. — Q  B. — Barnard  Jk  Molson,  19  R.  L,  p.  296  ;  M. 
L.  R.,  6  Q.  B.,  p.  201.— WuRTELE,  J.— M.  L.  R,  5  S.  C,  p.  374. 

3.  The  Defendant,  Plaintiffs  tenant,  became  insolvent  and 
assigned  to  the  Opposant,  who  took  no  possession.  Later,  the  Plain- 
tiff seized  and  sold  Defendant's  effects,  under  a  writ  of  attachment  for 
rent,  and  on  the  proceeds  the  Opposant  sought  to  be  paid  his  bill  as 
curator  by  privilege.  Held :  That  the  Opposant  had  no  right  to  be 
collocated  for  any  portion  of  his  claim  to  the  detriment  of  the  Plain- 
tiff who,  as  landlord,  had  a  lien  upon  the  whole  of  the  effects  seized 
and  sold. — Andrews,  J. — Mc  William  vs.  Oaler,  R,  J.  Q.,  2  C.  S.,  p.  126. 

1998.  Amendment  : —  "  Article  1998  of  the  said  Code,  as  con- 
''  tained  in  article  5827  of  the  said  Revised  Statutes,  is  amended  by 
"  substituting  for  the  word  "  fifteen  "  in  the  second  line  of  the  last 
"  clause,  the  word  "  thirty  '\ — Q.  54  Vict  cap.  39,  sec.  2. 

1.  Que  le  privilege  que  pent  avoir  le  vendeur  d'un  meu- 
ble,  pour  son  prix,  ne  s'^tend  pas  sur  le  produit  de  la  vente  de  I'im- 
meuble  auquel  il  a  6t6  incorpor6  et  avec  lequel  il  a  ^t6  saisi  et  vendu 
comme  en  faisant  partie.  Le  privilege  du  vendur  d'un  meuble  non 
pay6  n'est  que  pour  le  prix  et  ne  s'^tend  pas  aux  frais  de  poursuite  ou 
autres  accessoires. — C.  R. — BUodeau  va,  Sha/rplea,  16  R.  L.  p.  524. 

2.  Le  privilege  pour  le  prix  du  vendeur  d'un  meuble  incorpor^  k 
un  immeuble  ne  prime  pas  les  hypoth^ques  inscrites  sur  cet  immeuble. 
— C.  R. — BUodeau  ve,  Sharplea,  14  Q.  L  R,  p.  332. 
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3.  Que  le  vendeur  d*un  meuble,  qui  stipule  qu'il  restera  propri6- 
taire  de  la  chose  vendue,  taut  que  le  prix  n*en  sera  pas  pay6,  n'a  pas 
le  droit,  apr^  la  cession  de  biens  de  Tacheteur,  d'etre  colloqu6,  par 
privilege,  sur  tons  les  biens  cedes  pour  le  prix  de  vente  de  cet  objet 
particulier. — Q.  B. — McKenzie  &  Chapleau  19  R  L.,  p.  402.  This  case 
is  also  reported  (under  the  name  of  Irving  &  Chapleau)  in  the  M.  L. 
R.,  6  Q.  B.,  p.  157. 

4.  L'absent,  aux  biens  duquel  un  gardien  a  &t6  nomm^,  en  vertu 
de  Tarticle  780  C.  P.  C,  est  en  faillite  dans  le  sens  du  dernier  alin6a 
de  I'article  1998  C.  C.  Le  privilege  du  vendt^ur  d'un  meuble  non  pay^, 
d*6tre  prif6r6  sur  le  prix,  est  perdu  par  I'expiration  des  quinze  jours 
qui  suivent  la  vente,  lorsque  Tacheteur  a  fait  faillite. — C.  R. — Duhai- 
me  V8.  Pratte,  16  Q.  L.  R.,  p.  258. 

5.  Defendant  purchased  from  Plaintiff  a  cargo  of  coals,  to  be 
settled  for  by  his  promissory  note  at  three  months,  deliverable  to 
Plaintiff  on  the  unloading  of  the  cargo  on  the  wharf,  but  failed  to  give 
or  offer  such  note,  and  in  spite  of  diligent  search  he  could  not  be 
found,  whereupon  Plaintiff  took  a  saiaie-conservatoire  and  seized  the 
coals,  without,  however,  alleging  secretion,  absconding  or  insolvency 
on  the  part  of  Defendant,  or  asking  the  resiliation  of  the  sale.  Held, 
dismissing  petition  to  quash,  that  Defendant's  default  to  give  such 
note  entitled  Plaintiff  to  demand  immediate  payment  in  cash  and  at 
the  moment  of  resorting  to  his  seizure  he  was  in  the  position  of  an 
unpaid  vendor  for  cash,  having  the  right  to  protect  his  privilege  by 
saiaie'Conservatovre,  An  unpaid  vendor,  even  under  a  credit  sale, 
has  a  right  to  protect  his  privilege  by  a  saisie-conservatoire  of  the 
thing  sold. — C.  R. — Maguire  vs.  BaUe,  R.  J.  Q.,  3  C.  S.,  p.  75. 

6.  Une  vente  de  machineries,  faite  k  la  condition  qu'elle  seront 
poshes  par  le  vendeur  et  mises  en  bon  6tat  de  fonctionnement,  k  la 
satisfaction  de  Tacheteur,  est  de  la  nature  d'une  vente  k  Tessai  et 
reste  suspendue  jusqu'ii  6v6nement  de  la  condition,  et  si,  aprfes  essai, 
Tacheteur  se  declare  non  satisfait  et  refuse  de  les  accepter,  la  vente 
n'est  pas  parfaite  et  no  transfere  pas  la  propri^te  des  machines  k 
Tacheteur.  Lesmaxshines  ne  deviennent  pas,  par  telle  installation, 
immeubles  par  destination,  parce  qu'elles  n*appartenaient  pas  au  pro- 
pri6taire  du  fonds  et  n'y  ont  pas  et6  plac6es  par  lui,  et  parce  que  le 
vendeur  ne  les  y  a  placees  qn*k  Tessai,  sous  condition  d'acceptation,  et 
non  pas  k  perp^tuelle  demeure.  En  supposant  mgme  la  vente  parfaite, 
le  vendeur  aurait  droit  d'en  demander  la  resolution  pour  cause  de 
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non-paiement  d'une  partie  du  prix,  payable  comptant,  et  de  reven- 
diquer  les  machines  dans  les  quinze  jours  de  la  declaration  de 
non-acceptation. — Routhier,  J. — Ness  vs.  Cowan,  R.  J.  Q.,  6  C.  S.,  p. 
423. 

1999.  The  names  of  the  parties  in  decision  namber  18,  noted  at 
this  article;  were  Hatchette  vs.  Gooderham. 

2000.  1.  Que  le  privilege  du  vendeur  d'etre  pay6  avant  tout 
autre  cr^ancier,  k  Texception  du  locateur  et  du  gagiste,  sur  le  produit 
de  la  vente  de  la  chase  vendue  par  lui,  lorsqu'elle  est  encore  dans  les 
mSmes  conditions  et  qu'il  n'est  plus  dans  les  d^lais  pour  la  revendi- 
quer,  pent  s'exercer,  m6me  apr^s  les  quinze  jours  qui  suivent  la  vente, 
dans  un  cas  de  f aillite. — Wurtele,  J. — LaUemand  vs.  Stevenson,  M. 
L.  R,  5  S.  C  p.  106. 

2.  That  the  privilege  granted  to  the  unpaid  vendor,  by  article 
2000  C.  C,  can  be  exercised  only  within  fifteen  days  from  the  date  of 
sale,  in  cases  ofjinsolvency. — Gill,  J. — McDougall  vs.  Lyendecker,  M. 
L.  R,  6  S.  C,  p.  222. 

3.  The  lessor's  consent  to  allow  his  debtor's  effects  to  be  sold  by 
private  auction,  rather  than  by  judicial  sale,  will  not  prejudice  his 
claim  upon  the  effects  of  third  parties,  also  garnishing  the  premises, 
where  it  is  not  shown  that  the  result  was  less  favorable  than  would 
have  been  that  of  a  judicial  sale  ;  but  the  proceeds  must  be  applied, 
as  regards  rank  and  privilege  of  claims,  in  the  same  manner  as  if 
distributed  in  court. — Andrews,  J. — VaUi^e  vs.  Carrier,  R  J.  Q..  6 
C.  S.,  p.  1. 

4.  See  also  case  of  Maguire  &  BaUe,  noted  in  this  Supplement,  at 
article  1998,  decision  number  5. 

2001.  QiuBre,  has  a  printer  a  lien  on  manuscript  given  him  to 
be  printed  for  the  costs  of  the  printing  ? — Andrews,  J. — DussavU  vs. 
Fortier,  R.  J.  Q.,  4  C.  S.,  p.  304. 

2002.  The  widow  and  the  tutor  to  the  minor  children  of 
deceased  have  the  control  of  the  funeral  service,  and  the  succession 
will  not  be  held  responsible  for  the  costs  of  service  ordered  contrary 
to  their  wishes,  and  which  the  means  of  the  decea^ied  did  not  justify. 
— Tait,  J. — Barrette  vs.  Lallier,  R  J.  Q.,  3  C.  S.,  p.  541. 


542  Consolidated  Supplement  No,  l.—Arts,  2009-2011, 

2009.  Amendment.— Paragraph  7  of  article  2009  of  the  Civil 
Code  is  replaced  by  the  following : — 

"  7.  The  claim  of  the  labourer,  workman,  supplier  of  building 
materials  and  builder  (chief  contractor)  subject  to  the  provisions  of 
article  2013/ —Q.  57  Vict.,  cap.  46,  par  1 : 

Note  : — This  amendment  has  itself  been  amended,  at  the  recent 
Session  of  the  Legislature,  by  an  Act  which  has  not  yet  been  chaptered 
and  reading  as  follows. 

Paragraph  7  of  article  2009  of  the  Civil  Code,  as  replaced  57 
Victoria,  chapter  46,  section  1,  is  replaced  by  the  following  : 

"  7.  The  claim  of  the  laborer,  workman,  architect  and  builder, 
"  subject  to  the  provisions  of  article  2013." 

1.  Que  le  propri^taire,  qui  construit  k  ses  f rais  un  mur  de  cldture, 
dans  la  ligne  entre  son  terrain  et  celui  de  son  voisin,  n'a  pas,  pour  la 
moiti6  du  priK  de  cette  cldture,  de  recours  contre  le  tiers  acqu6reur  du 
terrain  du  voisin. — Mathieu,  J. — McQowan  va,  Amyotte,  17  R.  L.,'  p. 
329. 

2.  Que,  sous  1  article  2009  C.  C,  les  frais  faits  duns  Tint^rSt  com- 
mun  et  d^lar^s  privil^gi^,  ne  sont  pas  n^essairement  des  frais  en- 
<x>urus  dans  un  litige,  mais  qu'il  suffit  qu'ils  aient  6i6  exposes  dans 
rint6r6t  commun. — Q.  B. — Barnard  <b  Molaon,  19  R.  L.,  p.  296  ;  It 
L.  R.,  6  Q.  B.,  p.  201.— Wurtele,  J.— M.  L.  R.,  5  S.  C,  p.  374. 

3.  Que  les  frais  d'ouverture  et  d'administration  de  la  faillite  ne 
sont  pas.  en  g^n^ral,  faits  dans  Tint^rSt  des  cr^anciers  hypoth^caires, 
dont  les  droits  sont  assures.  Que  les  frais  qui  ont  pour  objet  la  con- 
servation et  la  liquidation  des  biens  immobili^rs  peuvent  seuls  %tve 
consider^s  comme  frais  de  justice  privil6gi&3. — Qagn£,  J. — DeBerger 
V8,  Kane,  13  L  N.,  p.  410. 

2011.  Where  certain  lots,  cadastral  subdivisions  of  a  larger  lot 
of  land,  were  sold  by  the  sheriff,  and  against  the  proceeds  the  muni- 
cipality filed  a  claim  for  taxes  on  the  whole  lot,  without  indicating 
the  amount  chargeable  to  each  subdivision  it  was  held  that  the  claim 
was  not  one  upon  which  the  corporation  could  be  collocated  for  any 
sum  whatever,  and  the  prothonotary  was  justified  in  ignoring  the  claim 
and  collocating  the  creditor  next  in  rank.  — Andrews,  J.  —  'J  easier 
V8.  Burroughs,  R.  J.  Q.,  6  C.  S.,  p.  40. 
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2018.  Erratum : — ^In  this  article,  the  word  "  second  "  is  omitted, 
between  the  words  ''  such "  and  ''  atatemeni"  at  the  end  of  the 
eleventh  and  the  beginning  of  the  twelfth  lines. 

Amendmfient — Article  2013  of  the  said  Code  is  replaced  by  the 
follovdng  articles  : 

"  2018.  The  labourer,  workman,  supplier  of  building  materials 
and  the  builder  (chief  contractor)  have  a  right  of  preference  upon 
immoveables,  to  the  amount  of  the  increased  value  given  by  the  work 
done  or  material  furnished,  over  any  other  creditor,  except  the  creditor 
having  one  of  the  privileges  mentioned  in  the  first  six  paragraphs  of 
article  2009,  and  shall  further  have  a  preference  over  all  chiragr^hic 
creditors  unon  the  said  immoveables. 

*'  2018a.  The  privilege  of  the  labourer,  workman,  supplier  of 
materials  and  builder  (chief  contractor)  ranks  as  follows  : 

1.  The  labourer. 

2.  The  workman. 

3.  The  supplier. 

4.  The  chief  contractor. 

"  2018&.  The  right  of  preference  or  privilege  upon  the  immov- 
eable exists  as  follows  : 

1.  Without  registration  of  the  claims  in  favor  of  the  debt  due 
the  labourer,  workman,  supplier  of  materials  and  the  builder  (chief 
contractor),  during  the  whole  time  they.are  occupied  at  the  work  or 
while  such  work  lasts,  as  the  case  may  be ;  and  with  registration, 
provided  it  be  registered  within  the  thirty  days  following  the 
completion  or  the  cessation  of  the  work. 

2.  But  such  right  of  preference  or  privilege  shall  exist  only 
for  two  years  from  the  date  of  the  registration,  unless  a  suit  be  taken 
in  the  interval,  or  unless  a  longer  delay  for  payment  has  been 
stipulated  in  the  contract 

"  2018c.  The  preservation  of  this  privilege  is  subject  to  the 
following  conditions  : 

1.  The  labourer  and  workman  must  give  notice  in  writing  or 
verbally  before  a  witness,  to  the  proprietor  of  the  immoveable,  that 
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they  have  not  been  paid  for  their  work,  for  each  term  of  payment 
due. 

Such  notice  may  be  given  by  one  of  the  employees  in  the  name 
of  all  the  other  labourers  or  workmen  who  are  not  paid. 

2.  The  supplier  of  materials  shall,  before  delivery  of  the  materials, 
give  notice  in  writing,  to  the  proprietor  of  the  immoveable,  of  the 
contracts  made  by  him  for  the  delivery  of  materials,  and.  mention  the 
costs  thereof  and  the  immoveable  for  which  they  are  intended. 

3.  The  sub-contractor  shall,  within  eight  days  from  the  signing  of 
the  contracts,  also  inform  the  proprietor  or  the  bailleur  de  fonds,  or 
either  of  them,  as  the  case  may  be,  or  his  agents,  of  the  contracts  he 
has  entered  into  with  the  chief  contractor. 

2018c2.  In  order  to  meet  the  privileged  claims  of  the  labourer, 
workman  and  supplier  of  materials,  the  proprietor  of  the  immoveable 
may  retain  an  amount  equal  to  that  which  he  has  paid  or  will  be 
called  upon  to  pay,  according  to  the  notices  he  has  received,  so  long 
as  such  claims  remain  unpaid. 

SSOIS^.  In  the  event  of  a  difference  of  opinion  between  the 
creditor  and  the  debtor  with  respect  to  the  amount  due,  the  creditor 
shall,  without  delay,  inform  the  proprietor  of  the  immoveable,  by 
means  of  a  notice  which  shall  also  mention  the  name  of  the  creditor, 
the  name  of  the  debtor,  the  amount  claimed  and  the  nature  of  the 
claim. 

The  proprietor  retains  the  amount  in  dispute  until  notified  of  an 
amicable  settlement  or  a  judicial  decision. — Q. — 57  Vict.,  ch.  46,  par.  2. 

Note  : — This  amendment  has  itself  been  amended,  at  the  recent 
Session  of  the  Legislature,  by  an  Act  which  has  not  yet  been  chaptered, 
and  reading  as  follows  : — 

Articles  2013,  2013a,  20136,  2013c,  201 3rf  and  2013e  of  the  said 
Civil  Code,  as  enacted  by  section  2  of  the  said  Act,  (57  Vic,  cap.  Jfi) 
is  replaced  by  the  following  : 

**  2018.  The  labourer,  workman,  architect  and  builder  have  a 
*' right  of  preference  over  the  vendor  and  other  creditors,  on  the 
''  immoveable,  but  only  upon  the  additional  value  given  to  the  im- 
"  moveable  by  the  work  done. 

"  In  case  the  proceeds  are  insufficient  to  pay  the  laborer,  workman, 
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"  arehiiect  and  builder,  or  in  cases  of  contestation,  the  additional 
"  value  given  by  the  works  is  established  by  a  relative  valuation 
"  effected  in  the  manner  prescribed  in  the  Code  of  Civil  Procedure." 
(Art  736  and  following.) 

"  The  aforesaid  privileged  claim  is  paid  only  upon  the  amount 
**  established  as  being  the  additional  value  given  to  the  immoveable 
"  by  the  work  done." 


« 


"  2018a.  The  privilege  of  the  labourer,  workman,  architect  and 
builder  ranks  as  follows  : 

*  1.  The  labourer  ; 
"  2.  The  workman  ; 
"  3.  The  architect  ; 
-  4.  The  builder. 

"  2018&.  The  right  of  preference  or  privilege  upon  the  immov- 
eable exists,  as  follows  : 


•'  1.  Without  registration  of  the  claims  in  favor  of  the  debt  due 
"  the  labourer,  workman  and  the  builder,  during  the  whole  time  they 
"  are  occupied  at  the  work  or  while  such  work  lasts,  as  the  case  may 
"  be  ;  and  with  registration,  provided  it  be  registered  within  the 
"  thirty  days  following  the  date  upon  which  the  building  has  become 
"  ready  for  the  purpose  for  which  it  is  intended. 

"  2.  But  such  right  of  preference  or  privilege  shall  exist  only 
"  for  one  year  from  the  date  of  the  registration,  unless  a  suit  be  taken 
in  the  interval,  or  unlefis  a  longer  delay   for  payment  has   been 
stipulated  in  the  contract.  ^ 


€t 


tt 


I  <i 

I 

i 


2018c.  The  preservation  of  this   privilege  is  subject  to  the 
"  following  conditions  : 


"  1.  The  labourer  and  workman  must  give  notice  in  writing,  or 
"  verbally  before  a  witness,  to  the  proprietor  of  the  immoveable,  that 
**  they  have  not  been  paid  for  their  work,  at  and  for  each  term  of 
*  payment  due. 

''  Such  notice  may  be  given  by  one  of  the  employees  in  the  name 

''  of  all  the  other  labourers  or  workmen  who  are  not  paid,  but  in  such 

''  case  the  notice  must  be  in  writing. 
36 
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*'  2.  The  architect  and  builder  shall  likewise  inform  the  proprietor 
"  of  the  immoveable,  or  his  agents,  in  writing,  of  the  contract  which 
"  they  have  made  with  a  chief  contractor  within  eight  days  of  the 
''  signing  of  the  same. 

*'  2018c2.  In  order  to  meet  the  privileged  cle^ims  of  the  labourer 
**  and  workman,  the  proprietor  of  the  immoveable  may  retain  an 
"  amount  equal  to  that  which  he  has  paid  or  will  be  called  upon  to 
''  pay,  according  to  the  notices  he  has  received,  so  long  as  such  claims 
"  remain  unpaid. 

"  20186.  In  the  event  of  a  difference  of  opinion  between  the 
creditor  and  the  debtor,  with  respect  to  the  amount  due,  the  creditor 
shall,  without  delay,  inform  the  proprietor  of  the  immoveable,  by 
"  means  of  a  written  notice  which  shall  also  mention  the  name  of  the 
*"  creditor,  the  name  of  the  debtor,  the  amount  claimed  and  the 
'*  nature  of  the  claim. 

**  The  proprietor  then  retains  the  amount  in  dispute  until  notified 
**  of  an  amicable  settlement  or  a  judicial  decision. 

''  2018/.  The  sale  to  a  third  party  by  the  proprietor  of  the 
**  immoveable  or  his  agents,  or  the  payment  of  the  whole  or  a  portion 
"  of  the  contract  price,  cannot  in  any  way  affect  the  claims  of  persons 
'*  who  have  a  privilege  under  article  2013,  and  who  have  complied 
''  with  the  requirements  of  articles  2013a,  20136,  2013c,  and  2103  of 
''  this  Code. 

'*  2018^.  The  supplier  of  materials  shall,  before  delivery  of  the 
"  materials,  give  notice  in  writing  to  the  proprietor  of  the  immove- 
"  able,  of  the  contracts  made  by  him  for  the  delivery  of  materials, and 
''  mention  the  cost  thereof  and  the  immoveable  for  which  they  are 
"  intended. 

*'  ftOlSh.  In  order  to  meet  the  privileged  claims  of  the  suppliers 
"  of  materials,  the  proprietor  of  the  immoveable  retains,  on  the  contract 
**  price,  an  amount  equal  to  that  mentioned  in  the  notices  he  has 
'*  received. 

*'  2018i.  The  notices  mentioned  in  article  2013^  have  the  effect 
"  of  an  attachment  by  garnishment  on  the  contract  price. 

"  Within  the  three  months  following  the  notice  given  in  accor- 
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'*  dance  with  article  2013^,  the  interested  parties  must  adopt  legal 
"  steps,  by  proceeding  against  the  proprietor  of  the  immoveable  to 
"  have  the  debtor  condemned  and  the  seizure  declared  valid,  otherwise 
the  latter  lapses. 


(f 


''  3018;.  In  the  event  of  the  proprietor  of  the  immoveable 
erecting  the  building  himself  without  the  intermediary  of  any 
contractor,  the  notices  mentioned  in  article  2013^  may  be  given  to 
the  person  or  persons  who  lend  or  may  lend  money  to  the  person 
*'  building,  ,and  thereupon  the  latter  shall,  Tautatia  mtdandis,  be 
subject  to  the  provisions  of  the  preceding  articles. 


« 


« 


ti 
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u 
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**  ftOlSk.  No  transfer  of  any  portion  of  the  contract  price  or  of 
'*  the  amount  borrowed,  as  the  case  may  be,  either  before  or  during 
^*  the  execution  of  the  work,  can  be  set  up  against  the  said  suppliers 
**  of  materials,  nor  can  any  payment,  exceeding  the  costs  of  the  work 

done  according  to  a  certificate  of  the  architect  or  superintendent  of 

the  works,  aflfect  their  rights 

**  901SL  On  notice  given  to  the  proprietor  in  virtue  of  article 
''  201Sg  and  registered  according  to  article  2103,  the  suppliers  of 
"  materials  shall  have  a  hypothecary  privilege  which  shall  rank  after 
**  the  hypothecs  previously  registered  and  the  privil^es  created  by 
''  this  Act. 

1.  Held  : — That  it  is  not  necessary  for  an  expert,  when  appointed 
under  article  2013  C  C,  to  secure  a  builder's  privilege  on  an  immove- 
able, to  give  notices  of  his  proceedings  to  the  proprietor's  creditors, 
such  proceedings  not  being  regulated  by  arts  322  et  seq.  C.  C.  P.  That 
there  was  evidence  in  this  case  to  support  the  finding  of  fact  of  the 
courts  below,  that  the  second  procia-verbal,  or  official  statement 
required  to  be  made  by  the  expert,  under  art.  2013,  had  been  mode 
within  six  months  of  the  completion  of  the  builder's  worka  That  it 
was  sufiicient  for  the  expert  to  state  in  his  second  procda-verbaly  made 
within  the  six  months,  that  the  works  described  had  been  executed 
and  that  such  works  had  given  to  the  immoveable  the  additional  value 
fixed  by  him.  The  words  "  exicwtia  auivant  lea  rigles  de  Varticle  " 
are  not  strictisaimi  juris.  That  if  an  expert  includes  in  his  valuation 
works  for  which  the  builder  had  by  law  no  privilege,  such  error  will 
not  be  a  cause  of  nullity,  but  will  only  entitle  the  interested  parties 
to  ask  for  a  reduction  of  the  expert's  valuation. — Supreme  Court. — 
Dufreane  &  Prdfontaine,  21  S.  C.  R.,  p.  607.— Q.  B.— R  J.  Q,  1  B.  R 
p.  330. 
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2.  Le  posesseur  de  bonne  foi,  qui  a  fait'  des  constructions  sur  le 
fonds  d'autrui,  n  est  pas  tenu,  pour  obtenir  le  paiement  de  ses  ouvra> 
ges,  d'6tablir  qu'il  s'est  conforme  aux  exigences  des  articles  2013  et 
2103  du  Code  Civil.  Ces  articles  ne  s'appliquent  qu*au  constructeur» 
ou  autre  ouvrier,  qui  fait  des  constructions  pour  le  propri^taire  du  sol 
et  en  vertu  d'un  contrat  avec  le  propri^taire. — Gagne,  J. — The  Chinic 
Hard/ware  Company  vs.  Laurent,  1  R,  de  J.,  p.  278. 

2014.  1.  See  case  of  BUodeau  vs.  Sharpies,  noted  in  this  Supple- 
ment at  article  1998,  decision  number  2. 

2.  Entre  les  cr6anciers,  les  privileges  ne  produisent  d'effet  k  I'egard 
des  immeubles  qu  autant  qu  ils  sont  enr^gistr^s,  mais  le  privilege  du 
vendeur  d'un  immeuble  est  effectif  k  Tencontre  des  cr^anciers,  dont 
les  titres  de  cr^ance  ne  sont  pas  enr^str^. — C.  R — Bernard  vs. 
Bernard,  16  Q.  L.  R.,  p.  108. 

2015.  See  case  of  Oreat  Eastern  Railway  Co.  <fc  Lambe,  noted 
in  this  Supplement  at  article  1977  and  at  article  1032,  decision  num- 
ber 18. 

3017.  1.  Que  le  cr^ancier  qui,  sans  reserve,  consent  k  un  con- 
cordat avec  son  d^biteur,  n'a  pas  le  droit  de  retenir  les  sClret^s  coUa- 
t^rales  qu'il  avait  eues  de  son  d^biteur,  ou  le  gage  qu'il  a  en  mains,  si 
ce  n'est  pas  pour  le  garantir  du  montant  de  la  composition — Mathieu, 
J. — Roy  vs.  Faucfier,  17  R.  L.,  p.  287. 

2.  Que  Tacqu^reur  d'ustensiles,  plac^  dans  une  usine  dont  le  ven- 
deur est  locataire,  mais  dont  il  devient  propri^taire  ensuite,  ne  pourra 
les  revendiquer,  a  Tenoontre  d'un  cr^ancier  hypoth^caire,  par  obliga- 
tion post^rieure  k  la  vente,  afiectant  le  moulin  et  les  ustensiles  vendus 
auparavant,  mais  non  d^plac^s.  (C.  C.  379/ — Q.  B. — Thibaudeau  <k 
MaUle,  17  R.  L.,  p.  299. 

3.  Que  des  pi^es  de  machineries  mises  par  le  propri^taire  d'icel- 
les,  dans  une  usine,  qui  ne  lui  appartient  pas,  ne  deviennent  pas  im- 
meubles par  destination  ou  autrement,  et  que  le  proprietaire  de  Fusine, 
en  rhypoth6quant,  n'hypoth^ue  pas  ces  machineries. — Ouimet,  J. — 
Chevalier  vs.  Latraverse,  17  R  L.,  p.  642. 

The  above  case  was  reversed,  upon  other  issues,  in  Review,  the 
judgment  of  which  Court  is  noted  in  this  Supplement,  at  article  1472, 
decision  number  6,  and  at  article  1970,  decision  number  3. 


L 
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4.  Le  privilege  pour  le  prix  du  vendeur  d'un  meuble,  incorpor^  it 
un  immeablc,  ne  prime  pasles  hypotb^ques  inscritessur  cet  immeuble. 
— C.  K—BUodeau  vs.  Sharpies,  14  Q.  L.  R,  p,  332 ;  16  R.  L.,  p.  524. 

5.  Que  le  er^aneier,  qui  a  des  garanties  collaterales  et  qui  compose 
avec  son  d^biteur,  sans  aucune  reserve  quant  aux  garanties  collate- 
rales, n'a  droit  de  les  retehir  que  pour  assurer  le  montant  de  la  com- 
position.— ^Mathieu,  J. — Heney  vs.  PHmeau,  18  R.  L.,  p.  271. 

6*  The  Appellants  lost  their  privilege  of  unpaid  vendors  of  the 
cars  and  rolling  stock,  as  against  the  trustees,  because  such  privilege 
cannot  be  exercised  when  moveables  become  immoveable  by  destina- 
tion (as  was  the  result  with  regard  to  the  caxs  and  rolling  stock  in 
this  case)  and  the  immoveable  to  which  the  moveables  are  attached 
is  in  possession  of  a  third  party  or  is  hypothecated. — Supreme  Court. 
Walhridge  <k  FarweU,  18  S.  C.  R.,  p.  1.— Q.  B.— 17  R.  L,  p.  637  ;  M.  L. 
R.,  6  Q.  B.,  p.  77. 

7.  Similar  decision. — Supreme  Court. — Ontario  Car  &  Foundry 
Go.  &  FanveU,  18  S.  C.  R.,  p.  1.— Q.  B.— 16  R.  L.,  p.  631 ;  M.  L  R.,  6 
Q.  B.,  p.  91. 

2021.  La  vente  par  un  co-propri6taire  par  indivis,  k  son  co- 
propri^taire,  de  sa  part  indivisc,  n'a  pas  les  effets  du  partage  et, 
partant,  Thypothfeque  consentie  par  le  vendeur  continue  de  grever  la 
part  vendue,  malgr6  cette  vente. — C.  R.  —  VaHn  vs.  Ouirin,  R.  J.  Q., 
3  C.  S.,  p.  30. 

20!^.  1.  Where  an  hypothec  has  been  acquired  upon  property, 
within  thirty  days  immediately  preceding  the  declaration  and  admis- 
sion of  the  mortgagee's  agent  that  the  mortgagors  were  notoriously 
insolvent  and  en  d^confiture,  such  hypothec,  in  a  report  of  the 
distribution  of  the  moneys  realized  on  the  property  of  the  insolvents, 
cannot  be  invoked  to  the  prejudice  of  a  party  who  was  a  creditor  at 
the  time  when  the  hypothec  was  given. — Supreme  Court. — Union 
Bank  of  Lower  Canada  &  Hochelaga  Bank,  12  L.  N.,  p.  179. 

2.  Que  les  frais  sur  la  contestation  d'une  cr^ance  colloqu6e,  all6* 
guant  que  le  cr^ancier  collo  {ue  n'a  pas  d'hypoth^que,  vu  que  cette 
hjrpoth^que  lui  a  et^  consentie  dans  un  temps  oil'  le  d^biteur  6tait 
notoirement  insolvable,  doivent  Stre  tax6s  conform6ment  k  I'article  67 
du  tarif  des  honoraires  accord^s  anx  avocats  dans  la  Cour  Sup^rieure 
— Matbieu,  J. — Chevalier  vs.  Rivest  17  R.  L.,  p.  528. 
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3.  Qu'un  commer9ant  insolvable  ne  peut  valablement  accorder 
d'hypothfeque  sur  ses  biens,  au  detriment  de  ses  cr^anciers  en  g^n^raL 
quand  mStne  celui  en  faveur  de  qui  Thypoth^que  est  donn6e  ignorait 
rinsolvabilit^  du  d^biteur. — Jett6,  J. — Stevenson  vs.  LaUew/ind,  M. 
L.  R.,  6  S.  C,  p.  305. 

4  Where  the  circumstances  disclose  that  tbe  hypothec  sought  to 
be  set  aside  was  granted  merely  to  take  the  place  of  an  ample 
security  previously  held  by  the  mortgagees,  and  that  the  hjrpothec  was 
obtained  by  him  in  good  faith,  without  apparent  profit,  solely  to  help 
his  debtor  and  in  ignorance  of  his  insolvency  (even  assuming  that  a 
state  of  insolvency  existed  at  the  time)  the  right  of  the  creditor  to  be 
collocated  for  the  amount  of  his  hypothec  should  be  maintained. — C 
R — Lefebvre  vs.  Lamontagne,  R  J.  Q.,  3  C.  S.,  p.  158. 

2020.  See  C.  C.  2147a,  as  replaced  and  noted  in  this  Supplement. 

A  legal  hypothec  may  be  registered  against  the  substitute  of  a 
substituted  property,  before  the  opening  of  the  substitution,  but  the 
notice  in  the  inscription  of  the  judgment  must  be  worded  so  as  only 
to  affect  the  rights  of  the  substitute  and  so  as  not  to  prejudice  those 
of  the  institute. — Cimon,  J. — Hingston  vs,  Franklin,  19  R  L,  p.  124. 

3029.  1.  Que  Thypoth^ue  legale,  que  la  loi  accorde  h,  la  femme, 
ne  peut  s'appliquer  &  la  donation  d'une  rente  viag^re,  en  cas  de  survie, 
k  elle  faite  par  le  mari  dans  le  contrat  de  mariage,  et  qu'un  hypoth^- 
que  g6n6rale  accord^e  par  le  mari,  pour  garantir  le  paiement  de  cette 
rente,  est  sans  effet  ainsi  que  I'enr^gistrement  de  cette  hypoth^que  sur 
des  immeubles  laiss6s  par  le  mari. — Q.  B. — Davignon  &  Roy,  18  R 
L.,  p.  546  ;  34  L.  C.  J.,  p.  233. 

2.  See  also  case  of  PerrauU  vs.  Caron,  noted  in  this  Supplement 
at  article  2042. 

S084.  1.  Que  le  cr6ancier  qui  a  obtenu  jugement  dans  une 
poursuite  pour  une  somme  moindre  que  quarante  piastres,  et  qui  fait 
enr^gistrer  ce  jugement,  sur  un  immeuble  de  son  dibiteur,  ne  peut 
ensuite  poursuivre  ce  mfime  debiteur,  le  d^fendeur,  par  une  action  en 
declaration  d'hypoth^que,  et  ainsi  faire  vendre  un  immeuble  pour  une 
somme  n'exc^dant  pas  quarante  piastres.  —  C.  R —  Campeati  vs. 
BrouiZlet,  16  R  L,  p.  404, 

2.  Qu'un  jugement,  contre  une  compagnie  de  chemin  de  fer,  af- 
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fecte  le  chemin»  sous  les  dispositioAS  de  cet  article,  et  que  ce  chemin 
de  f er  peut  £tre  saisi  et  vendu  par  le  sh^rif,  eomme  tout  autre  immeu- 
ble. — Privy  Council- — Redfield  &  Corporation  of  Wickhxim,  33  L 
C.  J.,  p.  170  ;  11  L.  N.,  p.  113  ;  13  App.  Cas..  p.  467. 

3.  Le  cr^ancier,  en  vertu  d'un  jugement  pefut,  malgr6  que  la 
cause  soit  inscrite  en  revision  ou  en  appel,  faire  enr6gistrer  le  juge- 
ment et  acqu^rir  ainsi  une  hypotheque  judiciaire  sur  les  biens  du  d^- 
biteur.- — Pagnuelo,  J. — Roy  vs,  Ouimet,  R  J.  Q.,  6  C.  S.,  p.  418. 

2087.  Celui  qui  invoque  une  hypotheque  constitute  en  sa 
faveur  est  tenu,  en  cas  de  contestation,  de  prouvcr  que  son  d^biteur 
^tait,  lors  de  la  passation  de  Tacte,  propri^taire,  ou  possesseur  k  titre 
de  propri^taire,  de  Timmeuble  hypoth6qu6. — C.  R. — OaUien  vs.  TaUlon 
R  J.  Q.,  3  C.  &,  p.  390. 

20SS.  1.  L'annulation  d'un  acte  translatif  de  propri^t^,  pour 
cause  de  nullity  absolue,  causd  antiqud  et  necessa/Hd,  annule,  k  moins 
d'exception  formelle,  tous  les  actes  qui  en  d^coulent,  r^troagissant 
contre  les  tiers  qui  ont  traits  avec  celui  dont  le  titre  est  annuls — 
Taschereau,  J. — Oifford  vs.  Germain,  1  R  de  J.,  p.  234. 


2.  This  article  was  discussed  by  Pagn>eiLlo,  J.,  in  the   case   of 

Lefebvre  vs.  Goyette,  R  J.  Q.,  2  C.  S.,  p.  215. 

« 

2042.  Que  Thypoth^ue  conventionnelle,  stipul6e  au  contrat  de 
manage,  sans  d^ignation  des  biens  du  mari,  est  absolument  nulle. 
Que  Tenregistrement  subsequent  d'un  avis  au  r^gistrateur,  designant 
certains  immeubles  comme  6tant  affect^s  par  T hypotheque  stipule  sur 
le  dit  contrat  de  manage,  ne  valide  pas  la  dite  hypotheque  et  n'en 
cr6e  pas  une  nouvelle  sur  les  dits  immeubles. — Gaqne,  J.  —  PerrauU 
vs.  Caron,  14  L.  N.,  p.  129, 

2048.  1.  Que  I'enregistrement,  d'un  acte  d'obligation  fait  avant 
I'enr^gistrement  du  titre  du  d^biteur,  a,  par  Tenregistrement  de  ce 
titre,  son  effet  k  compter  de  Tenr^gistrement  de  cet  acte  d'obligation. 
— Mathieu,  J. — Kerrigan  vs.  Read,  17  R  L.,  p.  671. 

2.  Que,  par  la  disposition  du  dernier  alin^a  de  I'article  2098  C.  C, 
prise  conjointement  avec  I'article  2043  C.  C,  Thypotheque  consentie 
par  le  possesseur  k  titre  de  propri^taire  et  enr^gistr^e  avant  I'enregis- 
trement de  son  titre,  prime  Thypotheque  du  vendeur,  qui  n'a  enr6gistr6 
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qu'apr^  cette  hypothdque  et  apr^  les  trente  jours  de  la  daie  du  titre. 
— Mathieu,  J. — Hv^t  dit  Dulude  vs.  Laporte  dit  D&aia,  R  J.  Q.,  2  C 
S.,  p.  66. 

3.  The  holder  of  a  location  ticket  granted  a  hypothec  on  his  lot 
to  a  creditor  and  afterwards  sold  the  lot  to  his  son,  who  obtained  a 
patent  from  the  Crown.  The  hypothecary  creditor  then,  by  action 
pauLiana,  directed  against  father  and  son,  asked  the  annulment  of 
the  sale  as  a  fraud  on  his  rights.  Held,  that  the  hypothec  was  void, 
undar  article  1743  of  the  Revised  Statutes  of  Quebec,  which  forbids 
the  hypothecation  of,  and  exempts  from  seizure,  a  settler's  lands  held 
under  location  ticket ;  and  inasmuch  as  the  lot  had  never,  in  contem- 
plation of  law,  been  part  of  the  debtor's  jxi^rimo'i'Titf,' so  as  to  be  the 
gage  of  his  creditcnrs,  the  Plaintiff  had  no  action  pavliana  against 
him  in  respect  of  it.  Even  if  the  sale  were  proved  to  be  collusive,  the 
Court  would  not  set  it  aside  merely  to  enable  the  Plaintiff  to  call  upon 
the  Crown  to  take  proceedings  for  the  annulment  of  the  letters-patent, 
as  having  been  fraudulently  obtained.  The  Plaintiffs  remedy,  if  any, 
in  that  direction,  would  be  a  direct  application  to  the  Attorney 
General,  supported  by  aiffidavit. — C.  R — Morin  vs.  Tremblay,  17 
Q.  L.  R  p.  272. 

2044.  1.  L'hypotheque  conventionnelle  n'est  valable  qu'en 
autant  que  la  somme  pour  laquelle  elle  est  consentie  est  certaine  et 
d^termin^e  par  un  acte.  (Thiscaseis  more  fully  noted  in  this  Supplement 
at  article  2124.) — Q.  B. — Foisy  dit  Freni^re  &  Oermain,  18  R  L, 
p.  558. 

2.  Dans  un  contrat  de  mariage  du  8  aodt  1867,  (avec  clause  de 
separation  de  biens  et  de  renonciation  au  douaire)  ''  en  t^moignage  de 
"  I'amitie  que  le  futur  6poux  porte  k  la  future  epouse,  il  lui  crte  et 
"  constitae,  par  les  prfeentes,  une  rente  annuelle  et  viagfereet  pension 
"  alimentaire  qui  lui  sera  pay^e,  k  dire  d'experts,  par  les  h^ritiers  ou 
"  16gataires  universels  du  dit  futur  ^poux ,  k  son  decfes,  et  a  la  prestation 
"  de  laquelle  rente  le  futur  epoux  hypotheque  sp6cialement  une  terre  " 
qui  est  d^crite  dans  I'acte. — Jug4  :  que  cette  rente  viagere  se  trouve 
constituee  par  une  disposition  entrevifs  de  la  nature  d'une  donation  i 

entrevifs  et  que  cette  hypotheque  conventionnelle  est  valable,  bien  ! 

que  la  rente  ne  soit  pas  ^valu^e  au  contrat  de  mariage,  en  une  somme  | 

certaine  et  determin^e,  vu  qu'elle  est  appreciable  en  argent ;  et,  lors 
de  la  distribution  du  prix  de  la  terre,  il  sera  fait  une  Evaluation  en 
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argent  de  la  rente,  afin  qa'elle  soit  pay^e  sur  ce  prix,  selon  le  rang  de 
son  hypoth^ue. — Cimon,  J. — Ouellet  vs.  Talbot,  20  R.  L.,  p.  118. 

3.  An  obligation  by  the  donee  to  pay  certain  promissory  notes 
due  by  the  donor,  but  without  a  statement  of  the  amount*  cannot  be 
treated  as  an  "  obligation  appreciable  in  money/'  conferring  on  the 
holder  of  the  notes  any  hypothec  upon  the  immoveables  given. 
The  registration  of  a  deed  of  donation  does  not  operate  as  an  accep- 
tance of  a  delegation  of  payment  in  favour  of  a  creditor  named 
therein. — Andrews,  J. — Joseph  vs.  Croteau,  R  J.  Q.,  7  C.  S,,  p.  176- 

204!7.  Qu  avant  le  code,  Thypotheque  produisait  un  cffet  dhs 
qu'elle  6tait  consentie  et  primait,  meme  sans  enr^gistrement,  les 
cr6ances  chirograpbaires  ;  tandis  que,  depuis  le  code,  Thypoth^que  ne 
produit  d'effet  qu'&  compter  de  son  enr^gistrement,  ce  qui  doit  s'euten- 
dre  d'un  enregistrement  efFectif  seulement.  (Art.  2130.) — LoRANQER, 
J. — Hudon  vs.  Boucher  dit  Desroches,  1  R  de  J.,  p.  118. 

2054.  1.  In  this  case,  the  tiers  ditenteur  of  immoveable  proper- 
ty hypothecated  to  the  Plaintiff  had  cut  a  certain  quantity  of  wood 
upon  the  property  and  was  arrested  upon  a  capiat  under  the  provi- 
sion of  article  800  C.  P.  C. — C.  R. — Le  Credit  Fancier  Franco-Cana- 
nadien  vs.  Pinsonneault,  1  R.  de  J.,  p.  343. — Belanger,  J. — 1  R.  de 
J.,  p.  151. 

2.  Le  septuagenaire,  qui  d6t6riore  une  propri6t6  hypoth^qu^e, 
n'est  pas  exempt  d  arrestation.  Les  dommages  dont  il  est  question 
k  I'article  800  du  code  de  procedure  civile,  sont  des  dommages  non  li- 
quides  ;  en  consequence,  le  capias  bas6  sur  cet  article  ne  pent  ^maner 
que  sur  Tordre  d un  juge,  conform^ment  k  larticle  801.  —  Tellier,  J. 
— Ouiviet  vs.  Meunier  dit  Lapierre,  R.  J.  Q.,  3  C.  S.,  p.  43. 

3.  Le  d^biteur  d'une  rente  viagere,  garantie  par  une  hypotheque 
sur  son  immeuble,  qui  y  coupe  du  bois  en  quantity  considerable,  et 
exprime  I'intention  de  continuer  d'en  couper,  est  repute  avoir  endom- 
mag^  cet  immeuble  en  vue  de  frauder  son  creancier  ;  et  ce.  surtout 
lorsque  cette  coupe  est  faite  en  dehors  de  certaines  limites  convenues 
entre  lui  et  son  creancier.  Pour  savoir  si  le  defendeur  a  suffisam- 
ment  endommag^  Timmeuble  pour  mettre  en  danger  la  cr^ance  du 
demandeur,  il  faut  considerer,  non  pas  la  valeur  r^elle  et  actuelle  de 
I'immeuble,  mais  le  prix  qu'il  rapporterait  s'il  ^tait  vendu  par  le  sh6- 
rif.    Le  demandeur  est  admis  k  prouver  des  faits  posterieurs  k  r^ma- 
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nation  du  capias,  pour  ^iablir  I'intention  dans  laquelle  les  actes  ant6- 
rieurs,  reproch^s  au  d^fendeur,  ont  6t6  faita — Larue,  J. — BAangeir 
vs,  Lacroix,  R.  J.  Q.,  3  C.  S.,  p.  479. 

4.  The  Defendant  having,  for  a  consideration  of  $3,000,  obtained 
a  promise  of  sale  of  immoveable  property  hypothecated  to  the  PlaintiflT 
for  $2,600  and  interest  (^amounting  in  all  to  about  $2,900,^  proceeded 
to  cut  the  timber  on  the  land  and  sell  the  same,  without  applying  the 
proceeds  to  the  payment  or  reduction  of  the  mortgage.  The  land  was 
not  worth  more  than  the  Plaintift*s  hypothecary  claim,  and  the 
removal  of  the  timber  would  sensibly  diminish  the  valua  The 
Plaintiff,  having  unsuccessfully  endeavored  to  obtain  a  settlement  of 
some  kind,  finally  caused  the  Defendant  to  be  arrested  under  a  writ 
of  capias.  Held,  that  under  these  circumstances,  the  capias  was  well 
founded. —  Brooks,  J,— Chaffers  vs,  Paquette,  R  J.  Q.,  7  C.  S.,  p.  268. 

205S.  1.  Que  le  cr^ancier  d'une  obligation  hypoth6caire,  qui  pour- 
suit  son  d^biteur  personnellement,  ne  pent  subs^quemment,  dans  une 
action  en  declaration  d'hypoth&que  oontre  un  tiers-d^tenteur,  r^lamer 
les  f rais  qu'il  a  faits  dans  Taction  personnelle,  si  ces  frais  n'ont  paa 
6t&  enregistr^  contre  Timmeuble  portant  Thypoth^uet —  Loranger, 
J. — Sancer  vs.  Thiheau,  M,  L.  R,  4  S.  C,  p.  473. 

2.  Que  Taction  hypoth^caire  ne  pent  Stre  intent^e  que  contre  le 
d6tenteur  k  titre  de  propri^taire  et  non  contre  le  locataire. — LoRANGBR^ 
J. — Olobensky  vs.  Forget  dit  DespcUies,  18  R.  L.,  p.  663. 

3.  Que  Ic  cr^ancier  de  rentes  constitutes,  repr^sentant  les  rentes 
seigneuriales  diies  sur  un  immeuble  vendu  depuis  T^h^ance  de  ces 
rentes,  n'a  pa^i  droit  k  Taction  hypoth^caire  contre  Tacqu^reur,  mais  il 
a  Taction  personnelle,  et  que  dans  une  action  hypoth^caire,  le  d6fen- 
deur,  oblig6  personnellement,  pourra  Stre  condamn6  comme  dans  une 
action  personnelle. — Q.  B. — Cwrwin  <t  Cooke,  21  R.  L.,  p.  97. 

4.  Un  achat  par  vente  volontaire  par  une  compagnie  de  chemin 
de  fer,  apr^  que  les  avis  d'expropriation  en  vertu  de  Tacte  des  chemins 
de  fer,  51  Vict.  (Can.),  ch.  29,  ont  ^t^  donnfe  et  au  cours  d^  Texpro- 
priation,  conf^re  a  la  compagnie  un  titre  parfait  k  Timmeuble  en 
question,  libre  de  toutes  les  charges  qui  le  grevaient,  et,  partant,  un 
cr6ancier  hypoth^caire  ne  pent  poursuivre  la  compagnie  en  declara- 
tion d'hypoth^que,  son  seul  recours  6tant  sur  le  prix  pay6  par  la  com- 
pagnie. Le  cr^ancier  hypoth^caire  n'aurait  qu'un  recours  personnel 
contre  la  compagnie,  au  cas  oil  celle-ci  aurait  n6glig6  de  d^poser  en 
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cour  le  prix  de  rimmeuble. —  Loranger,  J. —  Brunei  va,  Montreal  & 
Ottawa  Ry.  Co,,  R  J.  Q.,  3  C.  S.,  p.  445. 

2061.  Dans  Tinstance,  Taction  ^tait  personnelle  de  sa  nature,  le 
d^biteur  ayant  pay^  en  partie  et  promis  de  payer  la  balance.  —  Q.  B. 
McCaffrey  &  Scott,  34  L.  C.  J.,  p.  214. 

2.  Le  d6tenteur  pourauivi  hypoth^cairement  pour  une  vente,  ne 
pent  6viter  le  d61aissement  qu!k  la  condition  non  seulement  de  payer 
les  arr^rages,  mais  encore  de  consentir  k  continuer  les^^urestations  de 
cette  rente  k  I'avenir,  pendant  le  temps  de  sa  d^ention,  et  cette  dis- 
position n'^tant  qu'une  faculty  eu;cord6e  au  d^tenteur,  c'est  k  lui  d& 
s'en  pr^valoir  et  d'offrir  le  titre  nouvel,  et  non  au  cr^ancier  de  le 
demaqder. — Jette,  J. — Mardlle  va,  Prvmeau,  R  J.  Q.,  4  C.  S.,  p.  327. 

3.  Les  conclusions  d'une  action  hypothecaire,  demandant  que  le 
defendeur  soit  condamn^  k  payer,  si  mieux  il  n'aime  d^Iaisser,  sont 
suflBsantea — Cimon,  J. — Fraser  ve.  Boucher,  R  J.  Q.,  5  C.  S.,  p.  221. 

4.  SemJble  : — The  emphyteutic  lessee  has  a  right  to  have  the  pro- 
perty hypothecated  for  arrears  of  rent  before  granting  a  titre  nouveL 
(This  case  is  ^ully  reported  in  this  Supplement  at  article  2249  but 
the  jngi  does  not  expressly  refer  to  this  matter) — C.  R — Lampaon 
va.  Bdanger,  R  J.  Q.,  7  C.  S.,  p.  162. 

lfe004.  See  case  of  Kay  &  Oibeavlt,  noted  in  this  Supplement  at 
article  2073,  decision  number  1. 

300S.  The  names  of  the  parties  in  decision  number,  2  noted  at 
this  article,  were  Beevea  &  Oeriken. 

306G.  Where  a  surety  has  the  right  to  demand  the  discussion 
of  the  principal  debtor,  he  is  bound,  by  dilatory  exception,  filed 
within  four  days  after  the  return  of  the  action,  to  indicate  the  property 
and  tender  the  money  necessary  to  obtain  its  discussion.  It  is  not 
enough  to  state  that  he  is  able  and  ready  to  do  so. — C.  R — Riendeau 
va.  Campbell,  R  J.  Q.,  3  C.  S..  p.  393. 

3071.  Que  le  cessionnaire  du  prix  d'une  premiere  vente,  qui  a 
accord^  k  un  subsequent  acqu^reur  de  la  meme  propriety,  pour  un  prix 
moindre,  un  d^lai  plus  long  que  celui  stipule  par  la  premiere  vente  et 
s'est  oblige  envers  ce  second  acqu^reur  de  d^charger  Thypoth^ue 
affectant  sa  propriety  pour  le  paiement  du  prix  de  la  premiere  vente 
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n'a  pas  d'action  centre  son  cedant,  qui  s'est  oblig6  de  foumir  et  faxre 
valoir,  ni  contre  le  d6tenieur  de  la  propri^t^  affect^e  k  cette  garantie 
par  son  c6dant,  avant  Texpiratioa  du  d61ai  qu'il  a  ainsi  accords,  ni 
pour  Texc^dant  du  prix  de  la  premiere  vente  sur  celui  de  la  seconde> 
— C.  R. — Odgnon  vs.  Brochu,  16  Q.  L.  R,  p.  102. 

11S078.  1.  M.  acquired  an  immoveable  a$|;ainst  which  a  judgment 
had  previously  been  registered.  M.  paid  this  hypothecary  claim,  out 
of  the  purcheise  price  payable  by  him,  only  after  the  extinction  of  an 
usufruct  on  the  property.  When  he  did  so,  the  time"  for  renewing 
the  registration  of  the  hypothec  had  not  expired,  and  he  did  not 
renew  the  registration  of  the  judgment  within  the  delay  of  the 
cadastre.  Held  : — That  the  payment  by  M.  of  the  hypothec  on  the 
property  was  made  en  temps  utile  and  had  the  effect  of  extinguishing 
the  hypothec,  and  that  M.  was  entitled  to  retain  the  amount  so  paid* 
out  of  the  price  payable  to  his  vendor. — Q.  B. — Kay  &  Oibeault,  R. 
J.  Q.,  1  B.  R ,  p.  427. 

2.  Le  garant  du  d^fendeur.  dans  une  action  hypoth^caire,  qui 
avait  re9u  Timmeuble  en  paiement  d'une  dette  priviI6gi6e  ant^rieure 
k  celle  pour  laquelle  Taction  est  port6e,  peut  intervenir  et  exiger,  avant 
que  le  garanti  soit  tenu  de  d61aisser,  que  le  cr6ancier  poursuivant 
lui  donne  le  cautionnement  de  Tarticle  2073  C.  C.  — C.  R. — Ledercvs. 
Martin,  17  Q.  L.  R.,  p.  177. 

2075. 1.  In  an  action  en  declaration  d'hypotlUque,  the  Defendant, 
in  default  of  his  surrendering  within  the  period  fixed  by  the  Court, 
may  be  personally  condemned  to  pay  the  full  amount  of  the  Plaintiff's 
claim. — Supreme  Court. — Dubuo  &  Lidston,  12  L.  N.,  p.  178  ;  16  S. 
C.  R.,  p.  357. 

2.  Les  conclusions  d  une  action  hypoth^caire,  demandant  que  le 
d^fendeur  soit  condamne  k  payer  si  mieux  il  n'aime  delaisser,  sont  suffi- 
santes.  II  n'est  pas  n^cessaire,  dans  les  conclusions  d'une  action  hypo- 
th6caire,  de  mentionner  un  delai  dans  lequel  le  Defendeur  devra  faire 
son  option  et  delaisser. — CiMON,  J. — Eraser  vs.  Boucher,  R  J.  Q.,  5  C. 
S.,  p.  221. 

207S.  Erratum^ — The  letters  C.  C,  at  the  end  of  this  article; 
»    should  be  C.  N. 

30SSK.  1.  Decion  number  15,  noted  at  this  article  (Dufresthe  & 
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Dixon)  was  confirmed  by  the  Supreme  Court,  the  holding  of  which 
is  noted  in  this  Supplement  at  C.  C.  2089. 

2.  Un  second  acqu^reur  d'un  immeuble,  qui  a  fait  enregistrer  son 
titre,  doit  Stre  pr6f6r6  k  un  premier,  qui  n  a  pas  un  titre  susceptible 
d'enr^gistrement — Q.  B. — Lagueux  <fe  Lambert  dit  Champagne,  17  Q, 
L.  R.,  p.  335. 

3.  Que  le  transport  judiciaire  d'une  cr^ance  portant  hypoth^ue, 
qui  resulte  d'une  saisie-arrSt,  doit  ^tre  enr^gistr^,  et  s'il  ne  Ta  pas  ^t^,  ce 
transport  est  sans  efTet,  k  Tencontre  d'un  cessionnaire  subsequent,  qui 
s'est  conform^  aux  exigences  de  la  loi. — Pagnuelo,  J. — Lalonde  vs^ 
OaraTid,  R.  J.  Q.,  2  C.  S.,  p.  339. 

20S8.  1.  Appellant,  holder  of  a  bailleur  defonda  claim  on  an 
immoveable  in  the  possession  of  M.  (being  the  unpaid  balance  of  the 
price  of  sale  from  L.  to  M.)  brought  the  property  to  judicial  sale.  Res- 
pondents were  collocated  by  privilege  on  the  proceeds,  for  the  amount 
of  an  obligation  with  hypothec  executed,  by  L.  before  the  eale,  and 
transferred  to  Respondents.  The  title  of  Us  third  arriere  awteur  had 
never  been  registered-  The  title  of  L.  was  not  registered  until  after 
the  sale  to  M.  Respondents'  hypothec  was  registered  before  the 
sale  from  L.  to  M.,  and  the  amount  secured  thereby  was  still  due  by 
L.  at  the  date  of  his  sale  to  M.,  and  also  at  the  date  of  the  registra- 
tion of  that  sale.  Held : — Maintaining  the  collocation,  that  Appellant, 
transferee  of  the  rights  of  L.,  held  the  relation  of  debtor  as  regards 
the  Respondents ;  that  L.  could  not  by  selling,  and  reserving  to  him- 
self a  baUleur  de  fonda  claim,  create  in  his  own  favor  a  preferential 
claim  over  that  of  his  hypothecary  creditor.  Notwithstanding  absence 
of  registration  of  title,  a  hypothecary  creditor  has  a  valid  hypothec, 
as  regards  his  debtor,  and  is  entitled  to  be  collocated  by  preference  to 
him  on  the  proceeds  of  the  immoveable  hypothecated. — Q.  B. — Dolan 
&  Baker,  R.  J.  Q.,  1  B.  R,  p.  392. 

2.  L'efFet  de  Tenr^gistrement  du  titre  de  I'acquereur,  fait  avant 
celui  du  titre  de  son  auteur,  n'est  que  suspendu  ;  Tenr^gistrement  sub- 
sequent de  ce  dernier  titre  donne  k  celui  de  I'acquereur  son  plein  et 
entier  efiet,  m^me  k  I'encontre  des  droits  de  Tauteur  dont  le  titre  n'a  ete 
enr^gistre  que  plus  de  trente  jour  apr^  sa  date.  Dana  I'eapece,  le 
demandeur  ayant  enr^gistr^  Tacte  d'echange  lui  donnant  la  garantie 
sur  les  lots  poss^d^s  par  les  defendeurs,  un  an  apr^  Tenregistrement 
de  I'acquisition   des  dits  lots  par   ces  demiers,   lui   dit  demandeur 
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n'avait  pas  sur  les  dits  lots,  pour  la  dite  garantie,  une  hypoth^ue 
•qu'il  put  invoquer  contre  les  d^fendeurs. — {Andrews,  J.,  dissentierUe). 
— C.  K—Sylvain  vs.  Labbi,  R  J.  Q.,  2  C.  S.,  p.  486. 

3.  Where  a  deed  of  sale  of  real  property,  creating  a  bailleur  de 
fonds  right  for  the  unpaid  portion  of  the  price,  is  not  registered  untU 
€ifter  thirty  days  from  the  sale,  and  a  hypothec  on  the  property,  grant- 
ed by  the  purchaser  in  the  interval  between  the  sale  and  the  regis- 
tration thereof,  is  immediatly  registered,  the  claim  of  the  vendor 
nevertheless  ranks  before  that  of  the  hypothecary  creditor. — Q.  B. — 
ArchambauU  &  Thouin,  R.  J.  Q.,  3  B.  R.,  p.  389.— C.  R.— R  J.  Q.,  3 
C.  S..  p.  141. 

SOS4.  Les  titres  originaires  de  concession  par  la  Couronne  ne 
■sont  pas  soumis  aux  formalit6s  de  I'enregistrement  et  les  arr^rages 
•des  rentes  constitutes,  cr^6es  pax  ces  titres,  qui  ne  sont  pas  presents, 
«ont  tous  dus  par  privilege  au  mdme  rang,  nonobstant  les  articles 

2086  et2125du  Code  Civil.— Casaijlt,  J.— C%  of  Quebec  vs.  Ferland, 

14  Q.  L.  R,  p.  271. 

S08S.  1.  Que  Tenregistrement  d'un  jugement,  avec  un  avis  d6- 
«ignant  un  immeuble  par  son  num^ro  officiel  (C.  C.  2168)  comme 
devant  6tre  affects  k  l'hypoth^ue  resultant  de  ce  jugement,  a  effet  k 
rencontre  de  Tacqu^reur  de  ce  meme  immeuble,  par  un  titre  qui  dteigne 
net  immeuble  sans  donner  le  num^ro  officiel  du  cadastre. — C.  R — 
Watson  Mfg.  Co.  vs.  Siguin,  18  R  L.,  p.  677. 

2.  Que  le  transport  judiciaire  d'une  cr^ance  portant  hypoth^ue 
<}ui  r^sulte  d'une  saisie-arr6t,  doit  etre  enregistr^,  et  s'il  ne  I'a  pas  6t6, 
<se  transport  est  sans  effet  k  I'encontre  d'un  cessionnaire  subsequent 
qui  s'est  conform^  aux  exigences  de  la  loL  Que  la  connaissance  que  le 
cessionnaire  a  pu  acqu^rir  de  cette  saisie-arrSt  non  enregistr^,  ne  pr^ 
judide  pas  aux  droits  qu'il  a  acquis  par  le  transport  r^gulier  et  enr6- 
«  gistr^  de  la  meme  cr^ance,  qui  lui  a  ^t^  fait  pour  valeur. — Pagnuelo, 
J. — Lalonde  vs.  Oarand,  R.  J.  Q.,  2  C.  S.,  p.  339. 

2086.  See  case  of  City  of  Quebec  vs.  Ferland,  noted  in  this  Sup- 
plement at  article  2084. 

20S8.  L'enregistrement  seul  d'une  vente  municipale  ne  pent 
servir  de  ba.se  k  la  prescription  ^dict^e  par  Tarticle  1016  du  C.  M.,  en 
faveur  d  un  adjudicataire  et  de  son  repr^sentaiit,  qui  n'ont  jamais  pos- 
sed^,  contre  un  proprietaire  qiii  a  toujours  6t6  en  possession  ouverte 
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•«t  publique,  aniTno  domini. — Taschereau,  J. — Oifford  va,  Oetmain, 
1  R.  de  J.,  p.  235. 

11SOS9.  The  case  noted  at  this  article  was  confirmed   by  the 
following  judgment:— 

D.  et  aL,  judgment  creditors  of  one  W.  A.  C,  seized  and  sold  a 
lot  of  land,  situate  in  the  city  of  Montreal,  as  belonging  to  his  estate. 
This  lot  had  originally  belonged  to  Dame  M.  D.,  who  sold  it  to  W.  A, 
0.,  et  al,  and  subsequently  W.  A.  C,  who  became  the  registered  owner 
of  the  lot,  re- assigned  it  to  Dame  M.  D.    The  property  was  occupied 
by  Dame  M.  D.,  through  her  tenant,  at  the  time  of  the  seizure.     The 
.sheriff's  sale  took  place  on  the  3rd  October  1884.    Dame  M.  D.  regis- 
tered her  deed  of  re-assignment  on  the  28th  November  1884  and  on 
'the  4th  May  1885,  the  purchasers  registered  their  deed  of  purchase. 
The  Respondent,  by  petition  to  the  Supreme  Court,  prayed  for  Uie 
setting  aside  of  the  sheriff's  decree.    Held  :  That  Respondent  having 
been  for  a  long  time  in  open,  peaceable  and  public  possession  of  her 
property  and  notably  so  at  the  time  of  the  seizure,  the  sheriff  s  seizure 
•and  sale  thereof,  at  the  instance  of  the  Appellant,  was  null  as  having 
heen  made  super  nan  domino.  That  notwithstanding  the  adjudication 
by  the  sheriff  on  the  3rd  October  1884,  the  title  not  having  been 
granted  until  the  4th  May  1885  and  Respondent  having  registered 
her  deed  of  retrocession  on  the  28th  November  1884,  Respondent  was 
entitled  to  the  conclusions  of  her  petition. — Supreme  Court. — Du- 
freene  &  Dixon,  12  L.  N.,  p.  338 ;  16  S.  C.  R.,  p.  696. 

2090.  1.  Que  la  vente  d'un  immeuble,  situ^  dans  les  cantons, 
f aite  sous  seing  priv6,  ne  sera  pas  annul^e,  comme  faite  en  f raude  des 
droits  des  cr^nciers  du  vendeur,  si  le  vendeur  6tait  solvable  au  temps 
de  cette  vente,  et  ce  quand  mSme  Facte  de  vente  ne  serait  enregistre 
qu'apr^  que  le  vendeur  fut  devenu  en  d^confiture. — Q.  B. — Eastern 
Township  Bank  &  Bishop,  17  R.  L.,  p.  161 ;  M.  L  R,  5  Q.  B.  p.  216. 

2.  The  declaration  contained  in  Art.  2090,  C.  C,  that  '*  the  regist- 
"  ration  of  a  title  conferring  real  rights  in  or  upon  the  immoveable 
"  property  of  a  person,  made  within  the  thirty  days  previous  to  his 
"  bankruptcy,  is  without  effect,"  is  not  to  be  interpreted  as  making 
such  registration  an  absolute  nullity  in  any  event,  but  only  relatively 
to  any  one  having  an  established  adverse  interest  and  who  has  ac- 
tually sustained  prejudice  or  loss  in  consequence  of  such  registration. 
Hence,  other  creditors  have  no  legal  right  to  criticise  such  registration 
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until  it  has  been  demonstrated,  by  a  judgment  of  distribution,  or  other 
equivalent  legal  procedure,  that  their  claims  remain  unpaid,  in  whole 
or  in  part,  as  a  direct  consequence  of  such  registration. — Q,  B. — Tmdel 
&  Parent,  R.  J.  Q.,  2  B.  R,  p.  578. 

2093.  Le  procureur  ad  litem,  qui  a  disti*action  dcs  d^pens 
accord6s  par  un  jugeraent  en  faveur  de  sa  partie,  est  int6ress6  au 
jugement  et  a  droit  de  Tenregistrer  et,  aux  termes  de  Tart.  2093  C.  C, 
Tenr^gistrement  effectue  par  lui  a  effet  en  faveur  de  sa  partie,  pour 
les  droits  de  cette  derniere  mentionn^s  au  jugement. — C.  R. — Leclerc 
V8.  Martin,  17  Q.  L.  R,  p.  177. 

!S094.  1.  Entre  les  cr^anciers  les  privileges  ne  produisent  d'eflfet,  k 
regard  des  immeubles,  qu'autant  qu'ils  sont  enregistr^s,  mais  le 
privilege  du  vendeur  d'un  imraeuble  est  effectif  k  Tencontre  des 
crianciers  dont  les  titres  de  creance  ne  sont  pas  enr^gistr^s. — C,  R — 
Bernard  vs.  Bernard,  16  Q.  L.  R,  p.  108. 

2.  See  also  case  of  Oreat  Eastern  Ry.  &  Larrihe,  noted  in  full  in 
this  Supplement,  at  article  1977. 

SB09S.  See  C.  C.  2147a,  as  replaced  and  noted  in  this  Supplement. 

1.  Que  Tenregistrement  d'un  acte  d'obligation,  fait  avant  Tenre- 
gistrement  du  titre  du  d^biteur,  a,  par  Tenregistrement  de  ce  titre, 
son  efFet  k  compter  de  1  enregistrement  de  cette  obligation  (C.  C. 
2043). — M.ATHIEU,  J. — Kerrigan  vs.  Read,  17  R  L.,  p.  571. 

2.  L'enregistrement  d'un  acte  de  vente,  ou  d'une  obligation 
d6guisee  sous  forme  de  vente,  est  sans  effet,  si  le  titre  d  acquisition  du 
vendeur  ou  du  debiteur,  ne  parait  pas  avoir  6te  enregistr^. —  C.  R. — 
Bernard  vs.  Bernard,  16  Q.  L.  R,  p.  108. 

3.  Que  la  n6cessit6  d'enregistrer  un  acte  de  vente,  ou  dation  en 
paiement,  n'existe  que  vis-k-vis  des  tiers  acquereurs  ou  des  cr6anciers 
hypothecaires,  mais  non  pas  vis-^-vis  du  vendeur,  de  ses  h^ritiers  ou 
16gataires,  qui  sont  garants  de  la  vente  et  de  la  dation  en  paiement — 
Q.  B.— Wilson  &  Lacoste,  20  R  L.,  p.  285. 

The  above  case  was  confirmed  by  the  Supreme  Court,  which 
held  as  follows  : — 

4.  The  parties  to  a  gift  vn;bm^vivo8  of  certain  real  estate  with 
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warranty  by  the  donor  did  not  register  it,  but,  by  a  subsequent  deed 
which  was  roistered,  changed  its  nature  from  an  apparently  gratuit- 
ous donation  to  a  deed  of  giving  in  payment  (dation  en  paiement). 
In  an  action  brought  by  the  testamentary  executors  of  the  donor  to 
set  aside  the  donation  for  want  of  registration  it  was  held,  affirming 
judgment  of  the  court  below,  that  the  forfeiture  under  art.  806  C.  C. 
resulting  from  neglect  to  register,  applies  only  to  gratuitous  donations, 
and  as  the  deed  in  this  case  was,  in  effect,  the  giving  of  a  thing  in 
payment  {dation  en  paiement)  with  warranty,  which  under  article 
1592  is  equivalent  to  sale,  the  testamentary  executors  of  the  donor 
had  no  right  of  action  against  the  donee,  based  on  the  absence  of 
registration  of  the  original  deed  of  gift  inter  vivos. — Supreme  Court. 
Lacoste  &  Wilson,  20  S.  C,  p.  218. 

5.  Que  Tenregistrement  est  un  Element  essentiel  du  contrat  de 
vente,  quaint  aux  tiers,  et  que  la  propri^t^  n'est  transmise  valablement 
quant  k  eux,  que  par  Tenr^gistrement  et  que,  partant,  les  cr^anciers 
du  vendeur  peuvent  valablement  saisir  Timmeuble  vendu  et  dont  la 
vente  n'a  pas  6te  enregistr^e,  et  que  I'enr^gistrement  apr^s  la  saisie 
est  sans  effet. — Pagnuelo,  J. — Latimer  vs.  Lajeunesse,  R.  J.  Q.,  1  C. 
S.,  p.  406. 

6.  Where  a  deed  of  sale  of  real  property,  creating  a  haiUewr  de 
fonds  rifijht  for  the  unpaid  portion  of  the  price,  is  not  registered  until 
after  thirty  days  from  the  sale,  and  a  hypothec  on  the  property, 
granted  by  the  purchaser  in  the  interval  between  the  sale  and  the 
registration  thereof,  is  immediately  registered,  the  claim  of  the  vendor 
nevertheless  ranks  before  that  of  the  hypothecary  creditor. — Q.  B. — 
ArchambavM  &  Thouin,  R  J.  Q.,  3  B.  R.,  p.  389.— C.  R.— R  J.  Q.,  3 
C.  S.,  p.  141. 

7.  Que  I'enr^gistrement,  effectue  apr^s  la  mise  en  force  du  Code 
Civil,  d'obligations  consenties,  soit  avant,  soit  apr6s  cette  mise  en 
force,  est  sans  effet,  tant  que  le  titre  du  d^biteur  n'est  pas  enr^gistr^. 
— Loranger,  J. — Beavlieu  vs.  Bovjcher  dit  Desroehes,  1  R.  de  J.,  p. 
117. 

8.  Que  par  la  disposition  du  dernier  alin^a  de  Tarticle  2098  C.  C, 

prise  conjointement  avec  I'article  2043  C.  C,  Thypoth^que  consentie 

par  le  possesseur  k  titre  de  propri^taire.  et  enr^gistr^e  avant  Tenr^- 

gistrement  de  son  titre,  prime  Thypotheque  du  vendeur,  qui  n'a  enre- 

gistr^  qu'apr^s  cette  hypoth^que  et  apres  les  trente  jours  de  la  date 

du  titre. — Mathieu,  J. — Huet  dit  Dulvde  vs.  Laporte  dit  Denis,  R.  J. 

Q.,  2  C.  S..  p.  66. 
36 
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« 

9.  L  eifet  de  renr^gistrement  du  titre  de  Tacqu^reur,  fait  avant 
celui  du  titre  de  son  auteur,  n'est  que  suspendu  ;  renr^gistrement 
subsequent  de  ce  dernier  titre  donne  k  celui  de  I'acqu^reur  son  plein 
et  entier  efiet,  m6me  k  Tencontre  des  droits  de  Tauteur,  dont  le  titre 
n  a  et6  enr^gistr^  que  plus  de  trente  jours  apr^  sa  date.  Dana  Vee- 
pdcCy  le  demandeur  ayant  enr^gistr^  Tticte  d'^change  lui  donnant  la 
garantie  sur  les  lots  poss6d6s  par  les  d^fendeurs,  un  an  apr^  Tenr^- 
gistrement  de  Tacquisition  des  dits  lots  par  ces  derniers,  lui,  dit  de- 
mandeur, n*avait  pas  sur  les  dits  lots,  pour  la  dite  garantie,  un  hypo- 
th^que  qu'il  put  invoquer  contre  les  d^fendeurs.  —  Andrewa,  J., 
diaaentiente. — C.  R — Sylvava  va,  Lahbi,  R.  J.  Q.,  2  C.  S.,  p.  486. 

10.  See  remarks  of  Laxioate,  C.  </.,  as  to  the  meaning  of  the  words 
"  acquereur  "  and  "  aana  effet*'  \n  the  case  of  Dolan  &  Baker,  R.  J.  Q., 
1  R  R.,  p.  401.  The  case  itself  is  reported  in  full  in  this  Supplement 
at  article  2083,  decision  number  1. 

2100.  1.  Dans  Tesp^e,  une  vente  avec  faculty  de  r^m^re  pendant 
un  certain  temps,  la  cour  a  accepts,  comme  commencement  de  preuve 
par  6crit  de  la  prolongation  du  delai  stipule  pour  I'exercise  de  la  facul- 
ty de  r^m^r^,  les  quittances  d'int^rSts  donndes  par  le  repr^sentant  du 
cr^ancier,  acheteur  de  Timmeuble  en  question,  apr^  Texpiration  du 
d^lai  fix6  pour  Texercice  de  cette  faculty. — Q.  R. —  Watiera  &  Caaaidy, 
R.  J.  Q..  3  R.  R.,  p.  270. 

2.  See  case  of  Sylvain  &  Labhi,  noted  in  this  Supplement  at 
article  2098,  decision  number  9. 

3.  See  also  case  of  ArchambavZt  dk  Thouin,  noted  in  this  Supple- 
ment at  article  2098,  decision  number  6. 

2108.  Amendment. — Article  2103  of  the  said  Code  is  replaced 
by  the  following  articles  : 

"  3I03.  The  privilege  of  the  persons  mentioned  in  article  2013 
dates,  in  the  cases  mentioned  in  paragraph  1  of  article  2013&,  only 
from  the  registration,  within  the  proper  delay,  at  the  registry  office 
of  the  division  in  which  is  situated  the  immoveable  affected  by  the 
inscription,  of  a  notice  or  memorial  drawn  up  according  to  form  A, 
with  a  deposition  of  the  creditor,  sworn  to  before  a  justice  of  the 
peace  or  a  commissioner  of  the  Superior  Court,  setting  forth  the 
nature  and  the  amount  of  the  claim  and  describing  the  immoveable 
50  affected. 
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2.  In  registering  such  memorial,  it  is  sufficient  to  mention, 
opposite  the  official  number  of  the  cadastre  which  describes  the  immo- 
veable, if  the  cadastre  be  deposited,  or  opposite  the  title  of  the 
registered  deed,  if  the  cadastre  be  not  yet  deposited,  the  name  of  the 
claimant  and  the  amount  due  at  the  time  the  memorial  is  'filed. 

3.  The  memorial  shall  be  made  out  in  duplicate,  one  copy  of 
which  shall  remain  in  the  archives  of  the  registry  office  and  the  other 
be  delivered  to  the  creditor  with  the  Registrar's  certificate  thereon. 

4.  The  creditor  shall,  within  three  days  from  the  registration  of 
the  memorial,  give  a  written  notice  to  the  proprietor  of  the  immove- 
able, or  to  his  agents,  if  he  cannot  be  found. 

"  3103a.  The  ^e  to  a  third  party  by  the  proprietor  of  the 
immoveable,  or  his  agents,  or  the  payment  of  the  whole  or  a  portion 
of  the  contract  price,  cannot  in  any  way  affect  the  claims  of  persons 
who  have  a  privilege  under  article  2013,  and  who  have  complied  with 
the  requirements  of  articles  2013a,  20136,  2013c.  and  2103  of  thi^ 
Code." 

4.  All  articles  of  the  Civil  Code  inconsistent  with  the  provisions 
of  this  Act  are  repealed. 

Form  A, 

Form  of  notice  or  memorial 

I,  A.  B.  (Ttainfie  and  residence  of  claimant),  do  hereby  declare 
that  I  have  worked  upon  the  immoveable  of  (narrie  of  the  proprietor), 
at  the  following  work  (nature  of  the  work),  (or  I  have  supplied),  if  he 
he  a  supplier,  etc.,  (as  the  case  may  be)  since  (give  the  date) ;  that  the 
amount  due  me  is  (a/mov/rtt  of  the  claim)  ;  that  the  immoveable  on 
which  I  have  worked  is  described  as  follows  :  {nuTriber  of  cadastre 
or  descfi'iption  by  metes  and  bounds  as  much  as  possible). 


Signature 

A.  B. 


Sworn  before  me,  at  this 

day  of  189 

Signature 

CD. 

Justice  of  the  Peace 
(or  Commissioner  of  the  Superior  Court)  j 

Q.— 57  Vict,  ch,  46,  par.  3. 
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Note. — This  amendment  has  itself  been  amended  at  the  recent 
session  of  the  Legislature,  by  an  Act  which  has  not  yet  been  chaptered 
and  reading  as  follows : — 

"  Articles  2103  and  2103a  of  the  said  Civil  Code,  as  enacted  by 
section  3  of  the  said  Act,  (67  Vict,  cap.  46)  are  replaced  by  the  follow- 
ing article : 

'*  SK103.  The  privilege  of  the  persons  mentioned  in  article  2013 
""  dates,  in  the  cases  mentioned  in  the  first  clause  of  article  201 3&,  only 
**  from  the  registration,  within  the  proper  delay,  at  the  registry  office  of 
''  the  division  in  which  is  situated  ,the  immoveable  affected  by  the  ins- 
''  cription,  of  a  notice  or  memorial,  drawn  up  according  to  form  A, 
"  with  a  deposition  of  the  creditor,  sworn  to  before  a  justice  of  the 
"  peace  or  a  Commissioner  of  the  Superior  Court,  setting  forth  the 
"  nature  and  the  amount  of  the  claim  and  describing  the  immoveable 
"  so  affected." 

"  2.  In  registering  such  memorial,  it  is  sufficient  to  mention,  op 
"  posite  the  official   number  of  the   cadastre  which  describes  the 
''  immoveable,  if  the  cadastre  be  deposited,  or  opposite  the  title  of 
''   the  registered  deed,  if  the  cada.stre  be  not  yet  deposited,  the  name  of 
"  the  claimant  and  the  amount  due  at  the  time  the  memorial  is  filed. 

''  3.  The  memorial  shall  be  made  out  in  duplicate,  one  copy  of 
"  which  shall  remain  in  the  archives  of  the  registry  office  and  the 
"  other  be  delivered  to  the  creditor  with  the  registrar's  certificate 
"  thereon. 

"  4.  The  creditor  shall,  within  three  days  from  the  registration 
"  of  the  memorial,  give  a  written  notice  to  the  proprietor  of  the  im- 
''  moveable,  or  to  his  agents,  if  he  cannot  be  found. 

"  4.  The  Act  67  Victoria,  chapter  46,  and  all  other  provisions  of 
"  the  Civil  Code  inconsistent  with  this  Act,  are  repealed. 

Form  A, 

Form  of  notice  or  memorial. 

I,  A.  B.,  (naTne  and  residence  of  claimant),  do  hereby  declare 
that  I  have  worked  upon  the  immoveable  of  (nam^  of  the  proprietor), 
at  the  following  work  (nature  of  the  work),  (or  I  have  supplied), 
(if  he  he  a  supplier,  etc.,  as  the  case  may  be)  since  (give  the  date)  ; 
that  the  amount  due  me  is  (aTOount  of  the  claim,)  ;  that  the  immov- 
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able  on  which  I  have  worked  is  described  as  follows :  (Number  of  j 

cadastre  or  description  by  foetes  and  bounds  as  much  as  possible.)  i 


Sworn  before  me,  at  ,  this 

day  of  189 

Signature,  C.  D. 

Justice  of  the  Peace, 
(or  Commissioner  of  the  Superior  Court,) 


Signature, 
A.  B. 


1.  Le  possesseur  de  bonne  foi,  qui  a  fait  des  constructions  sur  le 
f onds  d'autrui,  n'est  pas  tenu,  pour  obtenir  le  paiement  de  ses  ouvrages, 
d'^tablir  qa'il  sest  conform^  aux  exigences  des  articles  2013  et  2103 
du  Code  Civil.  Ces  articles  ne  s'appliquent  qu'au  constructeur  ou 
autre  ouvrier,  qui  fait  des  constructions  pour  le  propri^taire  du  sol  et 
en  vertu  d'un  contrat  avec  le  propri^taira — Oagne,  J.  —  The  Chvaic 
Hardware  Co,  vs.  Lav/rent,  1  R.  de  J.,  p.  278. 

2.  See  case  of  Dufresne  &  Prifontaine,  noted  in  full  in  this 
Supplement,  at  article  2013,  decision  number  1. 

3106.  See  C.  C.  2147a,  as  replaced  and  noted  in  this  Supple- 
ment. 

3107.  Sec  C.  C.  2147a,  as  replaced  and  noted  in  this  Supple- 
ment. 

3110.  A  marriage  contract,  containing  an  appointment  of  heirs, 
must  be  registered,  in  the  same  manner  as  a  will,  within  six  months 
after  the  death  of  the  person  making  the  appointment.  —  Wurtele, 
3.— Pari  vs.  AUan,  M.  L.  R.,  7  S.  C,  p.  107. 

3111.  See  C.  C.  2147a,  as  replaced  and  noted  in  this  Supplement. 

3115.  See  C.  C.  2147a,  as  replaced  and  noted  in  this  Supplement. 

3116.  See  C.  C.  2147a,  as  replaced  and  noted  in  this  Supplement. 

Une  servitude  de  passage,  lorsqu'elle  est  apparente  par  la  situa- 
tion des  lieux,  se  conserve  sans  enregistrement,  k  Tencontre  d'un  tiers 
acqu^reur  et,  si  le  titre  a  6t^  enregistr^,  sans  renouveler  Tenregistre- 
ment. — Pagnuelo,  J. — Matthews  vs.  Brignon  dit  Lapierre,  19  R.  L., 
p.  547. 

311Gx  1.  Que  Tacte  44-45  Vict,  chap.  6,  qui  exige  Tenregistre- 
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ment  des  titres  errant  les  servitudes  discontinues  et  non  apparentes, 
pour  leur  conservation  vis-ik-vis  des  tiers,  ne  s'applique  pas  k  un  droit 
de  passage  apparent. — Casault,  J. — Diroche  vs.  OagnS'il  R.  L.,  p.  67, 
17  Q.  L.  R..  p.  1. 

2.  See  case  of  Mathews  &  Brignon  dit  Lapierre,  noted  in  full  in 
this  Supplement  at  article  2172,  decision  number  3. 

11S120.  See  C.  C.  2147a,  as  replaced  and  noted  in  this  Supplement 

ftl^l.  See  C.  C.  2147a,  as  replaced  and  noted  in  this  Supplement. 

1.  A  judgment  may  be  registered  against  the  grevd  upon  the 
substituted  property,  even  through  the  property  be  inaaiaissable.  An 
inscription  in  Review  does  not  prevent  the  registration  of  the  judg- 
ment of  the  Superior  Court. —  Loranger.  J. —  Seymour  v8.  Seymour, 
21  R.  L,  p.  39. 

2.  L'avis  au  r^gistrateur,  mentionn^  k  Tarticle  2121  C.  C,  pent 
6tre  dcnn^  par  le  procureur  ad  litem  de  la  partie  qui  a  obtenu  le 
jugement  k  enr^gistrer,  quoiqu'il  ne  repr^sente  pas  alors  la  partie 
comme  mandataire,  son  mandat  ayant  pris  fin  avec  Finstance,  il  agit 
comme  negotwrv/m  gestor  et  son  acte  profite  k  celui  dans  Tint^ret  du- 
quel  il  est  faii — C.  R. — Leclerc  va,  Martin,  17  Q.  L.  R.,  p.  177. 

3.  Qilmour,  ayant  obtenu  jugement  contre  H.  J.,  Ta  fait  enregistre 
contre  la  propri6t6  de  son  d^biteur,  afin  de  prendre  une  hypotheque 
judiciaire,  puis  k  fait  saisir  et  mettre  en  vente  cette  propri6t6.  H.  J. 
et  sa  m^re,  L.  W.  ont  conjointement  pris  une  action  en  radiation  de 
cet  enregistrement  appuyant  leur  droit  d'action  sur  le  testament  dc 
D.  J.,  fils  de  L.  W.,  et  fr^re  de  H.  J.  Le  testateur  a  16gu^  k  sa  mere 
''  her  maintenance  and  support  during  the  time  of  her  natural  life 
*'  upon  the  real  estate  to  me  belonging  and  her  board  and  lodging  in 
"  the  premises  by  her  now  occupied."  II  a  nomm^  son  frfere,  H.  J., 
son  l^gataire  universel ''  subject  to  the  keeping  and  maintaining  the 
**  said  real  estate,  during  the  life  time  of  her,  the  said  L.  W.,  free  and 
"  clear  of  all  encumbrances,  and  that  he,  the  said  residuary  legatee, 
''  shall  in  no  manner  or  way,  during  the  lifetime  of  her,  the  said  L.  W., 
"  mortgage  or  sell  the  said  real  estate."  H.  J.  et  L.  W.,  ont  pr6tendu 
que  la  defense  dali^ner  et  dhypoth^quer  empSchait  Qilmour  de 
prendre  hypothique  en  vertu  du  jugement  qu'il  avait  obtenu  et  ren- 
dait  la  propri6t6  insaisissable.  La  pretension  de  Qilmour  ^tait  que 
Tenregistrement  du  jugement  constitue  un  acte  conservatoire  qu'il 
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6tait  autoris6  k  faire  et  que  la  prohibition  d'hypoth^quer,  6tant  faite 
en  faveur  de  L.  W.,  k  son  d6cte  (la  prohibition  cessant)  Tenregistre- 
ment  aura  son  effet  et  Thypoth^que  judiciaire  commencera  alors  k 
exister.  Jugi, — Que  pour  Stre  admis  k  faire  un  acte  conservatoire,  il 
faut  §tre  muni  d'un  titre  et  des  permissions  exig^es  par  la  loi.  Le 
jugement  qui  forme  le  titre  de  Qilmour  ne  lui  donne  pas  le  droit  de 
prendre  hypoth^ue  sur  les  biens  de  son  d6biteur,  que  ce  dernier  n'a 
pas  le  pou voir  dypoth^quer.  Qilmour  n'a  pas  de  titre  et  il  n'a  pas 
non  plus  les  permissions  de  la  loi,  car  la  loi  permet  au  cr^ancier 
d'enregistrer  seulement  quand  son  titre  porte  hypotheque. — Q,  B. — 
Welh  &  GHhruyu/r,  R  J.  Q.,  3  B.  R.,  p.  250. 

31)24.  Que  les  int^rets  k  6cheoir  ne  constituent  pas  une  cr^ance 
certaine  et  d^termin^e  et  que  Tenregistremeut  des  titres,  en  vertu 
desquels  ils  sont  accrus,  ne  pent  conserver  la  pr6f6rence,  en  faveur  des 
cr6anciers,  pour  leurs  int^rSts,  que  jusqu'it  concurrence  de  deux  ann6es 
et  ceux  ^chus  pendant  Tannic  courante,  et  que  le  fait  d'avoir 
declare  dans  Tacte  que  les  int^rSts  seraient  capitalists,  ne  change  pas 
le  caract^re  de  ces  int^rets,  relativement  k  la  n^essit^  de  i'enregistre- 
ment  vis-i-vis  des  tiers. — Q.  B. — Foisy  dit  FrenUre  &  Germain,  18 
R.  L.,  p.  558 ;  34  L.  C.  J.,  p.  248. 

2135.  See  C.  C  2147a,  as  replaced  and  noted  in  this  Supple- 
ment. 

Les  titres  orginaires  de  concession  par  la  Couronne  ne  sont  pas 
soumis  aux  formalit^s  de  I'enregistrement  et  les  arri^rages  des  rentes 
constitutes,  cr66es  par  ces  titres,  qui  ne  sont  pas  prescrites,  sont  tous 
dus  par  privilege  au  mdme  rang,  nonobstant  les  articles  2086  et  2125 
du  Code  Civil. — Casault,  J. — City  of  Quebec  vs.  Ferland,  14  Q.  L. 
R,  p.  271. 

312G.  La  renonciation  k  une  successsion,  qui  n'a  pas  &t&  enre- 
gistr^e,  est  sans  effet  a  Tegard  des  tiers,  et  notamment,  des  creanciers 
du  renon9ant.  L'acquisition  par  des  conjoints  des  droits  mobiliers  et 
immobiliers  des  co-h6ritiers  de  Tun  d*eux  dans  une  succession  directe, 
attribue  a  ce  dernier,  comme  propres,  les  parts  d'immeubles  acquises, 
sauf  indemnity  envers  la  communaut^,  s'il  y  a  lieu,  et  ce,  k  plus  forte 
raison  lorsque,  dans  Facte  d'acquisition,  les  portions  d'immeubles  sont 
disign^es. — C.  R. — Oagnon  &  Valentvae,  R.  J.  Q.,  2  C  S.,  p.  60. 

3137.  1.  The  assignment  of  an  hypothecary  claim  must  be 
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served  upon  the  original  debtor,  before  the  assignee  can  bring  an  hy- 
pothecary action  against  a  third  party  who  has  acquired  the  hypo- 
thecated immoveable,  even  though  such  third  party  has  undertaken, 
by  his  deed  of  purchase,  to  pay  the  debt. — Andrews,  J. — Orenier  vh. 
Gauvreau,  14*Q.  L.  R,  p.  357. 

2.  La  subrogation  a  son  effet,  vis-k-vis  des  tiers,  mSme  si  la  qait- 
tance  par  le  premier  cr6ancier,  qui  est  pay^  des  deniers  du  second, 
n'est  pas  enr^gistr^e  au  long,  mais  est  seulement  d^pos^  au  bureau 
d'enr^gistremeni — Q.  B. — Owens  <k  Bedell,  21  R.  K,  p.  89. 

The  decision  in  the  above  case  was  confirmed  by  the  Supreme 
Court,  which  held  as  follows : 

No  formal  or  express  declaration  of  subrogation  is  required, 
under  art.  1155,  sec.  2.  C.  C,  when  the  debtor  borrowing  the  sum  of 
money  declares  in  his  deed  of  loan  that  it  is  for  the  purpose  of 
paying  his  debts,  and  in  the  acquittance  he  declares  that  the  payment 
has  been  made  with  the  moneys  furnished  by  the  new  creditor  for 
the  purpose.  Where  subrogation  is  given  by  the  terms  of  a  deed> 
the  erroneous  noting  of  the  deed,  by  the  registrar,  aa  a  discharge,  and 
the  granting  him  of  erroneous  certificates,  cannot  prejudice  the  party 
subrogated. — Supreme  Court. — Owens  &  Bedell,  19  S.  C.  R,  p.  137. 

3.  Que  le  transport  judiciaire  d'une  cr^nce  portant  hypoth^ue 
qui  r&3ulte  d'une  saisie-arret,  doit  Stre  enr^gistre,  et  s'il  ne  I'a  pas  6t6, 
ce  transport  est  sans  efiet  k  Tencontre  d'un  cessionnaire  subsequent 
qui  s'est  conform^  aux  exigences  de  la  loi. — Pagnuelo,  J. — Lalonde 
vs.  Oarand,  R.  J.  Q..  2  C.  S.  p.  339. 

2128.  Un  sous-locataire  ne  pent  invoquer  son  bail,  k  I'encontre 
d'un  tiers-acqu6reur  dont  le  titre  est  enregistr6  et  qui  poursuit  en 
Eviction,  lorsque  le  bail  du  locataire  principal,  pour  un  terme  exc6dant 
un  an,  n'a  pas  ^t^  enregistr(5. — Casault,  J.  — Cowan  vs.  Hough,  R  J. 
Q.,  1  C.  S.,  p.  90. 

The  decision  in  the  above  was  reversed  in  Appeal,  where  it  was 
held  as  follows  : 

Le  cessionnaire  d  un  locataire  principal,  qui  a  sous-lou<^  une  partie 
des  Heux  loues,  malgr6  une  prohibition  de  sous-louer  dans  le  bail,  et 
qui  a  ensuite  acquis  du  locateur  principal  la  propri6t6  de  ces  lieux, 
n'a  pas  d'action,  contre  le  sous-locataire,  pour  le  faire  6vincer  avant 
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TexpiratioD  du  sous-bail. — Q.  B.  —  Hough  &  Cowan,  R.  J.  Q.,  2  B.  R„ 
p.  1. 

2.  L  acqu^reur  k  titre  singulier  d'une  propri6t^  louee,  pour  plus 
d'un  an,  k  un  locataire  qui  n'a  pas  enregistr6  son  bail,  n'est  pas  oblig^, 
dans  notre  droit,  de  signifier  cong6  k  celui-ci.  —  C.  R.  —  McOee  vs. 
Larochelle,  17  Q.  K  R.,  p.  212. 

ftlft9.  La  saisie-arrSt,  f  rappant  d*indisponibilit6  les  sommes  saisies 
et  le  jugement  declarant  valable  cette  saisie-arrSt,  ayant  Teffet  de 
transporter  judiciairement  ces  sommes  aux  saisissants,  la  vente  k  un 
tiers,  d'un  immeuble,  dont  les  loyers  ont  6i6  saisis  en  vertu  d'une 
saisie-arrSt,  suivie  post^rieurement  k  la  vente,  d'un  jugement  de 
validity,  est,  en  Tabsence  d'all^gation  de  fraude  ou  de  ddconfiture, 
sans  effet  sur  cette  saisie,  mSme  k  regard  des  loyers  non  encore  ^hus 
de  rimmcuble  en  question.  Dans  Tesp^ce,  le  transport  judiciaire 
resultant  du  jugement  de  validity,  intervenu  sur  la  saisie-arrdt,  ne 
d^passant  pas  les  loyers  d'une  ann6e,  pouvait  Stre  valablement  oppos6 
au  tiers-acqu6reur  de  Timmeuble  lou6. — JExrfi,  J. — DSpatie  vs.  BarrS, 
R.  J.  Q.,  5  C.  a,  p.  151. 

3180.  1.  L'hypoth^que  conventionnelle  existe,  quant  aux  par- 
ties, par  le  fait  de  la  convention,  independamment  de  Tenregistrement. 
qui  n'est  requis  que  pour  lui  donner  effet  k  regard  des  tiera — C.  R. — 
Oauthier  vs.  Michaud,  15  Q.  L.  R.,  p.  134. 

2.  Where  a  deed  of  sale  of  real  property,  creating  a  haiUeur  de 
fonds  right  for  the  unpaid  portion  of  the  price,  is  not  registered  until 
after  thirty  days  from  the  sale,  and  a  hypothec  on  the  property, 
granted  by  the  purchaser,  in  the  interval  between  the  sale  and  the 
registration  thereof,  is  immediately  registered,  the  claim  of  the  vendor 
nevertheless  ranks  before  that  of  the  hypothecary  creditor. — Q.  B. — 
ArchambavU  &  Thouin,  R.  J.  Q.,  3  B.  R.,  p.  389.— C.  R.— R.  J.  Q.,  3 
C.  S,p.  141. 

3.  Qu'avant  le  Code,  Thypoth^ue  produisait  un  effet  d^s  qu'elle 
^tait  consentie  et  primait,  m^me  sans  enregistrement,  les  cr^ances  chi- 
rographaires  ;  (art.  2047)  tandis  que,  depuis  le  Code,  Thypothfeque  ne 
produit  d'effet  qu'k  compter  de  son  enregistrement,  ce  qui  doit  s'enten- 
dre  d*un  enregistrement  effectif  seulemeni — Loranger,  J. — BeavZieu 
V8,  Boucher  dit  Desrochea,  1  R.  de  J.,  p.  117. 

4.  Que  le  transport  judiciaire  d'une  creance  portant  hypothique, 
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qui  r^sulte  d'une  saisie-arrSt,  doit  Stre  enregistr^,  et  s'il  ne  Fa  pas  ete^ 
ce  transport  est  sans  effet  k  Tencontre  d'un  cessionnaire  subsequent, 
qui  s'e^t  conforme  aux  exigences  de  la  loi. — Pagnuelo,  J. —  LaZonde 
V8,  Oarand,  R.  J.  Q.,  2  C.  S.,  p.  339. 

2181.  See  C.  C.  2147a,  as  replaced  and  noted  in  this  Supplement. 

Le  renouvellement  de  Tenr^gistrement  du  transport  d'une  cr^nce 
hypoth^caire,  cr66e  par  un  acte  devente,  sans  que  Tenr^gistrement  de 
Tacte  de  vente  lui-m6me  soit  renouveU,  est  insuffisant  et  ne  conserve 
pas  rhypotheque  cr6de  par  cet  acte  de  vente.  Les  formalit^s  im  poshes 
par  les  articles  2131,  2168  et  2172  du  Code  Civil  sont  des  formalit^s 
essentielles  pour  la  validity  du  renouvellement  de  I'enr^gistrement. — 
C.  K— Richer  vs.  Ducharme,  R  J.  Q.,  6  C.  S.,  p.  387. 

2182.  See  C.  C.  2147  a,  as  replaced  and  noted  in  this  Supplement. 
2188.  See  C.  C.  2147a,  as  replaced  and  noted  in  this  Supplement. 

2186.  See  C.  C.  2147a.  as  replaced  and  noted  in  this  Supplement 

2187.  Amendment. — Article  2137  of  the  Civil  Code,  as  contcdned 
in  article  6835  of  the  Revised  Statutes  of  the  Province  of  Quebec,  is 
amended  by  replacing  the  second  paragraph  thereof  by  the  following : 

*'  The  memorial  may  also  be  made  according  to  article  2144a.'* — 
Q.,  52  Vict.,  cap.  26,  sec.  1 

2140.  See  C.  C.  2144a,  ai  replaced  and  noted  in  this  Supplement 

2144a.  Amendment. — Article  2144a,  as  contained  in  article 
5887  of  the  said  Revised  Statutes  (the  Revised  Statutes  of  the  Pro- 
vince of  Quebec),  is  replaced  by  the  following  : 

*'  2144a.  The  memorial  may  also  be  executed  before  a  notary 
by  deed  en  minute  or  en  brevet. 

**  The  memorial  so  executed  need  not  be  attested  before  a  witness 
nor  proved  under  oath  nor  be  SiCcompanied  by  the  title  of  which  it  is 
a  memorial,  notwithstanding  the  provisions  of  articles  2137  and  2140 
of  this  code,  and  may  contain  the  official  number  even  if  such  number 
be  not  in  the  title  of  which  it  is  a  memorial." —  Q.  52  Vict ,  cap.  26, 
sec.  2. 

2145a.  Am^ndm^nt. — Article  2145a,  as  contained  in  article  5838 
of  the  said  Revised  Statutes  (the  Revised  Statutes  of  the  Province  of 
Quebec),  is  repealed. — Q.  52  Vict,  cap.  26,  sec.  3. 


Consolidated  Supplement  No.  1. — Arts.  S146'iei47a.         671 

2146.  See  C.  C.  2147a,  as  replaced  and  noted  in  this  Supple- 
ment. 

2147a.  Amendment  —  Article  2147a,  as  contained  in  article 
5839  of  the  said  Revised  Statutes  (the  Revised  Statutes  of  the  Province 
of  Quebec),  is  replaced  by  the  following : 

''  2147a.  The  notices,  declarations  and  memorials  mentioned  in 
articles  2026,  2098,  2106,  2107,  2111,  2115,  2116,  2120,  2121,  2125, 
2131,  2132,  2133,  2136,  2146,  2161,  2168  and  2172  may  be  given 
under  either  private  seal  or  by  notarial  deed  en  w^inute  or  en  brevet. 

''  Such  notices,  declarations  or  memorials,  if  en  brevet  or  under 
private  seal,  must  remain  in  the  registry  office,  but  if  en  minute  the 
delivery  of  an  authentic  copy  is  sufficient 

"  The  certificate  of  registration  is  affixed  to  such  notices,  decla- 
rations or  memorials  only  if  it  te  demanded."  —  Q.  52  Vict.,  cap.  26, 
sec.  4. 

Note. — The  Act  intituted  :  "  An  Act  to  render  valid  certain 
registrations  and  to  amend  certain  articles  of  the  Code,"  assented  to 
the  10th  June,  1884,  contained  the  following  provisions  which  are 
still  in  force.  (This  section  of  the  Act  was  not  consolidated  in  the 
Revised  Statutes  of  the  Province  of  Quebec,  it  being  merely  a  matter 
of  validation.) 

**  Whereas  certain  notices  and  memorials  mentioned  in  articles 
2026,  2098,  2106.  2107,  2111,  2115,  2116.  2120,2121,  2125,  2131,2133, 
2146,  2161,  2168  and  2172  of  the  Civil  Code  have  been  given  by 
notarial  deeds  en  minvie  or  en  brevet  or  by  deeds  under  private  seal ; 

"  Whereas  certain  of  the  notices  hereinbefore  mentioned  have 
been  returned  to  the  party  giving  the  same,  after  their  enregistration, 
instead  of  remaining  deposited  with  the  registrar  and  in  both  cases 
with  and  without  certificates  ; 

"  Whereas  it  is  necessary  to  remove  the  doubts  which  exist  touch- 
ing enregistrations  so  effected  ;  Therefore  Her  Majesty,  by  and  with 
the  advice  and  consent  of  the  Legislature  of  Quebec,  enacts  as  follows : 

1.  Are  hereby  declared  valid  and  sufficient : 

"  2.  The  enregistrations  of  notices  and  memorials  mentioned  in 
articles  2026,  2098.  2106,  2107,  2111.  2115,  2116,  2120,  2121,  2126, 
2131,  2133,  2146,  2161,  2168  and  2172  of  the  Civil  Code  and  given 
by  notarial  deed  either  en  minute  or  en  brevet ; 
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"  3.  The  enregistrations  of  the  notices  above  mentioned,  whether 
notarial  or  under  private  seal,  although  such  notices  have  been  returned 
to  the  parties  giving  the  same,  instead  of  remaining  deposited  with  the 
registrar,  and  in  either  case  whether  the  certificate  of  registration 
has  or  has  not  been  thereon  entered  ; 

4.  The  renewals  of  the  enregistration  of  several  titles  of  claims 
against  several  persons  or  against  several  immoveables  made  by  one 
notice,  provided  the  entries  have  beenregularly  meAe  in  the  index 
to  immoveables. — Q.,  47  Vict.,  cap.  13,  sec.  1. 

2%e  section  ahove  cited  was  amended  as  follows : 

The  second  paragraph  of  section  1  of  the  Act  47  Victoria,  chapter 
13,  is  amended  by  adding  in  the  third  line,  after  the  figures  "  2133/' 
the  figures  ''  2136."  and  by  striking  out,  in  the  third  and  fourth  lines 
of  the  fourth  paragraph  of  the  said  section,  the  words  "  provided  the 
entries  have  been  regularly  made  ih  the  index   to  immoveables.'^ — 

Q.,  52  Vict.,  cap.  26,  sec.  5. 

« 

2148.  Qu'un  d6biteur  hypoth^caire,  qui  paye  une  partie  de  son 
obligation  payable  par  installements,  a  droit  d'obtenir  de  son  cr6ancier 
une  quittance  et  d^charge  d'hypoth^que  partielle. — QiLL,  J. — Christin 
dit  St'Amour  vs,  Morin,  M.  L  R.,  4  S.  C,  p.  469. 

2150.  1.  Que  lorsqu'un  vendeur  a  |fourni  k  son  acheteur  des 
titres  suffisants  de  la  propri6t6  vendue,  k  la  satisfaction  de  ce  dernier, 
il  n'a  pas  le  droit,  subs^quemment,  sans  le  consentemeut  de  celui-ci,  et 
sous  pr^texte  de  completer  ces  titres,  de  faire  enregistrer,  sur  la  pro- 
pri^te  vendue  des  actes  faisant  voir  apparemment  qu*il  etait  encore  le 
propri6taire  de  la  dite  propri6t4.  Que  dans  ce  cas,  Tacheteur  a  une 
action  pour  faire  radicr  ces  enregistrements,  si  le  vendeur  refuse  de 
le  faire.— -TASCHEREA.U,  J. — Mallette  vs.  DoUn,  M.  L.  R.,  6  S.C.,p.  138- 

2.  A  judicial  hypothec  may  be  taken  against  the  rights  of  the 
substitute  to  a  substituted  property,  before  the  opening  of  the  sub- 
stitution, but  the  inscription  of  the  judgment  must  be  so  made  as  only 
to  affect  the  rights  of  the  substitute. — Cimon,  J. — Hingston  vs, 
Franklin,  19  R  L.,  p.  124. 

3.  Uacqu6reur  d'un  immeuble,  tant  qu'il  n^est  pas  trouble  defait, 
n'a  pas  d'action  contre  le  vendeur,  son  garant  "contre  tons  troublesi 
*'  dons,  douaires,  dettes  et  tons  autres  empSchements  g^n^ralement 
"  quelconques,"  pour  le  contraindro  k  faire  radier  une  hypoth^que  ins- 
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crite  avant  la  vente,  au  bureau  d'enr^gistrement,  contre  rimmeuble 
vendu  (C.  C.  1535^.  II  en  serait  autrement  si  le  vendeur  avait  vendu 
qv/iMe  et  libre  de  toute  hypoth^que  (C.  C.  1065). — C.  R. — Beaudette  vs. 
Cormier,  16  Q.  L  R.,  p.69. 

4.  Where  Appellant  had  a^eed  to  discharge  a  hypothec  in  his 
favour,  registered  against  an  immoveable,  and  it  appeared  that  he  had 
instructed  his  notary  to  prepare  the  discharge,  but,  through  inadver- 
tance,  no  discharge  was  executed  or  registered  until  after  the  institu- 
tion of  an  action  against  him  en  radiation  d*hypot?Uque,  the  Court  of 
Appeal  will  not  interfere  with  the  discretion  exercised  by  the  Court 
below  in  condemning  the  Appellant  to  pay  the  costs  of  such  action, 
more  especially  as  the  hypothec  in  question  was  not  in  iajct  included 
in  the  registered  transfer  of  his  rights  pleaded  by  Appellant. — Q.  B. — 
McLaren  &  LaperrUre,  R.  J.  Q.,  1  B.  R.,  p.  359. 

21S8.  Le  cr6ancief  en  vertu  d'un  jugement  peut,  malgr6  que  la 
cause  soit  inscrite  en  revision  ou  en  appel,  faire  enr^gistrer  le  juge- 
ment, et  acqu^rir  ainsi  une  hypothique  judiciaire  sur  les  biens  du  d6- 
biteur. — Pagnuelo,  J. — Roy  vs.  Ouimet,  R.  J.  Q.,  6  C.  S.,  p.  413. 

21SS.  1.  Que  le  sh^rif  est  tenu  personnellement  de  payer  au 
r^gistrateur  le  coClt  des  recherches  necessities  par  Tenregistrement 
d'une  vente  de  sh^rif,  pour  constater  les  obligations  k  radier,ainsi  que 
le  coiit  de  la  mention  de  cette  vente,  en  marge  de  Tenregistrement  de 
ces  actes  d'obligation. —  Mathieu,  J. —  Thibaudeau  vs.  Rivard,  33  L. 
C.  J.,  p.  210. 

2.  Que  le  coiit  du  m^moire  pour  Tenregistrement  du  titr^  du 
sh^rif  ou  d^crdt  et  pour  la  purge  des  hypoth&ques  qui  en  r^sultent,  aux 
termes  des  articles  2155  et  2157  du  C.  C,  est  k  la  charge  de  Tadjudi- 
cataire.  Que  les  registrateurs  ont  droit  aux  honoraires  pour  recher- 
ches, lors  de  la  confection  du  certificat  requis  aux  termes  de  Tart.  699 
du  C.  P.  C.  et  qu'ils  ont  6galement  droit  aux  honoraires  pour  les  re- 
cherches qu'ils  loni;  ensuite  obliges  de  faire  aux  fins  d'efiectuer  les 
radiations  r^ultant  de  Tenregistrement  du  d^crdt,  conform^ment  aux 
arts.  2155  et  2157  du  C.  C. — De  Loeimier,  J. — Venne  vs.  Thibodeau, 
18  R.  L,  p.  584. 

21S8.  As  to  the  organization  of  Registry  OflSces. — See  Vol.  11, 
p.  632  et  seq.,  and  amendment  contained  in  the  Act.  Q.,  56  Vict.  cap. 
37,  sees.  4  and  5. 
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2161.  See  C.  C.  2147a,  &s  replaced  and  noted  in  this  Supplement. 

216^.  See  C.  C.  2147a,  as  replaced  and  noted  in  this  Supplement. 

1.  Que  Tenregistrement  d'un  jugement/avec  un  avis  d^signant  un 
immeuble,  par  son  num6ro  officiel,  comme  devant  Stre  affects  k  Thypo- 
th^que  resultant  de  ce  jugement,  a  effet  h,  Tencontre  de  Tacqu^reur  de 
ce  mSme  immeuble  par  un  titre  qui  d^signe  cet  immeuble,  sans  donner 
le  num6ro  oflSciel  du  cfibdastre. — C.  R. —  Watson  Mfg.  Go.  vs.  Siguin, 
18  R.  L,  p.  677. 

2.  L'enregistrement,  pres  de  cinq  ans  apres  la  mise  en  force  du 
cadastre  oflSciel,  d'un  acte  de  vente  immobili^re,  pass6  avant  cette 
mise  en  force  et  ne  contenant  la  d^ignation  de  Timmeuble  vendu  que 
par  tenants  et  aboutissants,  conserve  le  privilege  pour  le  priz  de 
vente,  lors  mSme  que  cet  enregistrement  n'est  pas  accompagn6  d'un 
avis  au  r^gistrateur  du  num^ro  sous  lequel  Timmeuble  en  question  est 
d^ign6  au  plan  et  livre  de  renvoi  du  dit  cadastre. — C.  R. — Bernard 
V8.  Bernard,  16  Q.  L.  R.,  p.  108. 

3.  La  vente  par  le  sheriff  dun  immeuble  sous  un  numero  cada£> 
tral,  mais  avec  une  designation  par  tenants  et  aboutissants,  qui  com- 
prend  un  autre  immeuble,  d^sign^  au  cadastre  sous  un  autre  numero 
ne  donne  pas  k  Tadjudicataire  un  titre  k  ce  deuxi^me  immeuble. — C. 
K—Caron  vs.  Hoide,  R.  J.  Q.,  2  C.  S.,  p.  186. 

4.  Dans  une  action  hypoth^caire  contre  un  tiers  d^tenteur,  d'une 
partie  seulement  du  terrain  hypoth6qu6e,  il  suflSt  de  donner  correcte- 
ment  la  designation  du  terrain  du  d^fendeur,  en  disant  qu'il  forme 
partie  de  celui  hypoth6qu6  par  le  titre  de  cr6ance  du  demandeur,  sans 
donner  la  designation  de  tout  le  terrain  mentionne  en  ce  titre,  vu 
qu'en  r^f^rant  au  titre  et  k  la  preuve,  le  tribunal  pourra  constater  si 
le  terrain  poss^de  par  le  d^fendeur  etait  reellement  hypoth^que  tel 
que  le  veut  la  loi  par  le  titre  de  cr^ance. — CiMON,  J. — Fraser  vs. 
Boucher,  R.  J.  Q.,  5  C.  S,.  p.  221. 

5.  The  seizure  of  an  immoveable  under  its  number  on  the  oflicial 
plan  and  book  of  reference  for  registration  purposes,  is  valid,  if  it  be 
•ntirely  owned  by  the  Defendant,  although  lots  may  have  been  set 
apart  from  it  and  may  have  acquired  diflferent  values  and  been  put 
to  diflferent  uses  from  those  of  the  remainder,  so  long  as  such  lots 
have  not  received  new   numbers   under  the   provisions  of  law  to 
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that  effect. — Andrews  J. — Bilodeau  V8.  Richard,  R.  J.  Q.,  6  C.  S.,  p. 
21. 

6.  Le  numero  du  cadastre,  6tant  la  vraie  description  des  immeu- 
bles,  si  un  immeublo,  qui  est  situ6,  partie  dans  une  paroisse  et  partie 
dans  une  autre,  est  cadastr^  comme  se  trouvant  dans  une  de  ces  pa- 
roisses  seulement,  il  suflSra,  dans  les  annonces  du  sh6rif  sur  la  saisie 
de  cet  immeuble,  de  reproduire  la  description  au  cadastre,  et  le  saisi, 
qui  aurait  pu  faire  corriger  cette  erreur  au  cadastre,  mais  ne  Ta  pas 
fait,  ne  pent  s'en  pr6valoir  pour  refuser  la  possession  de  Timmeuble  k 
I'adjudicataire  ou  pour  demander  la  nullity  du  d^cret. —  Taschereau, 
J. — Proulx  V8,  LaUmde,  R.  J.  Q.,  6  C.  S.,  p.  37. 

7.  La  description  de  Timmeuble  saisi,  en  donnant  dans  le  proems 
verbal  et  Tavis  de  vente,  le  num6ro  du  cadastre,  en  chifires  seulement, 
«st  suffisante.  Dana  Veaplce,  la  preuve  que  la  description  num^rale 
donn^e  n'etait  pas  conforme  au  plan  officiel  et  livre  de  renvoi  incom- 
bait  k  Topposant,  la  cour  ne  pouvant  pas  ex  ojfficio  prendre  connais- 
sance  de  ces  documents.  II  n'est  pas  n^essaite  que  I'huissier,  saisissant 
en  vertu  d'un  mandat  du  sh^rif,  indique,  dans  le  proems- verbal,  le 
district  pour  lequel  il  est  nomm6.  L'6nonciation  en  chiffres,  de  la 
dette,  n'est  ni  une  nullity  ni  une  irregularity  Les  loyers  dus  par  des 
tiers  au  d^biteur,  n'^tant  pas  des  meubles  corporels,  le  creancier  n'est 
pas  oblige  de  les  saisir-arreter  avant  de  faire  vendre  les  immeubles. 
— C.  R — Pageau  V8.  Angers,  R.  J.  Q.,  7  C.  S.,  p.  128. 

8.  Un  procis  verbal  assujetissant  des  propri^taires  de  terrains 
aux  travaux  d'un  cours  d  eau  pour  partie  de  leurs  terrains,  doit 
d^crire  la  partie  ^goutee  par  le  cours  d'eau, — et  pour  laquelle  le 
proprietaire  est  tenu  aux  frais  de  ce  cours  d'eau, — par  I'indication  du 
numero  officiel  du  lot  et  des  tenants  et  aboutissants  de  la  partie 
egout^e.  Ainsi,  lorsqu'on  declare  que  le  propri^taire  d'un  terrain  sera 
tenu  k  Tentretien  du  cours  d'eau  pour  tant  d'arpents,  faisant  partie  de 
tel  lot,  san^  autre  description  de  la  partie  ^gout^e,  le  proc^  verbal 
sera  mis  de  c6te.  Cette  description  des  terrains  assujettis  aux  travaux 
du  cours  d'eau  n'est  pas  une  simple  formality,  mais  est  de  I'essence 
meme  de  I'ordonnance  municipale  contenue  dans  le  proc^-verbal. — Q. 
B. — Barrette  <t  Corporation  de  la  Paroisse  de  St-Barthdemy,  R.  J.  Q., 
4  B.  R.,  p.  92. 

2172.  See  C.  C.  2147a,  as  replaced  and  noted  in  this  Supple- 
ment. 
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Note. — The  Act  intituled  "  An  Act  to  render  valid  certain  regis- 
trations and  to  amend  certain  articles  of  the  Code,"  assented  to  on 
the  10th  June,  1884,  contains  the  followinj;  provisions  which  are  still 
in  force.  (This  section  of  the  Act  was  not  consolidated  in  the  R&vised 
Statntes  of  the  Province  of  Qaehec,  it  being  merely  a  matter  ot  vali- 
dation.) 

"  Whereas  cert&in  notices  for  the  renewal  of  hypothecs,  required 
by  article  2172  of  th^  Civil  Code,  have  been  indifferently  ^ven  under 
both  forma  Nos.  26  and  26  of  the  Appendix  to  the  Code  of  Civil  Pro- 
cedure; 

"  Whereas  it  is  necessary  to  remove  the  doubts  which  exist  touch- 
ing enregistrations  so  effected  ;  therefore.  Her  Majesty,  by  and  with 
the  advice  and  consent  of  the  Legislature  of  Quebec,  enacts  as  follows- : 

"  1.  Are  hereby  declared  valid  and  sufiicient : 

1.  The  renewal  of  the  registration  of  hypothecs,  required  by  arti- 
cle 2172  of  the  Civil  Code,  effected  by  notice  prepared  according  t^.^ 
either  of  forms  Nos.  25  or  26  of  the  appendix  to  the  Code  of  Civil 
Procedure." — Q.,  47  Vict,,  cap.  13,  sec.  1. 

1.  Que  I'acte  cr^nt  substitution,  fait  avant  1855,  doit  ^tre  eur«- 
gistr4  de  nouveau  au  bureau  d'enr^gi&trement  apr^  la  passation  de  In 
loi  de  1865,  et  que,  d'apr^  I'arbicle  2172  du  Code  Civil,  tel  qu'amende 
par  85  Vict.  ch.  16,  see.  4, 1'enr^gistrement  d'un  tel  acte  doit  6tre  re- 
nouvel4  dans  lea  deux  ans  qui  suivent  la  miae  en  force  du  cadastre. — 
OuiMET,  J. — Detpina  vs.  Doneau,  32  LC.  J.,  p.  26  ;  M.  L  R.,  4  S.  C.  p. 
450. 

2.  La  reserve,  par  le  vendeur  d'une  terre,  de  tout  le  bois  qui  se 
trouve  sur  une  partie  de  cette  terre  et  da  droit  de  I'enlever  quand  bon 
lui  semblera,  et  de  couper  et  enlever  sur  une  autre  partie  telle  quan- 
tity de  pieox  et  de  perches  qu'il  voudra  prendre  pour  son  utility  et  ce, 
tant  qu'il  y  en  aura  sur  ce  terrain,  constitue  un  droit  de  superfidc  qui 
est  un  j'uB  in  re  et  non  un  jus  ad  rem,  et  n'a  pas  besoin,  pour  fitre  con- 
serve, d'etre  renoaveld  au  bureau  d'enregistrement  dans  les  deux  ans 
qui  suivent  la  mise  en  force  du  cadastre. — C.  R. — Cadrain  vs.  Th^.- 
berge.  16  Q.  L.  R.,  p  76. 

3.  In  default  of  renewal  of  registration  of  the  deed  by  which  it 
was  originally  constituted,  as  provided  by  Arts.  2172  et  eeq.,  C.  C.  a 
conventional  servitude  of  right  of  psissBge,  which  is  not  continuous  or 
apparent,  has  no  effect,  as  regards  a  third  party,  who  has  subsequently 
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acquired  the  property  on  which  such  servitude  of  passage  existed^ 
under  a  title  deed  duly  registered.  Renewal  of  registration  of  the  deed 
by  which  the  servitude  was  originally  constituted  is  not  rendered  un- 
necessary by  the  fact  that  the  servitude  is  referred'  to  in  a  deed  (duly 
registered  subsequent  to  44-45  Vict  ch.  16)  to  the  auteur  of  the 
party  who  pretends  that  the  servitude  is  extinct.  Where  a  right  of 
way  over  an  adjoining  lot  has  never  been  localized  in  any  title  deed,  as 
regards  the  part  of  the  lot  over  which  the  right  is  exercised,  the 
servitude  is  non-apparent,  and  therefore  requires  to  be  registered 
under  44-45  Vict.  ch.  16. — C.  R. —  Mathews  vs.  Brignon  dit  Lapierre, 
M.  L.  R,  7  S.  C,  p.  425. 

4.  The  vendor  of  an  immoveable,  who  neglects  to  renew  the  regis- 
tration of  his  hypothec  for  the  unpaid  price  within  the  legal  delay 
after  publication  of  the  cadastre,  loses  his  rank  and  privilege  of 
bailleur  de  fonds,  as  against  a  subsequent  creditor  whose  hypothec 
has  been  duly  enregistered. — C.  R. — In  re  McAffrey,  R.  J.  Q.,  5  C.  S.^ 
p.  135. 

5.  La  defense d'ali^ner et  le  droit d'usageet'd'habitation,  ne  cons- 
tituent pas  des  droits  r^els  sur  la  propri^t6  dont  le  renouvellement 
d'enr^gistrement  soit  necessaire,  en  vertu  des  dispositions  de  Tarticle 
2172  C.  C— Q.  B.— Wells  &  Gilmour,  R.  J.  Q.,  3  B.  R,  p.  250. 

6.  Que  Tenr^gistrement  des  substitutions,  etant  Tenregistrement 
d'un  titre  de  propri^te,  n  a  pas  besoin  d  etre  renouvele,  aux  termes  de 
Tarticle  2172  C.  C. —  Loeanger,  J. —  Chef  dit  Vadebov^oRur  vs.  27a- 
vierge,  R.  J.  Q.,  5  C.  S.,  p.  486. 

7.  L'enr^gistrement  des  titres  k  la  propri^tS  n'a  pas  besoin  d'dtre 
renouvele. — C.  R. — JDuchesneau  vs.  Bleau,  17  Q.  L.  R.,  p.  349. 

8.  Le  renouvellement  *de  Tenr^gistrement  du  transport  d'une 
crdance  hypoth^caire,  cr6e  par  un  acte  de  vente,  sans  que  Tenr^gis- 
trement  de  I'acte  de  vente  lui-mdme  soit  renouvel^,  est  insufBsant  et 
ne  conserve  pas  I'hypoth^ue  cr6e  par  cet  acte  de  vente.  Les  forma- 
lity impos^es  par,  les  articles  '2131,  2168  et  2172  du  code  civil  sont 
des  formalit^s  essentielles  pour  la  validity  du  renouvellement  de 
Tenr^gistrement. —  C  R. —  Richer  vs.  Ducharme,  R.  J.  Q.,  6  C.  S.,  p. 
387. 

9.  Renewal  of  the  registration  of  a  will,  containing  a  substitution, 

is  not  necessary  in  order  to  preserve  the  right.     Articles  2172  and 
37 
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^173  C.  C,  concerning  renewal  of  registration,  only  applying  to  a 
real  right  upon  an  immoveable,  such  as  a  hypothec,  and  not  to  a 
real  right  in  an  immoveable,  such  as  a  substitution. — Davidson,  J. — 
Page  vs.  McLennan,  R.  J.  Q.,  7  C.  S.,  p.  368. 

2173.  1.  L'auteur  imm^iat  de  possesseur  actuel,  ayant  acquis 
Timmeuble  comme  soumis  k  une  servitude  de  passage,  par  un  titre 
enregistr^  post^rieur  au  statut  44-45  Vict.,  chap.  16,  le  possesseur 
actuel  est  non-recevable  k  plaider,  k  Tencontre  de  la  servitude  du  pas- 
sage, le  d^faut  de  renouveler,  dans  le  d61ai  prescrit  par  le  dit  statut, 
I'enregistrement  du  titre  qui  a  cr66  la  servitude. — Pagnuelo,  J. — 
Mathews  vs.  Brignon  dit  Lapierre,  19  R.  L.,  p.  547. 

2.  Dans  une  action  hypoth^caire,  contre  un  tiers  d^tenteur  d'une 
partie  seulement  du  terrain  hypoth^qu^,  il  suffit  de  donner  exacte- 
ment  la  d^ignation  du  terrain  du  d^fendeur,  en  disant  qu'il  forme 
partie  de  celui  hypoth6qu6  par  le  titre  de  cr^ance  du  demandeur,  sans 
donner   la   designation    de   tout   le  terrain  mentionn6  en  ce  titre, 
vu  qu'en  r6f6rant  au  titre  et  k  la  preuve,  le  tribunal  pourra  constater 
si  le  terrain  poss6d6  par  le  d^fendeur  etait  r^ellement  hypoth^qu^,  tel 
que  le  veut  la  loi  par  le  titre  de  cr^ance.     Si  ce  titre  de  cr6ance  est 
ant^rieur  au  cadastre,  le  d^fendeur  ne  pourra,  par  defense  au  fond  en 
droit,  se  plaindre  que  Taction  n'all^gue  pas  que  Tenregistrement  de  ce 
titre  a  6t6  renouvel6,  lorsque  Taction  ne  fait  pas  voir  que  le  d^fen- 
deur  est  un  acqu^reur  subsequent  au  cadastre,  dont  les   droits  sont 
r6guli^rement  enr^gistr^s.     Le  d^fendeur,  par  exemption  pr^remptoire 
en  droit  perp6tuelle,  pourra  all6guer  qu'il  est  un  acqu^reur  subsequent 
au  cadastre,  dont  les  droits  sont  reguli^rement  enr^gistres ;  et  sur 
preuve  de  son  exception,  il  obtiendra  le  renvoi  de  Taction,  si  Tenr^- 
gistrement  du  titre  de  cr^ance  du  demandeur  n'a  pas  ete  renouvcie, 
ou  si  ce  renouvellement  n'est  pas  au  dossier. — Cimon,  J. — Fraser  vs. 
Boucher,  R.  J.  Q.,  5  C.  S.,  p.  221. 

3.  M.  acquired  an  immoveable  against  which  a  judgment  had 
previously  been  registered.  M.  paid  this  hypothecary  claim,  out  of 
the  purchase  price  payable  by  him,  only  after  the  extinction  of  an 
usufruct  on  the  property.  When  he  did  so,  the  time  for  renewing 
tlie  registration  of  the  hypothec  had  not  expired,  and  he  did  not 
renew  the  registration  of  the  judgment  within  the  delay  of  the 
cadastre.  Held  : — That  the  payment  by  M.  of  the  hypothec  on  the  S 
property  was  made  en  temps  utile  and  had  the  effect  of  extinguishing 
the  hypothec,  and  that  M.  was  entitled  to  retain  the  amount  so  paid. 
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out  of  the  price  payable  to  his  vendor. — Q.  B. — Kay  &  Gibeault,  R. 
J.  Q.,  1  B.  R,  p.  427.— C.  R— M.  K  R,  7  S.  C,  p.  466. 

4.  See  also  case  of  Page  vs.  McLennan,  noted  in  this  Supplement 
at  article  2172,  decision  number  9. 

2175.  Amendment. — The  Act  Q.  53  Vict.,  chap.  53,  makes 
provisions  relating  to  lands  theretofore  subdivided  into  and  sold  by 
lots,  without  proper  plans  having  been  made. 

21TT.  Amendment. —  The  following  paragraph  is  added  to 
article  2177  of  the  Civil  Code. 

> 

"  Nevertheless,  in  places  where  there  are  no  official  numbers 
given  to  the  lands  belonging  to  railways,  registrars,  when  required  to 
give  certificates  respecting  the  lands  traversed  by  any  such  railway 
are  not  bound  to  mention  the  judgments  and  hypothecs  registered 
against  such  railway,  unless  specially  requested  so  to  do." —  Q.  53 
Vict.,  chap.  54. 

Where  subrogation  is  given  by  the  terms  of  a  deed,  the  erroneous 
noting  of  the  deed  by  the  registrar  as  a  discharge  and  the  granting 
by  him  of  erroneous  certificates,  cannot  prejudice  the  party  subrogat- 
ed.— Supreme  Court. — Owens  &  Bedell,  19  S.  C.  R,  p.  137. — Q.  B. — 
21  R  L,  p.  88. 

2181.  Amendment  : — See  the  Act  intituled  ;  "  An  Act  to  le- 
**  galize  certain  registrations  ",  (which  affects,  exclusively,  the  registra- 
tion division  of  Yamaska.) — Q.  54  Vict.,  cap.  50. 

2182.  Amendment  : — See  the  Act  above  cited. 

2184.  1.  Decision  number  3,  noted  at  this  article,  is  also  report- 
ed in  the  33  L  C.  J.,  p.  51.  The  judgment  was  confirmed  by  the 
Supreme  Court,  where  it  was  held  as  follows  : 

That  a  condition  in  a  marine  policy  that  all  claims  under  the 
policy  should  be  void,  unless  prosecuted  within  one  year  from  date  of 
loss,  is  a  valid  condition  and  not  contrary  to  article  21845C.C.  and  all 
claims  under  such  a  policy  will  be  barred,  if  not  sued  Jon  within  the 
said  time.  Per  Taschereau,  J. — The  debtor  cannot  stipulate  to  en- 
large the  delay  to  prescribe,  but  the  creditor  may  stipulate  to  sliorten 
that  delay. — Supreme  Court. — Allen  £  Merchant's]' Marine  Insur- 
ance Co.,  12  K  N.,  p.  12  ;  33  L.  C.  J.,  p.  314  ;  15  S.  C."  R,  p.  488. 
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2.  La  clause,  dans  une  police  d'assurance,  que  toute  poursnite  doit 
£tre  in  teniae  dans  les  trois  mois  du  sinistre  on  dn  re  jet  de  la  r^lama- 
tion,  est  licite,  et  ne  viole  pas  les  disposition  de  I'art.  2184  C.  C.  qui 
defend  de  renoncer  d'avance  h,  one  prescription  non  aoquise. — Q.  B. — 
Simpson  &  Caledonian  Insurance  Co.,  R.  J.  Q.,  2  B.  R.,  p.  209. 

ZIHS.  1.  An  offer  by  the  debtor,  purely  conditional  and  made 
to  obtain  a  final  discharge,  and  not  of  an  amount  admitted  to  be  due, 
is,  if  unaccepted,  of  no  effect  whatever,  and  constitutes  neither  proof, 
nor  commencement  of  proof,  of  a  renunciation  to  the  prescription 
acquired  for  such  sum. — C.  R. — David  vs.  Ooyer,  R.  J.  Q.,  3  C.  S.,  p. 
178. 

2.  La  renonciation  a  la  prescription  acquise  ne  pent  etre  faite 
que  par  le  debiteur  et  doit  renfermer  les  conditions  d'une  obligation 
nouvelle,  mais  la  reconnaisssance  de  la  dette,  n'ayant  que  I'effet  d'in- 
terrompre  la  prescription,  pent  etre  faite  par  le  debiteur  ou  par  son 
reprfoentant. — Q.  B. — Milliken  <t  Booth,  R.  J.  Q.,  3  B.  R,  p.  158. 

21S8.  1.  Plaintiff  sued  Defendants  in  damages  for  the  death  of 
her  husband,  who  was  killed  while  in  the  employ  of  Defendants,  and 
a  jury  awarded  her  $6,500.  Defendants  moved  lo.  For  judgment 
iwn  obstante  veredicto,  2o.  Arrest  of  judgment,  3o.  For  a  new  trial. 
At  the  argument  on  the  motions,  it  was  urged  by  the  Defendants,  for 
the  first  time  in  the  case,  that,  according  to  C.  C.  1056,  2261,  2262, 
2262,  2267  and  2188,  the  Plaintiff's  right  of  action  was  prescribed  by 
the  lapse  of  one  year  (C.  C.  2262)  and  that,  as  the  Plaintiff's  husband 
lived  more  than  one  year  after  the  accident  occurred,  and  did  not 
bring  an  action,  the  present  action  must  be  dismissed.  Held 
( Wv/rtde,  J.  dissenting,) — That  the  prescription  invoked  at  the  ar- 
gument not  having  been  pleaded,  the  Court  could  not  take  it  into 
account.  (The  decision  of  the  Privy  Council  is  noted  in  full  in  this 
Supplement  at  C.  C.  1056  and  2262). — C.  R. — Robinson  vs.  Canadian 
Pacific  Railway  Co.,  33  L.  C.  J.,  p.  145  ;  M.  L.  R.,  5  S.  C,  p.  225.— 
Q.  B.— 19  R.  L,  p.  483  ;  M.  L.  R.,  6  Q.  B.,  p.  118.— Privy  Council.— 
L.  R.,  [1892]  Ap.  Cas..  p.  481.— Supreme  Court.— 19  S.  C.  R,  p.  292  ; 
15  L.  N.,  p.  70. 

2.  Que  toute  action  en  dommage  contre  une  corporation  munici- 
pale,  k  cause  du  mauvais  6tat  des  chemins,  est  present  par  trois  mois, 
par  le  S.  R.  C,  chap.  85,  sec.  3.  Que  cette  prescription  est  absolue  et 
doit  6tre  appliqu6e,  quoique  non  plaidee,  mais  Taction  sera  renvoyfe 
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sans  frais. — Champagne,  D.  M. — Hunter  vs,  Giti  de  Montreal,  12  L. 
N,  p.  187. 

3.  Note. — It  was  held  that  such  prescription  was  not  applicable,  in 
the  case  of  Vandsse  va.  City  of  Montreal,  noted  in  this  Supplement  at 
C.  C.  2261,  decision  number  3. 

4.  The  Plaintiff  alleged  that  her  husband,  a  member  of  the 
Fire  Brigade  of  the  City  of  Montreal,  hacl  been  improperly  sent  to  a 
fire  which  occurred  outside  the  city  limits,  on  which  occasion  he  lost 
his  life.  It  appeared  that  the  Montreal  Fire  Brigade  might  be  sent  to 
fires  outside  of  the  city,  by  the  authority  of  the  mayor,  or  acting 
mayor,  but  such  authority  had  not  been  obtained  on  the  occasion  in 
question.  Held  :  1.  The  Plaintiff's  husband  being  aware  that  firemen 
were  sometimes  required  to  attend  fires  outside  of  the  city,  and  never 
having  objected  to  such  service,  there  was  no  breach  of  contract  in 
sending  him  to  a  fire  beyond  the  city  limits.  2.  The  mayor,  or  acting 
mayor,  having  authority  to  order  the  firemen  to  attend  a  fire  outside 
of  the  city,  the  fact  that  the  chief  of  the  Montreal  Fire  Brigade 
acted,  in  this  instance,  without  first  obtaining  the  permission  of  the 
mayor,  or  acting  mayor,  was  at  most  a  fault  towards  his  employer,  and 
did  not  make  the  city  responsible  for  the  mere  act  of  sending  the 
firemen  beyond  the  city  limits,  in  the  absence  of  any  evidqnce  of 
fault  in  connection  with  the  death  of  Plaintiff's  husband.  3.  The 
prescription  of  six  months,  under  section  276  of  the  city  charter,  52 
Vict,  (Q.)  ch.  79,  cannot  be  applied  by  the  Court,  unless  it  has  been 
pleaded. — Doherty,  J. — Lafrance  vs.  City  of  Montrealy  R.  J.  Q.,  7  C. 
S..  p.  249. 

2192.  La  possession  promiscue,  ou  en  commun,  donne  ouverture 
aux  recours  possessoires. — Une  possession  promiscue,  qui  n'est  6tablie 
que  par  la  preuve  orale  des  actes  du  possesseur,  est  cens^e  pr^caire,  a 
rencontre  d'une  possession  adverse  appuy^e  sur  titre. — C.  R. — Cotivs. 
Ovrard,  R.  J.  Q.,  4  C.  S.,  p.  476. 

2198.  1.  Que  la  possession  requise  pour  prescrire  doit  etre  k 
titre  de  propriitaire. — Q.  B. — Lynch  &  Poitras,  17  R  L.,  p.  209. 

2.  Que  Tenregistrement  du  titre  de  Tacqu^reur  a  non  domino 
n'est  pas  n^cessaire  pour  lui  permettre  de  prescrire  par  dix  ans  contre 
le  propri^taire  reel. — C  R. — King  vs.  Roy,  15  Q.  L.  R,  p.  67. 

3.  Que  la  possession  utile  k  la  prescription  doit  Stre  non   inter- 
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rompue  et  non  contests. — Q.  B. — Archambavlt  A  BourgeovB,  19  R. 
L.,  p.  288. 

4.  La  vente  municipale  nuUe  ab  initio,  et  celle  qui  a  et^  obtenue 
par  dol  et  par  fraude,  ne  peuvent  servir  de  base  k  la  prescription 
^dict^e  par  Tarticle  1015  C.  M. — Taschereau,  J. — Gifford  vs.  Ger- 
Tnain,  1  R.  de  J.,  p.  234. 

2200.  Que  le  d^tenteur  d'un  immeuble  ne  peut  se  prevaloir  de 
la  prescription  de  dix  ans,  par  son  auteur,  qu'en  all^guant  et  prouvant 
le  titre  et  la  possession  utile  de  celui-ci. — --Q.  B. — Tremhlay  &  King, 
17  R.  L,  p.  101. 

ftftOft.  1.  Que  le  possesseur  sans  4)itre  et  qui  sait  qu'il  n'en  a 
pas,  est  un  pcssesseur  de  mauvaise  foi. — Mathieu,  J. — Monnet  vs. 
Brunei,  17  R.  L.,  p,  681. 

2.  Qu'un  individu  qui  eulministre  la  propri6t6  de  son  voisin,  que 
ce  dernier  a  abandonn^,  pour  aller  r^sider  en  pays  stranger  et  qni 
en  perfoit  les  revenus  et  r^pond  k  toutes  les  charges,  ne  peut  6tre 
consider^  comme  un  d^tenteur  de  mauvaise  foi. — Q.  B. — Joyal  A 
Deslat/i/riers,  19  R.  K,  p.  175 ;  34  L.  C.  J.,  p.  115. 

3.  Que  pour  les  fins  de  la  prescription  de  dix  ans,  il  n'est  pas 
n^cessaire  que  le  vendeur  ait  6t6  de  bonne  foi ;  il  sufflt  que  Tacqu^reur 
Tait  6t^  au  moment  de  Tacquisition. — Que  Terreur  de  droit  et  le  doute 
sont  exclusifs  de  la  bonne  foi. — Que,  n^anmoins,  la  bonne  foi  est 
toujours  pr^um6e,  jusqu'^  preuve  du  contraire,  et  qu'une  r^rve  de 
Uyus  les  droits  de  la  Couronne,  ins^r^e  dans  Facte  de  vente  d'un  lot, 
qui  avait  f ait  partie  des  Terres  de  la  Couronne,  ne  suffira  pas,  seule 
et  ind^pendamment  de  toute  preuve,  pour  constituer  le  possesseur  de 
mauvaise  foi,  si,  d'aprfes  le  contexte  de  Facte,  cette  reserve  pouvait 
s'interpr^ter  raisonnablement  comme  s'appliquant  k  des  droits  autres 
que  des  droits  de  propri6t6. — Qagne,  J. — Commissaires  d'Ecole  de 
St-Alexis  vs.  Price,  1  R.  de  J.,  p.  122. 

4.  The  Respondents,  having  lent  a  sum  of  money  to  one  Liboiron, 
subsequently,  on  the  9th  May,  1876,  took  a  transfer  of  his  property 
by  a  deed  en  dation  de  paiement,  in  which  the  registered  title  deed 
of  Liboiron  to  the  same  was  referred  to  and  by  which  it  also 
appeared  that  the  Appellants  had  a  baiUeur  de  fonds  claim  on  the 
property  in  question. — Liboiron  remained  in  possession  and  sub-let 
part  of  the  premises,  collected  the  rents  and  continued  to  pay  interest 
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to  the  Appellants  for  some  years  on  the  baiUcuur  de  fonda  claim.  In 
1887  the  Appellants  took  out  an  action  en  declaration  d'hypothique 
for  the  balance  due  on  their  baillewr  de  fonda  claim.  The  Respondents 
pleaded  that  they  had  acquired  in  good  faith  the  property  by  a 
translatory  title,  and  had  become  freed  of  the  hypothec  by  ten  years 
possession.  (Art.  2251).  Heldy  reversing  the  judgments  of  the  courts 
below,  that  the  oral  and  documentary  evidence  in  the  case  as  to  the 
actual  knowledge  on  the  Respondents'  part  of  the  existence  of  this 
registered  hypothec  or  haiUew^  de  fonda  claim,  was  sufficient  to  rebut 
the  presumption  of  good  faith  when  they  purchased  the  property  in 
1876,  and  therefore  they  could  not  invoke  the  prescription  of  ten  years. 
(Art.  2251  C.  C). — Foumier  J.,  dissenting,  —  Supreme  Court. — 
Baker  &  Metropolitan  Building  Society,  22  S.  C.  R.,  p.  364. 

2206.  Qu'un  titre  nul  k  la  eonnaissance  du  possesseur,  ne  pent 
servir  de  base  k  la  prescription  de  dix  ans.  Qu'un  mari  ne  pent 
prescrire  contre  sa  f  emme,  et  que  ses  cr6anciers  n'ont  pas  plus  de  droit 
que  lui  a  cet  egard. — C  R. — Masai  vs.  Jones,  21  R.  K,  p.  335. 

3307.  1.  The  substitute  may  assert  his  claim  to  property  fraud- 
ulently and  illegally  sold,  even  afi^ainst  a  third  party  who  has  become 
the  purchaser  thereof  at  Sheriff  s  sale,  under  an  execution  issued 
against  a  per^n  who  held  the  property  under  title  from  the  tutrix^ 
such  sale  having  taken  place  after  the  substitute  became  of  age,  but 
before  the  substitution  was  open. — Pagneulo,  J. — McOregor  va. 
Canada  Invest,  Co.,  M.  L.  R,  6  S.  C,  p.  196. 

The  decision  in  the  above  case  was  reversed  by  the  CJourt  of  Ap- 
peal, the  decision  of  which  Court  was  confirmed  by  the  Supreme 
Court,  which  held  as  follows : 

That  the  will  of  J.  McO.  did  not  create  a  substitution,  but  a  simple 
bequest  of  usufruct  to  his  wife  and  of  ownership  to  his  son.  Held 
also,  that  a  Sheriff's  sale,  under  an  execution  issued  against  a  person 
who  was  in  possesion  under  a  title  from  the  wife,  such  sale  having 
taken  place  after  J.  McG/s  son  became  of  age,  was  valid  and  purged  all 
real  rights  which  the  son  might  have  had  under  the  will.  (Art.  711, 
C.  C.  P.) — Supreme  Court. — McOregor  <&  The  Canada  Investment  t& 
Agency  Co,  21  S.  C.  R..  p.  499.— Q.  B.— R.  J.  Q.,  1  B.  R,  p.  197. 

2.  Since  the  coming  into  force  of  the  Civil  Code,  the  precription 
of  ten  years  runs  against  the  substitute,  before  the  opening  of  the ' 
right,  in  favor  of  third  persons,  unless  he  is  protected  as  a  minor,  or 
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otherwise. — Davidson,  J. — Puge  tu  McLennan,  R  J.  Q.,  7  C-  S.,  p. 
368. 

2KSMIS.  1.  In  aD  action  of  ejectment  by  the  Crown,  it  appeared 
that  the  Appellant  Company  derived  title  throogh  a  grant  made  in 
1661  by  the  French  Government,  which  gave  no  seigniory  over   the 
land  in  suit,  but  only  a  right  to  make  establishments  for  hunting  and 
fishing  within  certain  limits.    That  the  Ordinance  in  1773,  t(^iher 
with  the  action  of  the  French  Crown  thereunder,  did  not  create  or  re- 
cognize such  seigniory.     That  down  to  1854,  there  was  no  evidence  of 
either  its  creation  or  reo^^tion  by  the  British  Crown,  but  that,in  1854. 
the  Canadian  Act,  18  Vict,  cap.  3,  amended  by  subsequent  Acts,  reco- 
gnized that  there  was  a  Seigniory  of  Mignon,  being  part  of  the  dispu- 
ted land,  the  boundaries  whereof  were  conclusively  established  by  the 
schedule  authorized  by  the  Acts. — Held^  that  the  High  Court  was 
right  in  dismissing  the  suit  as  regards  the  scheduled  lands.     If  a  mis- 
take had  been  made,  the  legislature  alone  could  correct  it,  but  a  Court 
of  law  must  give  effect  to  the  enactment  as  it  stands.     Held  further, 
with  regard  to  the  claim  of  the  Compapy  to  hold  the  whole  of  the 
land  in  suit  by  prescription  and  immemorial  possession,  that,  inasmuch 
as  it  had  disclosed  the  true  source  of  its  title,  the  law  of  prescription 
did  not  apply. —  Privy  Council. — The  Labrador  Co.  &  The  Qiuien. — 
*  L,  R,  (1893)  Ap.  Cas.  p.  104. 

2.  Que  Taction  en  restitution  de  la  chose  donnee  en  gage  n'est 
pas  sujette  a  prescription,  vu  que  le  cr^ancier,  qui  a  commence  k  posse- 
der  comme  gagiste,  est  cense  continuer  k  poss^der  k  ce  titre. — 
Mathieu,  J. — Henderson  vs.  Campbell,  R  J.  Q.,  4  C.  S.,  p.  4. 

3.  La  possession  legale  d  un  gage  n'interrompt  pas  la  prescription, 
dans  les  mati^res  commerciales  exc6dant  $50. —  C.  R —  McGreevy  vs. 
McGreevy,  17  Q.  L.  R,  p.  278. 

2!ZitO.  Le  trouble  k  la  possession  d'un  objet  imprescriptible, 
quelque  longue  qu  ait  et^  la  possession,  ne  peut  donner  ouverture  k 
Taction  en  coraplainte. — Bourgeois,  J. — Drew  vs.  Desaulniers,  1  R. 
de  J.  p.  381. 


1.  A  petition  to  the  Court,  claiming  the  amount  of  a 
municipal  expropriation  award,  is  in  the  nature  of  a  judicial  demand, 
and  interrupts  prescription  of  interest  on  the  amount  claimed,  from 
the  date  of  service. — Lynch,  J.  —  Bissonnette  vs.  Town  of  Farnham, 
R  J.  Q.,  1  C.  S.,  p.  108. 
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2.  A  judicial  demand  or  action  has  no  effect  to  interrupt  prescrip- 
tion,unless  it  be  served  upon  the  person  whose  prescription  it  is  sought 
to  hinder,  before  the  expiration  of  the  time  required  to  prescribe. — 
DoHERTY.  J. — O'Connor  vs.  Scanlan,  R  J.  Q.,  3  C.  S.,  p.  112. 

3.  A  writ  of  certiorari  will  not  be  granted  where  more  than  six 
months  have  elapsed  between  the  date  of  the  conviction  and  the 
application  for  the  writ.  A  declaration  in  writing  on  the  part  of  the 
Crown  that  it  will  not  take  advantage  of  the  delay,  cannot  revive  the 
petitioner's  right,  where  the  prosecution  was  a  private  one  and  private 
interests  are  involved.  An  unsuccessful  appeal  from  a  conviction 
does  not  avail  to  interrupt  presci*iption. —  Davidson,  J. —  Ex  parte 
Thayer,  R  J.  Q.,  3  C.  S.,  p.  244. 

2121^9.  Que  la  permission  obtenue  du  tribunal  de  signifier  au 
defendeur  une  nouvelle  copie  du  bref  et  de  la  declaration,  n'est  pas  un 
abandon  de  la  premiere  signification,  de  maniere  k  emp^her  celle-ci 
d'interrompre  la  prescription. —  Champagne,  D.  M. —  Desrosiers  vs. 
DcwusU  12  L  N.,  p.  139. 

• 

2 127.  1.  Que  remploy6  d'une  compagnie  de  chemin  de  fer,  qui 
reclame  d'elle  des  dommages  resultant  de  la  negligence  d'autres  em- 
ployes do  la  compagnie,  pent  opposer  k  cette  derniere,  sans  une  r^- 
ponse  sp^ciale,  la  renonciation  k  la  prescription  que  la  compagnie  in- 
voque,  k  Taudition  de  la  cause,  sans  Tavoir  plaid^e  sp^cialement. — C. 
R — Marcheterre  vs.  Ontario  &  Quebec  Ry.,  17  R.L.,  p.  409. — Johnson. 
J.— M.  L  R,  4  S.  C,  p.  397. 

In  the  above  case  leave  to  appeal  to  the  Supreme  Court  was 
refused. — Supreme  Court. — 17  S.  C  R,  p.  141 ;  13  L.  N.,  p.  57. 

2.  Que  des  paiements  faits  k  compte  du  montant  total  d'un 
compte  courant,  pour  marchandises  vendues  et  livr^es,  ont  Teffet  d'in- 
terrompre la  prescription. — Mathieu  J. — Boisvert  vs.  Saurette  dit 
Larose,  19  R.  L,  p.  1. 

3.  Que  les  credits  donn6s  par  un  cr^ancier  et  invoqu^s  par  le  de- 
biteur  lui-mSme,  ont  TefFet  d'interrompre  la  prescription  de  la  dette. 
— C.  R — Brodeur  vs.  Collette,  19  R  L.,  p.  70. 

4.  Que  la  mention  d'une  cr^ance,  dans  le  bilan  d'un  failli,  lorsque 
le  cr^ancier  soutient  que  le  failli  n'est  pas  son  debiteur,  n'a  pas  Teffet 
d'interrompre  la  prescription. — Q.  B. — Hagar  <t  Seatk,  20  R.  L.,  p. 
248 ;  M.  L.  R,  6  Q.  B .  p.  394.— Pagnuelo,  J.— M.  L.  R,  6  S.C.,  p.  247. 
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5.  Que  la  compensation,  op6r6e  h,  la  connaissance  et  du  consenie- 
ment  du  d6biteur,  interrompt  la  prescription,  comme  le  ferait  nn 
paiement  partiel. —  Pagnuelo,  J. —  Forget  vs.  UOstigny,  21  R  L.,  p. 
387.— Q.  B.— R.  J.  Q.,  4  B.  R,  p.  118. 

6.  Prescription  of  a  promissory  note  is  interrupted  by  an  agree- 
ment, by  which  the  creditor  consents  to  defer  demand  of  payment  un- 
til a  certain  condition  is  fulfilled. —  C.  R —  Ouy  vs.  Pari^  R.  J.  Q.,  1 
C.  S.,  p.  443. 

7.  La  renonciation  a  la  prescription  acquise  ne  pent  etre  faite 
que  par  le  d6biteur  et  doit  renfermer  les  conditions  d'une  obligation 
nouvelle,  mais la  reconnaissance  de  la  dette,  n'ayant  que  leiFet  d'inter- 
rompre  la  prescription,  pent  etre  faite  par  le  d^biteur  ou  par  son  re- 
pr6sentani — Q.  B. — MiUiken  A  Booths  R.  J.  Q.,  3  B.  R,  p.  158. 

8.  Le  fait  d'ofirir  en  r^glement  d'un  billet  une  somme  moindre 
que  le  montant  de  ce  billet,  constitue  une  interruption  de  prescription 
k  regard  de  ce  billet.  La  reconnaissance  par  un  d^biteur  que  le 
capital  d'une  cr^ance  est  dO,  ne  constitue  pas  une  interruption  de 
prescription  quant  aux  int^rSts  de  cette  dette. — Pagnuelo.  J. — Farrell 
vs.  Brand,  M.  L.  R,  7  S.  C,  p.  402  ;  14  L.  N.,  p.  241. 

9.  That  a  plea  of  compensation  to  an  action  on  promissory  notes 
due  for  more  than  five  years,  in  which  the  Defendant  invokes  credits^ 
which  he  claims  should  be  allowed  in  deduction  of  the  notes  sued 
upon,  operates  an  interruption  of  prescription. — C.  R. — Brodewr  vs. 
CoUette,  M.  K  R,  7  S.  C,  p.  461. 

10.  La  confection,  par  Tun  des  associ^s,  apr^s  la  dissolution  de  la 
soci^t^,  d'une  liste  des  cr^anciers  dc  la  soci^t^,  la  remise  de  cette  liste 
k  Tautre  associ6,  et  Tengagement  subsequent  de  ce  dernier  de  payer 
toutes  les  dettes  legitimes  de  la  soci^t^,  constituent  une  renonciation 
en  faveur  d'un  creancier,  dont  le  nom  est  porte  sur  telle  liste,  de  la 
prescription  acquise  contre  lui  en  vertu  de  Tart.  2227. — Q.  B. —  Naud 
&  Portelance,  17  Q.  L.  R,  p.  133. 

11.  Pour  que  le  paiement  partiel  interrompela  prescription  d'une 
dette,  il  faut  qu*il  soit  fait  sp6cialement  k  compte  de  cette  dette  ; 
autrement  il  n'en  fait  pas  prfeumer  la  reconnaissance  : — Un  d6biteur, 
qui  doit  simultan^ment  un  compte  courant  et  des  billets  promissoires, 
n'interrompt  pas  la  prescription  du  compte  en  soldant  les  billets  passes 
aux  mains  de  tiers-porteurs.  —  La  compensation  legale,  s'op^rant  par 
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le  seul  efFet  de  la  loi,  sans  le  concours  des  parties  et  mSme  a  leur  insu, 
n'est  pas  un  acte  da  d^biteur  qui  comporte  une  reconnaissajice  pr6- 
sam6e  de  la  dette  qu'elle  n'^teint  que  pour  partie.  —  Le  Code  Civil  a 
fait  k  la  Legislature  ant^rieure,  pour  les  dettes  commercialese  un 
changement  trop  radical  pour  que  les  decisions  fondles  sur  la  loi 
pr^existajite  puissent  etre  maintenant  invoqu6es.  Une  of&e,  mSme  par 
6crit,  faite  sous  condition  et  k  titre  de  transaction,  n'est  pas  une 
reconnaissance  qui  interrompt  la  prescription,  si  elle  n  est  pas  accept^e. 
Pour  valoir  interruption,  Toffre,  comme  le  paiement  partiel,  doit  avoir 
pour  objet  une  dette  certaine  et  d^termin^e.  La  possession  legale 
d'un  gage  n'interrompt  pas  la  prescription  dans  les  mati^res  commer- 
ciales  exc6dants  S50.  La  promesse  et  la  reconnaissance,  pour 
interrompre  la  prescription  d'une  dette  commerciale  exc6dant  $50, 
doit  6tre  consignee  dans  un  ^crit  sign6  par  le  d^biteur.  —  C.  R.  — 
McOreevy  vs.  McOreevy,  17  Q.  K  R,  p.  278. 

12.  Que  Taction  en  restitution  de  la  chose  donn6e  en  gage  n'est 
pas  sujette  k  prescription,  vu  que  le  creancier,  qui  a  commence  k  pos- 
s6deT  comme  gagiste,  est  cens6  continuer  k  possMer  k  ce  titre.  — 
Mathieu,  J. — Henderson  vs.  Campbell,  R  J.  Q.,  4  C.  S.,  p.  4. 

3280.  If  a  claim  is  divisible,  interruption  of  prescription 
with  regard  to  one  of  several  joint  and  several  creditors  does  not 
benefit  the  others. — Davidson,  J. — Page  vs.  McLennan,  R  J.  Q.,  7  C. 
S.,  p.  368. 

3281.  1.  Que  dans  le  cas  de  deux  d6biteurs  conjoints  et  solidaires, 
I'assignation  r^guli^re  de  Tun  d'eux  est  suffisante  pour  interrompre  la 
prescription  contre  les  deux. — Champagne,  D.  M. — Desrosiers  vs. 
DaovM,  12  L.  N.,  p.  139. 

2.  A  judgment,  obtained  against  the  maker  and  first  endorser  of  a 
promissory  note,  interrupts  prescription  as  against  the  other  endorsers. 
The  holder  of  a  note,  who  has  obtained  judgment  thereon  against 
the  maker  and  first  endorser,  is  entitled,  in  an  action  subsequently 
instituted  against  the  other  endorsers,  to  interest  from  date  of  service 
on  the  amount  of  the  first  judgment,  which  included  interest  on  the 
note  up  to  date  of  judgment —  Davidson,  J. — Thibodeau  vs.  Pauz^, 
R  J.  Q.,  2  C.  S.,  p.  470. 

2282.  1.  Que  la  faillite  du  d^biteur,  en  juillet  1865,  accompa- 
gn6e  d'un  bilan,  oh  la  cr^nce  est  port6e  par  le  f ailli,  mais  avec  le  nom 
d'un  creancier  autre  que  le  creancier  veritable,  suspend  la  prescription 
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durant  tous  les  proc^d6s  en  liquidation  forc^  et  que  le  cr^ancier  ve- 
ritable, ou  son  cessionnaire,  peut  en  1885,  vingt  tvns  plus  tard,  et  vin^ 
deux  ans  apres  Texistence  de  la  dette  prescriptible  par  cinq  ans, 
comme  dette  commerciale,  mais  avant  la  liquidation  finale  de  la  fail- 
lite,  produire  valablement  une  reclamation  qui  lui  permette  d'etre 
colloque  avee  les  autres  cr^anciers. — Pagnuelo,  J. — Sedth  V8,  Hagar, 
M.  L.  R.  5  S.  G,  p.  427. 

The  above  case  was  reversed  in  Appeal,  where  it  was  held 
that  the  mention  of  a  credit  in'  the  hUan  of  an  insolvent,  when 
the  creditors  maintains  that  the  insolvent  is  not  his  debtor,  has 
not  the  effect  of  interrupting  prescription.  The  jugment  of  the 
Court  below  being  reversed  solely  on  the  insufficiency  of  the  proof  of 
claim,  the  question  of  prescription  was  not  passed  upon  by  the  major- 
ity of  the  Court.  (See  the  two  reports  of  this  case). — Q.  B. — Hagar 
dh  Seath,  20  R  L.,  p.  248  ;  M.  K  R.,  6  Q.  B.,  p.  394. 

2.  The  ten  years'  prescription  in  favor  of  a  purchaser  in  good 
faith,  with  title,  runs  against  a  substitute  who  is  a  minor,  only  from 
his  majority. — Pagnuelo,  J. — McGregor  vs,  Canada  Investinent  Co., 
M.  L  R.,  6  S.  C,  p.  196. 

The  decision  in  the  above  case  was  reversed  by  the  Court  of 
Appeals,  which  judgment  was  confirmed  by  the  Supreme  Court,  both 
tribunals  holdiilg  that  there  was  no  substitution  created  by  the  will 
in  this  case.  Q.  B. — R.  J.  Q.,  1  B.  R.,  p.  197.  -Supreme  Court. — 21 
S.  C.  R.,  p.  499. 

2284.  Errafurri,  The  two  last  words  of  line  seven  of  this  article 
(married  woman)  should  be  struck  out  and  replaced  by  the  word 
'^husband" 

2240.  1.  Que  la  prescription  sur  un  billet  promissoire,  ne  com- 
mence k  courir  qu'apres  I'expiration  du  troisi^me  jour  de  gr&ce. — 
Champagne,  D.  M. — Dearoaiers  va.  Da/mat,  12  L.  N.,  p.  139 

2.  That  article  3  C.  C.  P.,  which  says,  that  "  if  the  day  on  which 
''  anything  ought  to  be  done  in  pursuance  of  the  law  is  anon-juridicial 
"  day,  such  thing  may  be  done  with  like  eflfect  on  the  next  following 
"  juridicial  day,"  applies  only  to  matters  of  procedure  and  not  to  mat- 
ters of  prescription.  In  matters  of  prescription,  the  right  is  prescribed 
after  the  expiration  of  the  last  day  of  the  term,  whether  such  day 
be  non-juridical  or  not     Where  a  right  has  been  extinguished  by 
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prescription,  a  subsequent  change  of  the  law,  extending  the  time 
necessary  to  prescribe,  will  not  revive  the  right — Q.  B. — DechSne  & 
City  of  Montreal,  R.  J.  Q.,  1  B.  R,  p.  206. — Privy  Council.— L.  R. 
(1894>  Ap  Ca&  p.  640. 

3.  Lorsque  les  huit  jours  accord6s  par  la  loi  pour  pratiquer  la 
saisie-gagerie  par  droit  de  suite,  expirent  le  dimanche,  le  locateur  doit 
exercer  son  recours  avant  ce  jour  et  une  saisie-gagerie  faite  le  nCu- 
vikne  jour,  le  lundi,  sera  renvoy6  comme  tardive. — Mathieu,  J. — 
Strachan  vs.  DSpatie,  R  J.  Q.,  3  C.  S.,  p.  401. 

3.  La  reconciliation  des  epoux  met  fin  aux  procedures  intent^es 
par  Tun  de  ces  ^poux  contre  Tautre,  aux  fins  de  f aire  prononcer  la  sepa- 
ration de  corps,  mais  la  prescription  des  honoraires  des  avocats,  dont 
les  services  ont  6t6  retenus  dans  une  semblable  action,  ne  commence  k 
courir  que  du  moment  oil  Tavocat  a  eu  connaissance  de  cette  reconci- 
liation.— De  Lorimier,  J. — Lafortune  vs.  Bayer,  R.  J.  Q.,  7  C.  S.,  p. 
360  ;  1  R  de  J.,  p.  165. 


1.  Action  issued  by  the  City  of  Montreal,  in  t882,  to 
recover  from  the  Defendants  their  proportion  of  costs  of  drains,  made 
in  November  1869,  under  resolution  of  City  Council,  adopted  29 
Octobre  1869.  Held,  that  the  prescription  of  five  years  did  not  apply, 
but  that  of  thirty  years  under  C.  C.  2242. — C.  R — City  of  Montreal 
vs.  Cuvillier,  33  L.  C.  J.,  p.  130. 

2.  Que  Taction  en  dommages,  que  les  actionnaires  d'une  oompa- 
gnie  incorpor^e  peuvent  prendre  contre  les  directeurs,  pour  mauvaise 
administration,  paiement  de  dividendes  fictifs  pris  k  mSme  le  capital, 
etc.,  ne  se  present  que  par  trente  ans. — Pagnuelo,  J. — City  Jk  District 
Savings  Bank  vs.  Oeddes,  It  L.  R.,  6  S.  C,  p.  243  ;  19  R.  K,  p.  684. 

3.  Les  int^rets  dus  par  un  mandataire  k  son  mandant,  sur  des 
sommes  per^ues  par  lui,  ne  se  prescrivent  que  par  trente  an& — Q.  B. — 
Joseph  A  Philips,  19  L.  C.  J.,  p.  162. 

4.  Que  les  int^r^ts  dus  par  un  mandataire  ne  se  prescrivent  pas 
par  cinq  ans. — Q.  B. — Dorian  A  Dorion,  18  R.  L.,  p.  645. — Supreme 
Court.— 20  S.  C.  R.,  p.  430. 

5.  Que  des  arr^rages  d'int^rSts,  resultant  d'une  condamnation 
judiciaire,  ne  se  prescrivent  que  par  trente  ans. — Taschereau,  J. — 
Mantel  vs.  Binette,  12  L  N.,  p.  348. 
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6.  But,  see  case  of  JetU  vs.  Crevier,  noted  in  this  Supplement  at 
C.  C.  2250,  decision  number  2. 

•  7.  Qn'une  action  pour  faire  declarer  un  acte  simul6  n'est  sujet 
qu'i  la  prescription  trentenaire. — Q.  B. — Dorion  <fc  Dorion,  20  R.  L.. 
p.  176  ;  3  Q.  B.  R.,  p.  376. 

8.  The  action  of  a  shareholder  of  a  bank,  against  the  directors, 
to  recover  loss  occasioned  by  their  gross  negligence  and  mismanage- 
ment, being  the  action  of  mandate,  is  prescribed  only  by  thirty  years. 
— Pagnuelo,  J. — McDoTiaM  vs.  RaTikin,  M.  L.  R.,  7  S.  C,  p.  44. 

9.  Que  Taction  en  revocation  d*un  jugement,  pour  d6faut  d'auto- 
risation  de  procedures,  se  present  par  trente  ans,  et  que  le  point  de 
depart  de  cette  prescription  est  la  date  de  ces  procedures  et  non  la 
date  du  jugement  attaqu6. — Tellier,  J. — Dorion  vs.  Dorion,  R.  J.  Q., 
2  C.  S.,  p.  264. 

10.  A  prescription  of  thirty  years  is  substituted  for  that  of  five 
years,  only  where  the  admission  of  the  debt  from  the  debtor  results 
from  a  new  title,  which  changes  the  commercial  obligation  to  a  civil 
one.— Supreme  Court.— Par^  <Sc  Fari,  23  S.  C.  R,  p.  243.— Q.  B.  — 
R.  J.  Q.,  2  B.  R,  p.  489.  ) 

11.  That  the  only  prescription  available  against  a  petition  in 
disavowal  is  that  of  thirty  years. — Supreme  Court. —  Dawson  & 
Dumont,  20  S.  C.  R.,  p.  709. 

12  Que  la  cr^ance  resultant  du  prSt  d'une  somme  de  deniers  ne  se 
present  que  par  trente  ans,  mSme  si,  apr^  le  prSt,  le  d^biteur  a  con- 
senti  au  cr^ancier  un  billet  promissoire,  qui  serait  present  par  le  laps 
de  cinq  ann^es  depuis  rech^ance  de  ce  billet. — Tbllier,  J.  —Gasgrain 
vs.  Privost,  35  L.  C.  J.,  p.  29. 

224S.  Art.  2243  C.  C,  by  which  prescription  of  the  adtion  to 
account,  and  of  the  other  personal  actions  of  minors  against  their 
tutors,  relating  to  the  acts  of  the  tutorship,  is  acquired  in  thirty  years 
is  applicable  to  curators  as  well  as  to  tutors ;  and,  therefore,  an  a.ction 
to  account  cannot  be  brought  against  the  curator  to  an  interdict,  after 
the  lapse  of  thirty  years  from  the  death  of  the  interdict,  and  more 
particularly  where  the  curator  has  not  retained  in  his  possession  the 
property  of  the  interdict — Davidson,  J. — Vinst  vs.  Pari,  R.  J.  Q.,  3 
C.  S..  p.  235. 
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23411.  The  emphyteutic  lessor's  right  to  a  titre  nowvel  is  not 
limited,  by  C.  C.  2249,  to  the  case  in  which  a  period  of  twenty  nine 
years  has  elapsed  from  the  date  of  the  last  title ;  the  case  in  which 
such  titre  nouvel  may  be  demanded  remained  the  same  as  under  the 
law  prior  to  the  code.  The  emphyteutic  lessee  is  not  bound  to  offer 
the  property  to  the  lessor,  before  selling  to  a  third  party,  nor  is  he 
bound  to  pay  all  arrears  of  rent  before  so  selling. — C.  R. — Lampson 
V8.  Bdanger,  R  J.  Q.,  7  C.  S.,  p.  162. 

2250.  1.  See  case  of  City  of  Montreal  va,  Cuvillier,  noted  in  this 
Supplement  at  article  2242,  decision  number  1. 

2.  Que  des  arr^rages  d'int^rSts,  resultant  d'une  condamnation 
judiciaire,  ne  se  prescrivent  que  par  trente  ans.  —  Taschereau,  J.  — 
Nantel  vs.  Binette,  12  L,  N,  p.  348. 

3.  Article  2250  C.  C.  which  declares  that,  with  the  exception  of 
what  is  due  to  the  Crown,  all  arrears  of  interest  are  prescribed  by 
five  years,  applies  to  interest  on  a  judicial  condemnation. — C.  R. — Jette 
vs.  Crevier,  M.  L.  R.,  6  S.  C,  p.  48.  — Cimon,  J.  — 12  L.  N.,  p.  345  ; 
34  L.  C.  J.,  p.  183.— Q.  B.  —  R.  J.  Q.,  1  B.  R.,  p.  281. 

4.  Que  les  int^rets  d&s  par  un  mandataire  ne  se  prescrivent  pas 
par  cinq  ana — Q.  B. — Dorion  <fe  Dorion,  18  R  L.,  p.  645.  —  Supreme 
Court.—  20  S.  C.  R.,  p.  430. 

5.  Que  les  arr^rages  d'int^rSt  sur  unjugement  se  prescrivent 
par  cinq  ans  et  que  le  d6fendeur  pent  demander  la  nullity  d*une  saisie, 
faitecontre  le  tiers-saisi,  en  execution  d'un  jugement  obtenu  pour  des 
arr^rages  d'int^rSts  qui  6taient  presents  lors  de  T^manation  de  la 
saisie-arrfit. — Pelletier,  J. — GovZombe  vs.  Blais,  20  R.  L.,  p.  508. 

6.  The  Quebec  Harbour  Commissioners  ("created  by  the  Statute 
22  Vic,  ch.  32,^  are  a  corporate  body,  distinct  from  the  Crown  and 

•cannot  claim  the  privilege  of  the  latter  in  respect  to  the  limitation  of 
actions  for  ground  rents  and  dues,  vested  in  them  in  trust,  on  immov- 
ables originally  granted  by  the  Crown. — Andrews,  J. — Quebec  Har- 
hour  Commissioners  vs.  Roche,  R.  J.  Q.,  1  C.  S.,  p.  365. 

7.  The  claim  for  revenues  of  an  immoveable,  illegally  possessed  by 
a  minor  child,  is  prescribed  by  five  years. — C.  R. — Spoonervs.  Pearson, 
M.  L.  R.,  7  S.  C ,  p.  315. 
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3251.  1.  Decision  number  14  noted  at  this  article,  (Dorian  Jc 
EcelSaiaatiquea  du  Seminaire  de  St-SyZpice)  is  also  reported  in  the 
16  Q.  L.  R.,  p.  246. 

2.  Que  Tenr^gistrement  du  titre  de  Tacqu^reur  a  non  domino 
n*est  pas  n6cessaire  pour  lui  perinettre  de  prescrire  par  dix  ans  contre 
le  propri^taire  r6el. — C.  R — King  va.  Roy,  15  Q.  L.  R.,  p.  67. 

3.  Holland  sold  to  L.,  the  Respondent,  in  1857,  lot  104  of  the 
8th  concession  of  Ste-Brigitte,  as  "  containing  3  arpents  of  frontage, 
"  by  40  arpents  in  depth,  more  or  less,  bounded  in  front  by  the  7th 
"  concession,  in  rear,  by  the  lands  of  the  9th  concession,  on  one  side  by 
"  the  land  of  W.  McGinnis  and  on  the  other  side  by  Moi'se  Daigneau." 
McGinnis,  the  Appellant's  author,  bought  from  S.,  in  1854,  five  lots, 
numbered  99,  100,  101,  102  and  103  in  the  same  concession.  In  1877, 
after  20  years  of  peaceful  possession  by  Defendant,  he  brought  a  pet- 
itory action  and  later,  an  action  en  homage,  claiming  the  Respon- 
dent s  lot  103,  alleging  that  it  was  his  own  lot.  The  Superior  Court 
of  Iberville  (Cfuignon  J.)  held  that  the  lot  possessed  by  L.  was  103. 
The  Court  of  Appeals  reversed  the  jugment,  holding  that  L.  was  in 
possession  of  104,  and  even  if  the  lot  possessed  by  him  was  wrongly  des- 
cribed as  lot  104,  it  was  the  lot  intended  to  be  sold  and  sold  by  the 
deed  of  18th  March  1857,  under  an  accurate  description  by  metes  and 
bounds,  and  that  L.  a>cquired  the  same  in  good  faith,  under  a  translate 
ory  title  and  had,  before  the  commencement  of  the  axstion,  an  effective 
possession  thereof  during  ten  years.  The  judgment  of  the  Court  of 
Appeal  was  confirmed  by  the  Privy  Council,  where  it  was  held  that 
the  lot  conveyed  to  the  Respondent  was  specifically  described,  not 
with  reference  to  numbers,  but  with  reference  to  the  actual  state  and 
position  of  the  surrounding  lots  and  that  the  Respcfndent's  possession, 
which  was  in  perfect  good  faith,  must  be  ascribed  to  his  title  and 
that  the  lapse  of  ten  years  had  perfected  his  right  in  competition  with 
the  Appellant. — Privy  Council. — Dunn  &  Lareau,  32  LCJ.,  p.  227. 

4.  The  ten  years'  prescription  in  favor  of  a  purchaser  in  good 
faith,  with  title,  runs  against  a  substitute,  who  is  a  minor,  only  from 
his  majority. — Pagnuelo,  J. — McGregor  vs.  Canada  Invest  Co.,  M.  L. 
R.,  6  a  C,  p.  196. 

The  decision  in  the  above  case  was  reversed  by  the  Court  of 
Queen's  Bench  and  by  the  Supreme  Court,  which  latter  Court  held 
as  follows  : — 
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That  the  will  of  J.  McQ.  did  not  create  a  substitution,  but  a 
simple  bequest  of  usufruct  to  his  wife  and  of  ownership  to  his  son 

Held  also  that  a  sheriff's  sale  (d4cret)  of  property  forming  part  of 
J.  McG.'s  estate,  under  an  execution  issued  against  a  person  who  was 
in  possession  under  a  title  from  the  wife,  such  sale  having  taken 
place  after  J.  MqG/s  son  became  of  age,  was  valid  and  purged  all  real 
rights  which  the  son  might  have  had  under  the  will.  (Art.  711,  C.  C. 
P.)  —  Supreme  Court. — McGregor  vs.  The  Canada  Investment  & 
Agency  Co,,  21  S.  C.  R.,  p.  499. 

5.  L'acheteur  d'un  immeuble,  qui  sait  que  son  vendeur  n'en  est 
pas  propri6taire  avec  titre  valable  au  moment  de  la  vente,  n'est  pas 
dans  les  conditions  de  bonne  foi  voulues  pour  acqu6rir  par  la  prescrip- 
tion de  dix  ans. — C.  R — Dessert  vs.  Robidoux,  16  Q.  K  R.,  p.  118. 

6.  Que  la  saisie  et  la  vente  d'un  immeuble,  appartenant  k  la 
femme  commune  en  biens,  en  vertu  d'un  acte  de  donation  k  elle  con- 
senti  pax  son  p^re,  faite  en  execution  d'un  jugement  contre  le  mari, 
sont  nulles  comme  faites  super  non  domino.  Qu'un  titre  nul,  k  la 
connaissance  du  possesseur,  ne  pent  servir  de  base  k  la  prescription 
de  dix  ans.  Qu'un  mari  ne  pent  prescrire  contre  sa  femme,  et  que  ses 
cr^anciers  n'ont  pas  plus  de  droit  que  lai  k  cet  6gard. —  C.  R —  Massi 
vs.  Jones,  21  R  L,  p.  335. 

7.  Que  la  sfidsie  et  la  vente  judiciaire  de  lots,  faisant  partie  des 

Terres  de  la  Gouronne  et  occup^s  par  des  squatters,  sont  absolument 

nulles  vis-i^vis  de  la  couronna     Que  la  vente  Judiciaire  de  lots  occu- 

p^s  par  des  squaiters,  et  oonc6d6s  par  la  Couronne,  aprfes  la  saiaie 

d'ioeux,  mais  avant  la  vente  par  le  sh^rif ,  est  ^alement  nulle  vis-ji- 

vis  du  concessionnaire,  alors  mdme  qu'il  n'a  pas  fait  d'opposition  k  la 

vente.    Que  pour  les  fins  de  la  prescription  de  dix  ans,  il  n'est  pas  n^- 

cessaire  que  le  vendeur  ait  iik  de  bonne  foi,  ii  suffit  que  Tacqu^rdur 

Teut  ^t6  au  moment  de  Facquisition.     Que  Teireur  de  droit  et  le  doute 

sont  exdusifs  de  la  bonne  foi.     Que  n^anmoins  la  bonne  foi  est  tou- 

iours  pr^sum^e,  jusqu'k  preuve  du  contraire,  et  qu'une  reserve,  de  tons 

Us  d/roits  de  la  Couronne,  ins^r6e  dans  Tacte  de  vente  d*un  lot,  qui 

avait  fait  partie  des  Terres  de  la  Couronne,  ne  auffira  pas,  seule  et 

ind^pendamment  de  toute  preuve,  pour  constituer  lo  possesseur  de 

mauvaise  foi,  si,  d apr^s  le  contexte  de  laete,  cette  reserve  pouvait 

s'interpr6ter  raisonnablement  comme  s'appliquant  k  des  droits  autres 

que  des  droits  de  propri^t^. —  Gagne,  J. —  Coramissaires  d'Ecole  de 

St'Alexis  vs.  Price,  1  R  de  J.,  p.  122. 
38 
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8.  The  Respondents  having  lent  a  sum  of  money  to  one  Liboiron, 
subsequently,  on  the  9th  May  1876,  took  a  transfer  of  his  property, 
by  a  deed  en  dation  de  paiement,  in  which  the  registered  title  deed 
of  Ldboiron  to  the  same  was  referred  to  and  by  which  it  also  appeared 
that  the  Appellants  had  a  baiUeur  de  fonds  claim  on  the  property  in 
question.  Liboiron  remained  in  possession  and  sub-let  part  of  the 
premises,  collected  the  rents  and  continued  to  pay  interest  to  the 
Appellants  for  some  years  on  the  baiUeur  de  fovds  claim.  In  1877 
the  Appellants  took  out  an  action  en  declaration  dhypothlque  for 
the  balance  due  on  their  baiUeur  de  fonds  claim.  The  Respon- 
dents pleaded  that  they  had  acquired  in  good  faith  the  property  by  a 
translatory  title,  and  had  become  freed  of  the  hypothec  by  ten  years 
possession. — Held,  reversing  the  judgments  of  the  courts  below,  that 
the  oral  and  documentary  evidence  in  the  case,  as  to  actual  knowledge 
on  the  Respondent's  part  of  the  existence  of  this  registered  hypothec 
or  baiUeur  de  fonds  claim,  was  sufficient  to  rebut  the  presumption  of 
good  faith,  when  they  purchased  the  property  in  1876,  and  therefore 
they  could  not  invoke  the  prescription  of  ten  years — Supreme 
Court. — Baker  &  Metropolitan  Building  Society,  22  S.  C.  R.,  p.  364. 

225S.  See  case  of  Baker  &  The  Metropolitan  Building  Society, 
noted  in  this  Supplement  at  article  2251,  decision  number  8. 


1.  Decision  number  7,  noted  at  this  article,  (Dorion  tf* 
Dorion),  is  also  reported  in  the  20  R.  L,  p.  176. 

2.  Where  a  minor,  on  attaining  the  age  of  majority,  gives  the  | 

tutrix  a  release  and  discharge  from  all  claims  arising  from  her 
administration  as  tutrix,  the  a.ction  of  the  minor  for  an  account  of 
the  tutorship  is  prescribed  by  the  lapse  of  ten  years  from  the  date 
of  such  discharge  ;  and  this  rule  was  held  to  apply  where  the  dis- 
charge was  not  given  immediately  and  expressly  to  the  tutrix,  but  to 
the  trustees  in  whom  the  estate  had  been  vested  by  the  tutrix 
on  her  second  marriage,  the  minor  fthen  of  age),  however,  declaring 
that  she  had  received  her  sheure  and  that  she  discharged  the  trustees 
and  all  others  from  all  further  accountability  and  in  a  letter  to  the 
tutrix,  fifteen  years  afterwards,  expressly  disclaimed  any  intention  of 
disturbing  the  settlement. — Q.  B. —  Watt  &  Fraser,  M.  L.  R.,  5  Q.  B. 
p.  307. 

See  ca.se  of  Dafuiime  vs.  Titii,  noted  in  this  Supplement  at  C.  C. 
2262,  decision  number  2. 
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2260.  Par.  1. — 1.  La  prescription  pour  services  professionnels 
et  d6bours6s  des  avocats  dans  une  instance  ne  pent  avoir  lieu,  k  leur 
prejudice,  tant  que  dure  cette  instance.  La  prescription  de  Taction 
pour  services  professionnels  et  d6bours6s  des  avocats  et  procureurs^ 
qui  occupent  dans  une  instance  en  separation  de  corps,  dans  laquelle 
les  parties  se  sont  reconcili^s,  commence  k  courir  du  jour  oh,  cette 
reconciliation  devient  connue  des  dits  avocats  et  procureurs. — De 
LoRiMiER,  J. — Lafortwne  vs  Boyer,  1  R.  de  J.,  p.  155  ;  R.  J.  Q.,  7  C.  S., 
p.  360. 

Par.  4. — 2.  Qu'un  pret  d'argent,  constats  par  un  re9u  contenant 
promesse   de   rembourser  la  somme   prSt^e,  avec   int^rSt,  n'est  pas     ik 
soumis  k  la  prescription  de  cinq  ans. — Q.  B. — De  Sola  &  Ascher,  17 
R.  L.,  p.  315. 

3.  The  relation  between  two  persons,  joint  and  several  makers  of 
a  promissory  note,  one  of  whom  signs  after  the  other  for  his  accomo- 
dation, is  that  of  principal  debtor  and  surety  ;  and  where  the  person 
signing  for  accomodation  is  obliged  to  pay  the  amount  of  the  note,  at 
or  after  maturity,  his  claim  against  the  principal  debtor  is  not  subject 
to  the  five  years  prescription  applicable  to  promissory  notes  and 
claims  of  a  commercial  nature,  but  only  to  the  prescription  of  thirty 
years  applicable  to  the  claim  of  a  surety  who  has  paid  the  debt, 
against  the  principal  debtor. — C.  R. — CuUen  vs.  Bryson,  R.  J.  Q.,  2  C. 
S.,  p.  36. 

4.  A  promissory  note  is  not  prescribed  by  the  lapse  of  five  yeara 
from  the  date  of  the  maker's  insolvency,  when  he  becomes  insolvent 
before  the  date  of  maturity.  Art.  1092  C.  C,  which  says  that  the 
debtor  cannot  claim  the  benefit  of  the  term  when  he  has  become  a 
bankrupt  or  insolvent,  was  enacted  in  favour  of  the  creditor,  and  does 
not  create  a  new  date,  antecedent  to  maturity,  from  which  prescrip- 
tion would  begin  to  run  in  cases  of  insolvency. — Davidson,  J. — 
Whitley  vs,  Pinkerton,  R.  J.  Q.,  2  C.  S.,  p.  256. 

5.  That  a  partnership  formed  between  contractors,  for  the  pur- 
pose of  carrying  on  the  business  of  building  railways,  is  a  commercial 
partnership.  That  a  claim  by  one  member  of  a  commercial  partner- 
ship against  another,  after  the  dissolution  of  the  firm,  for  a  balance  of 
account,  or  to  obtain  an  account  of  the  result  of  a  commercial  contra.ct 
executed  by  the  firm,  is  a  claim  of  a  commercial  nature,  within  the 
meaning  of  Art.  2260,  Par.  4,  C.  C,  and  is  subject  to  the  prescription 
of  five  years. — C.  R, — McRae  vs.  Macfarlane,  M.  L.  R.,  7  S.  C,  p.  288, 
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6.  See  also  case  of  Pa/rd  &  PanrS,  noted  in  fall  in  this  Supplement 
at  article  2264,  decision  number  2. 

Pa/r.  6. — 7.  SeTrMe : — Que  malgr6  la  gin6ralit6  des  termes  de 
Tarticle  2260,  les  transactions  entre  commer9ants,  en  dehors  des  affaires 
de  leur  commerce  et  a  plus  forte  raison  entre  commer9ants  et  ceox 
qui  ne  le  sont  pas,  ne  sont  pas  commerciales. — Q.  B. — FUiatravM  <& 
Ooldie,  R.  J.  Q.,  2  B.  R.,  p.  368. 

Par.  7. — 8.  In  an  action  by  a  physician  for  professional  services 
to  Defendant's  wife,  where  it  was  admitted  by  Defendant  that  he  had 
employed  the  Plaintiff  previous  and  up  to  the  date  of  the  account 
sued  for  and  that  he  was  aware  of  the  attendance  subsequently,  it 
was  held  that  the  oath  of  the  physician  was  admissible,  under  C.  C. 
2260,  as  amended  by  32  Vict.  cap.  32,  sea  1  (K  S.  Q.,  585i;,  to  make 
proof  as  to  the  nature  and  duration  of  the  services. —  C.  R. —  Baynea 
^«,  Brice,  M.  K  R.,  4  S.  C,  p.  363  ;  32  L.  C.  J.,  p.  327. 

9.  That  the  oath  of  the  physician  or  surgeon,  which,  under 
R.  S.  Q.  6861,  makes  proof  as  to  the  nature  and  duration  of  the 
services,  can  only  be  rebutted  by  the  clearest  and  most  precise  testi- 
mony, which  was  not  found  by  the  Court  in  the  present  case,  in 
which — by  the  evidence  of  doctors  who  had  not  seen  the  patient 
before  or  during  the  illness,  and  who  did  not  speak  positively — ^it  was 
sought  to  reduce  a  physician's  account,  for  treating  a  case  of  fracture 
of  the  collar  bone  from  $176  to  $100. — Q.  B. — Bou/rgeau  &  Brodeur^ 
M.  L.  R.,  7  Q.  B.,  p.  171. 

10.  Le  m^decin  ordinaire  d'un  malade,  qui  requiert  Tassistance 
d'un  autre  mMecin,  sera  prdsum^  avoir  agi  comme  Tiegotiorv/m  gestor 
de  ce  malade,  si  le  m^decin  requis  donne  ensuite  r^llement  ses  soins  k 
ce  malade  en  conformity  de  telle  requisition. — Delgrimier,  J. — Forest 
V8.  Cadot,  1  R  de  J.,  p.  173. 

2JMI1.  Note :—  The  Dominion  Act,  61  Vict,  cap.  29,  sec.  287, 
makes  the  time  for  prescription  for  damages,  sustained  by  reason 
of  the  railway,  one  year,  instead  of  six  months.  As  regards  Quebec 
Railways— see  R.  S.  Q.,  art  6176,  §  1. 

1.  Decision  number  14,  noted  at  this  article,  (Eaton  <k  Mv/rphy) 
is  also  reported  in  the  M.  L.  R.,  4  Q.  B.,  p.  337. 

2.  Que  toute  action  en  dommage  contre  une  corporation  munici- 
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pale,  k  cause  dn  mauvais  6tat  des  chemins,  est  prescrite  par  trois  moi» 
par  le  S.  R.  C,  ch.  85,  sec.  3.  Que  cette  prescription  est  absolue  et 
doit  etre  appliqu^e,  quoique  non  plaid^e,  mais  Taction  sera  renvoy^e 
sans  frais. — Champagne,  D.  M. —  Hunter  vs.  Citi  de  Montreal,  12  L. 
N.,  p.  187. 

3.  Qu'une  corporation  municipale  de  cit6  est  responsable  du 
dommage  resultant  de  TinsufHsance  d'un  arc  de  triomphe  qu'elle  a 
laiss^  construire  dans  une  rue,  k  Toccflision  d'une  demonstration  publi- 
que,  quoiqu'elle  n'ait  pas  particip6  k  la  construction  mSme,  et  que  le 
droit  k  ces  dommages  n'est  pas  soumis  k  la  prescription  d^cretee  par 
la  section  3  du  chapitre  85  des  Statuts  Refondus  du  Canada. — 
Mathieu,  J. — Vanaase  vs.  CitS  de  Montreal,  16  R.  L.,  p.  386. 

4.  Que  Taction  pour  dommages,  resultant  de  blessures  corporelles, 
caus^es  par  Timprudence  du  D6fendeur,  n'est  pas  soumise  k  la  pres- 
cription d'un  an,  d^r^t^e  par  Tarticle  2262  C.  C,  mais  ne  se  present 
que  par  deux  ans  conform^ment  k  Tarticle  2261 C.  C. — C.  R. — Morris- 
sette  vs.  Catudal,  16  R.  L.,  p.  486. 

5.  That  injury  sustained  by  a  workman  employed  in  the  con- 
struction of  a  railway,  while  being  moved  on  a  gravel  train,  is  injui^y 
sustained  ''  by  reason  of  the  railway  "  and  the  action  for  indemnity 
is  preseribed  by  six  months,  under  42  Vict.,  cap.  9,  sec.  27  (2  R.  8.  C, 
cap.  109,  sec.  27,) — Johnston,  J. — Marcheterre  vs,  Ontario  and  Quebec 
Ry,,  M.  L.  R.,  4  S.  C,  p.  397. 

The  judgment  in  the  above  case  was  reversed  by  the  Court  of 
Review,  without  deciding  on  this  point.  The  judgment  of  this  latter 
Court  is  reported  in  this  Supplement,  at  article  2227,  decision  num- 
ber 1. 

6.  Held,  per  Davidson  and  Wurtele,  JJ. —  That  all  bodily 
injuries,  whether  coming  from  offences  or  quasi-offences,  are  govern- 
ed by  a  common  prescription  of  one  year.  ('This  case  is  noted  at 
length  in  this  Supplement  at  article  1056  decision  number  3,  and  at 
article  2262,  decision  number  4. — C.  R. — Robinson  vs.  Canadian 
Pacific  Ry.,  33  L.  C.  J.,  p.  145 ;  M.  L.  R,  5  S.  C,  p.  225.— Q.  B.— 19 
R  Ll,  p.  483 ;  M.  L.  R,  6  Q.  B.,  p.  118.— Privy  Council.— L.  R, 
(1892)  Ap.  Cas.  p.  481  ;   15  L.  N.,  p.  259. 

7.  Que  la  prescription  de  six  mois,  dter^t^e  par  le  Statut  FM^ral 
de  1879,  "  TActe  Refondu  des  Chemins  de  Fer,"  42  Vict.,ch.  9,  sec.  27, 
ne  s'applique  pas  k  une  compagnie  de  chemin  de  fer  incorpor^  par  la 
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legislature  de  Quebec,  quand  mgme  les  dommages  seraient  eaus^  par 
un  de  ses  convois,  3ur  un  chemin  appartenant  k  une  compagnie  incor- 
por6e  par  le  parlement  f^d^ral. —  Q.B. —  Cie.  de  Cherain  de  Fer  de  la 
rive  Nord  &  McWiUey,  17  R.  L.,  p.  367  ;  M.  L.  R,  5  Q.  B.,  p.  122  ;  34 
L.  C.  J.,  p.  55.— Supreme  Court.  —13  L.  N.  p.  217 ;  17  S.  C.  R.,  p.  511. 

.8.  The  prescription  of  six  months,  enacted  in  section  27  of  the 
Railway  Act,  R  S.  C,  cap.  109,  is  applicable  to  cases  where  damage 
is  caused  to  land  through  a  preliminary  survey,  made  with  the  object 
of  locating  the  railway  line  over  the  land,  even  when  the  line  so 
surveyed  was  abandoned  subsequently  and  a  new  location  adopted. 
— Tait,  J. — Ravary  va,  Ontario  &  Quebec  Ry.,  M.  L  R,  5  S.  C,  p. 


9.  A  railway  company  made  a  deep  cutting  along  a  strip  of  land, 
acquired  by  them  from  the  Plaintiff  for  the  purposes  of  the  railway, 
preventing  access  from  one  part  of  his  farm  to  the  other,  and  no 
bridge  or  crossing  was  made  to  connect  the  severed  portions  of  the 
farm  for  nearly  two  years,  during  which  the  construction  of  the  road 
went  on.  Held :  That  the  damages  in  this  case  were  continuous  and, 
as  the  action  had  been  commenced  within  six  months  from  the 
cessation  thereof,  the  claim  was  not  prescribed,  under  section  27  of 
the  Railway  Act. — Jett^,  J. — Smith  va.  Atlantic  &  North-West  Ry., 
M.  L  R,  5  S.  C,  p.  148. 

10.  An  action  by  a  principal  for  the  reimbursement  of  money 
used  by  his  agent  for  other  than  the  indicated  purposes,  is  not  a  claim 
of  damages  arising  from  an  offence  and  is  not  prescribed  by  two 
years. — Q.  B. — Moodie  &  Jonea,  19  R  L.,  p.  516  ;  M.  L.  R.,  6  Q.  B.,  p. 
354.— Supreme  Court.— 19  S.  C.  R,  p.  266. 

11.  La  fille  s6duite  n'a  pas  d'action  en  dommages  avajit  son  enfan- 
tement,  et,  par  consequent,  la  prescription  de  deux  ans  ne  commence  a 
courir  que  de  ce  moment — C.  R. — Mullin  va,  BogiCy  R  J.  Q.,  3  C  S., 
p.  34. 

2263.  1.  Que  Taction  pour  dommages  resultant  de  blessures 
corporelles,  causees  par  Timprudence  du  D^fendeur,  n*est  pas  soumise 
k  la  prescription  d'un  an,  d6cr6t6e  par  Tarticle  2262  C.  C,  mais  ne  se 
prescrit  que  par  deux  ans,  conform  em  ent  a  larticle  2261.  —  C.  R  — 
Morrissette  va,  Catudal,  16  R  L.,  p.  486. 

2.  La  courte  prescription  des  actions  pour  injures  court  du  jour 
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oji  le  demandeur  a  eu  connaissance  que  les  injures  out  6t^  prof6r^es. 
Le  demandeur  pent  oflfrir  son  affirmation,  sous  serment,  pour  prouver 
qu'il  n'a  pas  connu  avant  Tann^e  qui  a  pr^c6de  son  action,  les  injures 
dont  il  se  plaint,  f Le  jugement  dans  eette  cause  a  et6  renvers6  en 
appel,  mais  sur  le  fait  seulement. — 18  R.  L.,  p.  374) — C.  R. — Duhaime 
V8.  Titu,  15  Q.  L.  R-,  p.  275.  • 

3.  A  plea  of  partial  prescription  to  an  action  of  damages  for  libel 
is  not  demurrable,  on  the  ground  that  the  matter  sought  to  be  prescribed 
was  not  alleged  as  charges  of  libel,  but  to  show  aniTauSy  that  being  a 
matter  of  fact  and  not  of  law. — Johnson,  J. — Trudel  vs.  Gie.  d*Imp. 
et  de  Pub.  du  Canada,  M.  L.  R.,  5  S.  C,  p.  297. 

4.  The  Civil  Code  of  Lower  Canada  does  not  make  it  a  condition 
precedent  to  the  right  of  action,  given  by  article  1056,  to  the  widow 
of  a  person  dying  as  therein  mentioned,  that  the  deceased's  right  of 
auction  should  not  have  been  extinguished  in  his  lifetime  by  prescription, 
under  paragraph  2  of  article  2262.  The  death  is  the  foundation  of 
the  right  given  by  the  former  article,  which  is  governed  by  the  rule 
of  prescription  contained  therein  and  is  exempt  from  the  rule  of 
prescription  which  barred  the  claim  of  the  deceased. — An  appeal  to 
earlier  law  and  decisions,  for  the  purpose  of  interpreting  the  provi- 
sioiis  of  a  statutory  code,  can  only  be  justified  on  some  special 
ground,  such  as  the  doubtful  import,  or  previously  acquired  technical 
meaning  of  the  language  used  therein.  —  Robinson  &  Canadian 
Pacific  Ry. — Privy  Council. — L.  R.,  (^1892j  Ap.  Cas.,  p.  481  ;  15  L. 
N.,  p.  259.— Supreme  Court.— 19  S.  C.  R.,  p.  292  ;  15  L.  N.,  p.  70.— 
Q.  B.— M.  L.  R,  6  Q.  B.,  p.  118 ;  19  R.  L ,  p.  483.  —  C.  R.  —  M.  L.  R.,  5 
S.  C.  p.  225  ;  33  L.  C.  J.,  p.  145. 

5.  The  prescription  of  the  action  for  bodily  injuries,  under  Art. 
2262  C.  C,  runs  against  minors,  as  well  as  against  persons  of  full  age. 
(Art.  2269  C.  C.) — Doherty,  J. —  O'Connor  vs,  Scanlan,  R.  J.  Q.,  3 
C.  S.,  p.  112. 

2268.  See  cases  noted  in  this  Supplement  at  eurticle  2261. 

1.  Section  3  of  ch.  85,  C.  S.  G  (R.  S.  Q.  art.  4616  §3)  applies  to 
the  City  of  Sherbrooke,  and  no  action  of  damages  thereunder  caji  be 
maintained,  unless  brought  within  three  months  after  the  same  have 
been  sustained.  The  Court  is  obliged  to  apply  the  prescription, 
although  not  pleaded  by  the  Defendant.  Q.  B. — City  of  Sherbrooke 
&  Dufort,  M.  L.  R.,  5  Q.  B.,  p.  266 ;  18  R.  L,  p.  505  ;  34  L.  C.  J.,  p.  76. 
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2.  Que  la  prescription  decr6t^e  par  la  sec.  3  du  ch.  85  des  S.  R  C. 
(S.  R.  P.  Q.,  art.  4616^,  n'est  applicable  qu  aux  actions  resultants  des 
accidents  causes  par  le  mauvais  6tat  des  seuls  chemins  situ6s  dans  les 

^  limites  de  la  corporation  poursuivie  et  que,  lorsqu'il  est  constate  que 
le  chemin  oil  un  accident  est  arriv6,  ne  se  trouve  pas  dans  les  limites 
de  la  corporation  de  la  cit6  ou  ville,  quand  meme  ce  chemin  serait 
entretenu  par  la  corporation  de  cit^  ou  ville,  les  dispositions  de  ce 
statut  ne  sont  pas  applicables. — Q.  B. — Laforce  &  ViUe  de  Sard,  18 
R.  Ll,  p,  688 ;  34  L.  C.  J.,  p.  63  ;  M.  K  R.,  6  Q.  B.,p.  149. 

3.  Que  la  reclamation  pour  dommages  eprouv^s  par  suite  de  la 
negligence  de  la  corporation  d'une  cite  de  reparer  et  entretenir  Jes 
rues,  dans  ses  limites,  se  prescrit  par  trois  mois  et  qu'il  n'est  pas 
necessaire  de  plaider  cette  prescription,  Taction  etant  compl^tement 
eteinte  ;  seulement,  si  la  defehderesse  n'invoque  pas  cette  prescription 
dans  sa  plaidoirie,  elle  n'aura  pas  de  freds. — Q.  B. — City  of  Qiiebec  Jh 
Hmvey  19  R.  L.,  p.  554. 

4.  Que  la  penalite  encourue  pour  defaut  de  faire  une  inhumation, 
conformement  aux  statuts  de  Quebec,  38  Vict,  ch.  38  and  48  Viet.,  ch. 
27,  ne  peut  Stre  recouvree  que  si  la  demande  en  est  faite  dans  les  six 
mois  de  la  date  de  Tinhumation. — C.  R. — Bwrri  vs.  BSchard,  19  R  L., 
p.  189. 

5.  The  prescription  of  six  months,  under  section  276  of  the  city 
charter,  ^2  Vic.  (Q.)  ch.  79,  cannot  be  applied  by  the  Court  unless  it 
has  been  pleeuled. — Dohbrty,  J. — Lafrance  vs.  City  of  Montreal, 
R  J.  Q.,  7  C.  S.,  p.  249. 

2264.  1.  La  courte  prescription,  interrompue  par  la  passation 
d'un  acte  authentique  qui  constate  la  dette,  ne  recommence  pas  k 
courir  par  le  mSme  temps  qu  auparavant,  et  Tacte  authentique  ^Teffet 
de  substituer  la  prescription  de  trente  ans  k  celle  dont  la  dette  etait 
originairement  frappee. — C.  R — Dumas  vs.  C6ti,  14  Q.  L.  R.,  p.  308. 

2.  The  prescription  of  thirty  years  is  substituted  for  that  of  five 
years,  only  where  the  admission  of  the  debt  from  the  debtor  results 
from  a  new  title,  which  changes  the  commercial  obligation  to  a  civil  one. 
In  an  action  of  account,  instituted  in  1887,  the  Plaintiff  claimed,  inter 
aliay  the  sum  of  $2,361.10,  being  the  amount  due  under  a  deed  of  obli- 
gation and  constitution  d^hypotheque,  executed  in  1866,  and  which, 
on  its  face,  was  given  as  security  for  an  antecedant  unpaid  promissory 
note,  dated  in  1862.  The  deed  stipulated  that  the  amount  was  payable 
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on  the  terms  and  conditions  and  in  the  manner  mentioned  in  the  said 
promissory  note.  The  Defendants  pleaded  that  the  deed  did  not 
effect  a  novation  of  the  debt,  and  that  the  amount  due  by  the  promis- 
sory note  was  prescribed  by  more  than  five  years.  The  note  was  not 
produced  at  the  trial.  Held,  reversing  the  judgment  of  the  Court  of 
Queen's  Bench  for  Lower  Canada  (appeal  side),  that  the  deed  did  not 
affect  a  novation  (^1169  &  1171  C.  C.)  At  most  it  operated  as  an  inter- 
ruption of  the  prescription  and  a  renunciation  to  the  benefit  of  the 
time  up  to  then  elapsed,  so  as  to  prolong  it  for  five  years,  if  the  note 
was  then  overdue.  (^2264  C.  C.)  And  as  the  onus  was  en  the  Plaintiff 
to  produce  the  note,  and  he  had  not  shown  that  less  than  five 
years  had  elapsed  since  the  maturity  of  the  note,  the  debt  was 
prescribed  by  five  years. — Supreme  Court. — Pari  &  Pari,  23  S.  C.  R.i 
p.  243. 

226S.  1.  Que  les  arr^rages  d'int^rSts,  resultant  d'une  condam- 
nation  judiciaire,  ne  se  prescrivent  que  par  trente  ans. — Taschereau, 
J. — NanUl  vs.  Binette,  12  L.  N.,  p.  348. 

2.  Article  2250  of  the  Civil  Code,  which  declares  that,  with  the 
exception  of  what  is  due  to  the  Crown,  all  arrears  of  interest  are 
prescribed  by  the  lapse  of  five  years,  applies  to  interest  cm  a  judicial 
condemnation. — C.  R — Jetti  vs.  Crevier,  M.  L.  R.,  6  S.  C,  p.  48. — 
CiMON.  J.— 12  Ll  N.,  p.  346  ;  34  L.C,  J.,  p.  183.— Q.  B.— R  J.  Q.,  1  B. 
R,  p.  281. 

3.  Que  les  arr^rages  d*int^rSts,  sur  un  jugement,  se  prescrivent 
par  cinq  ans  et  que  le  d6f endeur  pent  demander  la  nullit6  d'une  saisie 
faite  contre  le  tiers-saisi,  en  execution,  contre  un  jugement  obtenu 
pour  des  arr^rages  d'int^ret  qui  6taient  prescrits  lors  de  I'^manation 
de  la  tiers-saisie. — Pelletier,  J. — Colombe  vs.  Blais,  20  R  L.,  p.  508. 

2267.  1.  Plaintiff  sued  Defendants  in  damages  for  the  death  of 
her  husband,  who  was  killed,  while  in  the  employment  of  the  Defen- 
dants, and  a  jury  awarded  her  $6,500.  The  Defendants  moved,  1. 
For  judgment  non  obstante  veredicto  ;  2.  Arrest  of  judgment  ;  3.  For 
a  new  trial.  At  the  ar&cument  on  the  motions,  it  was  urged  by  the 
Defendants,  for  the  first  time,  that,  according  to  C.  C.  1056,2261, 
2267  and  2188,  the  Plaintiffs  action  was  prescribed  by  the  lapse  of 
one  year,  (C.  C.  2262),  and  that,  as  the  Plaintiffs  husband  died  more 
than  one  year  after  the  accident  occurred  and  did  not  bring  an  action^ 
the  present  action  must  be  dismissed.  Held,  (Wurtele,  J.,  dissenimg). 
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that  the  prescription  invoked  at  the  argument  not  having  been 
pleaded,  the  Court  could  not  take  it  into  account. — C.  R. — Robinson 
vs.  Can^ian  Pacific  Ry„  33  L  C.  J.,  p.  145  ;  M.  JL  R,  5  S.  C,  p.  225. 
— Q.  B.—  19  R.  L.'  p.  483  ;  M.  L.  R,  6  Q.  B.,  p.  118. 

The  above  c«tse  was  confirmed  in  Privy  Council  the  holding  of 
which  is  noted  in  full  in  this  Supplement  at  article  1056,  decision 
number  3  and  at  article  2262,  decision  number  4. 

2.  A  creditor  receiving  money  for  a  specific  purpose,  cannot 
apply  it  in  payment  of  a  prescribed  debt,  for  goods  previously  sold. 
(This  case  is  noted  in  full  in  this  Supplement,  at  article  1158  and  at 
article  1727,  decision  number  4). — Champagne,  D.  M. — Dupuis  vs. 
"Evans,  12  L.  N.,  p.  251. 

3.  See  case  of  Ciiy  of  Quebec  &  Howe,  noted  in  this  Supplement, 
at  article  2263,  decision  number  3. 

4.  See  case  of  BarrS  vs.  Bechard,  noted  in  this  Supplement,  at 
article  2263,  decision  number  4. 

5.  See  case  of  City  of  Sherbrooke  &  Dufort,  noted  in  this  Sup- 
plement, at  article  2563,  decision  number  1. 

See  also  article  in  the  13  L.  N^  p.  65. 

226S.  1.  Les  mots  ''  ni  en  affaire  de  commerce  en  g6n6ral,  " 
dans  Farticle  2268  du  Code  Civil,  ne  liberent  pas  Tacheteur  de  bonne 
foi  d'un  meuble  vol6,  de  la  revendication  que  pent  exercer  le  propri6- 
taire.  lis  doivent  s'interpr6ter  comme  ayant  pour  objet  d'^tendre 
Tefifet  de  Tarticle  aux  contrats  autres  que  ceux  de  vente,  tel  que  d^d^ 
par  la  Cour  d'Appel  dans  CassUs  vs  Crawford. — Larue,  J. — Spencer 
vs.  Lavigne,  15  Q.  L  R.,  p.  101. 

2.  Que  la  possession  legale  des  biens  meubles  donne  au  possesseur 
le  droit  de  prouver  par  temoins  son  titre  k  la  propri^t^  des  biens  qu'il 
possMe. — Tellier,  J. — Boucher  vs.  Bousquet,  M.  L.  R,  5  S.  C,  p.  11. 

3.  Que  le  locataire  d'unc  maison  est  pr6sum6  Stre  le  propri^taire 
des  efFets  qui  s'y  trouvent  et  en  avoir  la  posssion  k  titre  de  propri^taire 
et  que  ce  titre  est  suffisant  pour  faire  maintenir  une  opposition,  sauf 
preuve  contraire. — Mathieu,  J. — Peltier  vs.  Lamby  M.  L.  R.,  5  S.  C, 
p.  69  ;  17  R  L.,  p.  676. 

4.  Que  la  possession  d'un  meuble,  a  titre  de  propri^taire  et  de 
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bonne  f  oi,  par  un  tiers-acqu6reur,  ne  vaut  k  Tencontre  du  propri^taire 
de  ce  nieuble,  qui  prouve,  outre  son  droit,  les  vices  de  la  possession 
et  du  titre  du  possesseur,  que  dans  les  cas  pr^cis^s  k  larticle  2268  du 
code  civil,  savoir,  lorsque  la  chose  a  ^t^  achet^e  de  bonne  foi,  dans 
une  foire,  march6,  ou  k  une  vente  4)ublique,  ou  d'un  commer^ant 
traiiquant  en  semblables  mati^res,  ou  en  affaire  de  commerce  en 
general, — Q.  B. — FUiatratUt  &  Ooldiey  R.  J.  Q.,  2  B.  R.,  p.  369. 

5.  Dans  le  cas  de  vente  de  meubles,  par  un  m£me  vendeur,  k  deux 
personnes  diff^rentes,  Tacheteur  qui  est  en  possession  actuelle  et  de 
bonne  foi  doit  etre  pr^f^re,  meme  si  son  titre  d'acquisition  est  post^- 
rieur  k  celui  de  Tautre  acheteur,  et  lors  mSme  que  ce  dernier  auraiteu 
tradition. — Routhier,  J. — Drouin  vs.  Lefrancoia,  R.  J.  Q.,  2  C.  S.,  p. 
128. 

6.  For  a  decision  respecting  the  revendication  of  instruments 
payable  to  bearer,  which  have  been  disposed  of  by  a  trustee,  see  the 
case  of  Macnider  &  Young  noted  in  full  in  this  Supplement  at  article 
1487,  decision  number  5  and  at  article  2287,  decision  number  6. 

2269.  The  prescription  of  the  action  for  bodily  injuries  under 
Art.  2262  C.  C,  runs  against  minors  as  well  as  against  persons  of  full 
age. — DoHERTY,  J. — 0*Co7inor  va.  Scanlan,'R.  J.  Q.,  3  C.  S.,  p.  112. 

22TO.  While  prescriptions  begun  before  the  Code  are  governed 
by  the  pre-existing  laws,  a  new  law  can  render  property  prescriptible 
'  which,  under  the  pre-existing  law,  was  imprescriptible. — Davidson,  J. 
— Page  vs.  McLennan,  R.  J.  Q.,  7  C.  S.,  p.  369. 

2271.  1.  Que  les  procedures  et  les  formalit^s  requises  par  la 
mise  k  execution  de  la  contrainte  par  corps  sont  de  rigueur  et  k  peine 
de  nullity.  Que  la  contrainte  par  corps  ne  pent  Stre  mise  a  execution 
que  sur  une  ordonnance  sp^iale  accord^  par  le  tribunal  (C.  P.  C.  181) 
— C.  K—Hudon  vs.  MUler,  32  L.  C.  J.,  p.  253. 

2.  Qu'un  alia^  bref  de  contrainte  par  corps,  ^man^  sans  que  le 
demandeur  ait  pr^alablement  obtenu  Tordre  du  tribunal,  est  nul, 
comme  contraire  k  larticle  781  C.  P.  C. — C.  R. — LaTnoureax  vs.  Oil- 
mour,  17  R.  L.,  p.  608. 

3.  Que  lorsqu'un  d^fendeur  est  d^j^  detenu  en  prison,  en  vertu 
dun  bref  de  contrainte  par  corps  qu'il  conteste,  le  demandeur  ne  pent, 
pendant  la  litespendance  sur  cette  contestation,  faire  ^mettre,  contre 
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1?^*^  ce  d^fendeur,  une  seconde  r^le  pour  contrainte  pour  les  meme» 

causes. — C.  R. — Lamowreiuc  vs.  Oilmov/r,  17  R  L.,  p.  611. 


1 . 


K  1.  Qu'un  cr^ancier,  dout  la  cr^ance  est  port^e  au  certifieat 
du  registrateur,  peut  poursuivre  et  obtenir  la  vente  k  la  foUe-enehere 
et  la  contrainte  par  corps  du  fol-ench^risseur  et  ce  mSme  lorsque  la 
creance  n'est  que  conditionnelle. — C.  R. — Gault  vs.  Hon^n,  15  Q.  L. 
R.  p.  98. 

2.  Que  la  signification  d'une  r^gle  pour  contrainte  par  corps,  en 
execution  d'un  jugement  demandant  des  dommages-int^rets  pour  inju- 
res personnel!  es,  faites  au  d^fendeur,  pendant  qu'il  est  d6tenu  en  pri- 
son, est  nuUe,  si  elle  ne  lui  est  pas  faite  entre  les  deux  guichets. — C. 
R. — LaTnoureux  vs.  Oilmour,  17  R.  L.,  p.  611. 

3.  Que  la  contrainte  par  corps,  dans  les  causes  pour  injures  ver- 
bales,  peut  6tre  ordonn^,  m€me  lorsque  le  montant  capital  de  la  con- 
damnation  n'est  que  de  cinq  piastres,  si  le  capital  et  les  frais  exc^ent 
$16.^6.  Que  le  temps  de  Temprisonnement  est  discr^tionnaire  a  la 
Cour. — Pagnuelo,  J. — Hovle  vs.  Desautels,  18  R.  L,  p.  315. 

4.  Que  le  Code  Civil  permet  Temprisonnement  pour  dommages 
resultant  de  diifamation,  lorsque  le  montant  exc^de  cent  francs,  ou 
$16.66.  La  demande  de  remprisonnement  doit  Stre  pr£c6d6e  de  la 
signification  du  jugement,  d'un  commandement  de  payer  ei  d'une  de- 
claration que  le  d^fendeur  sera  contraint  par  corps,  au  paiement  de 
la  condamnation,  quatre  mois  apr^  cet  avi&  Le  commandement  de 
payer  consiste  dans  Tavis  que  le  d^fendeur  sera  contraint  par  corps, 
s'il  ne  paie  dans  les  quatre  mois.  Le  demandeur  n'est  pas  tenu  de  discu- 
ter  les  biens  du  d6f  endeur,  avant  de  Temprisonner  pour  dommages  resul- 
tant d'injures  personnelles.  Le  demandeur  n'est  pas  tenu  de  f  aire  signi- 
fier  au  d^f endeur  un  6tat  detaille  des  frais  taxds,  attendu  que  les  frais 
sont  tax6s  contradictoirement  et  que  les  jugements  ne  se  signifient  plus. 
Lemprisonnement  n'a  lieu  que  quinze  jours  apr^  le  jugement  qui  Tor- 
donne  et  le  demandeur  n'est  pas  tenu  de  mentionner  ce  d^lai  dans  les 
conclusions  de  sa  requite.  La  cour  peut  ordonner,  ou  refuser,  suivant 
les  circontances,  Temprisonnement  pour  dommages  resultant  d'injures 
personnelles ;  elle  pourra  aussi  accorder  Temprisonnement  pour  un 
temps,  ou  jusqu'i  paiement  de  la  condamnation  ;  Tesprit  de  notre  legis- 
lation cependant  est  que  cette  emprisonnement  n'exc&de  pas  une  ann^e. 
— Pagneulo,  J. — Ooyette  vs.  Bertkelot,  19  R.  L.,  p.  147. 

4.  Qu*il  n'est  pas  necessaire  de  signifier  une  motion  pour   r^le 
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par  contrainte  par  corps,  et  qa'il  est  suffisant  de  signifler  la  r^le.  Qae 
lorsque  la  femme,  que  Ton  veut  soumettre  k  la  contrainte  par  corps,  a 
et^  autoris6e  dans  la  poarsuite  oh  elle  est  defenderesse,  il  n'est  pa.s 
n^cessaire  de  signifier,  an  mari,  la  r^gle  pour  contrainte  par  corps,  en 
execution  du  jugement  rendu  contre  la  femme.  Qu'il  n'est  pas  n6ces- 
saire  de  discuter  les  biens  du  d^fendeur  condamn6  avant  de  demander 
la  contrainte  par  corps.  Qu'il  n'est  pas  n^cessaire  de  prononcer  la 
contrainte  par  corps,  dans  le  cas  oil  elle  a  lieu,  par  le  jugement  sur 
Tinstance,  vu  que  la  contrainte  par  corps  est  une  voie  d'ex6cution  du 
jugement.  Que  la  femme  marine  est  contraignable  par  corps  pour  des 
dommages  ex6dant  200  livres  ancien  cours,  pour  d^nonciation  calom- 
nieuse  d4clar6e  mal  fondle  et  malicieuse.  —  Mathieu,  J.  —  Ray  vs. 
Betoumay,  R.  J.  Q.,  1  C.  S.,  p.  139. 

5.  Les  dommages  dont  il  est  question  k  Taxticle  800  du  code  de 
procedure  civile,  sont  des  dommages  non  liquid^s  ;  en  consequence,  le 
capias  bas6  sur  cet  article  ne  pent  6maner  que  sur  I'ordre  d'un  juge 
conform^ment  k  Tarticle  801. — ^Tellier,  J. — Ouimet  vs.  Meunier  dit 
Lapierre,  R.  J.  Q.,  3  C.  S.,  p.  43. 

6.  II  n'y  a  pas  lieu  k  la  contrainte  par  corps,  en  execution  d'un 
jugement  accordant  des  dommages  pour  une  denonciationcalomnieuse. 
— Mathieu,  J. — Riverim  vs.  Lessard,  R.  J.  Q.,  2  C.  S.,  p.  70. 

7.  Que  la  parti  qui  a  obtenu  jugement,  dans  une  action  pour 
injures  personnelles^  pour  des  d^pens  qui  ont  6te  distraits  &  son  avooat, 
ne  pent  proc^der  k  la  contraite  par  corps,  en  son  nom,  pour  le  mon- 
tant  de  ces  d^pens.  Qu'il  n'est  pas  n^oessaire,  avant  de  demander 
la  contrainte  par  corps,  de  discuter  les  immeubles  de  la  partie  con- 

•damnde.  Que  sous  les  articles  2272  et  2276  C.  C,  la  femme  pent  Stre 
incare^r^  lorsqu'elle  est  sous  le  coup  d'un  jugement  accordant  des 
dommages-int^rdts  pour  injures  personnelles.  Que  la  contrainte  par 
corps  est  k  Tarbitrage  du  tribunal,  qui  pent  Taocorder  pour  un  temps 
limits. — Mathieu,  J. — QuennevUle  vs.  St  Aufnn,  R.  J.  Q.,  2  C.  S., 
p.  72. 

8.  Le  tribunal  pent  k  sa  discretion,  refuser  la  contrainte  par 
corps  pour  satisfaire  k  une  condamnation  pour  injures  personnelles, 
et  notamment  ne  doit  pas,  en  mati^res  civiles,  ordonner  Temprisonne- 
ment  d'un  malade,  l-humanite  s'y  opposant.  II  n'y  a  pas  lieu  k  la 
contrainte  par  corps  pour  satisfaire  k  une  condamnation  aux  d^pens 
dune  action  pour  injures  personnelles,  lorsque  la  dette  elle-meme  a 
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6t6  pay6e,  les  depens  n'6tant  plus  alors  Taccessoire  de  la  dette. — 
Pagnuelo,  J. — McNamara  vs.  Oauthier,  R,  J.  Q.,  3  C.  S.,  p.  370. 

2273.  1.  A  commitment  for  contempt  must  be  for  a  given  time, 
or  until  the  person  in  contempt  does,  or  is  willing  to  conform   to,  the 
order  of  the  Court.     A  commitment  which  is  general  and  during 
pleasure,  will  be  quashed  and  set  aside. — Q.  B. — Vineberg  Jk  Ranson 
33  L.  C.  J.,  p.  192.  * 

2.  On  an  application  for  habeas  corpus,  by  a  witness  committed 

for  refusing  to  give  evidence  at  a  preliminary  investigation  before  a  | 

magistrate,  a  writ  of  certiora/ri  may  be  ordered  to  bring  up  the  depo-  ! 

sition  containing  the  question  put  to  the  witness,  the  excuse  he  haa  I 

given  for  his  refusal  and  the  decision  of  the  Justice  thereon.     The  * 

statement  by  the  witness  that  he  may  be  subjected  to  prosecution  for 
conspiracy  to  defame,  although  he  has  already  been  convicted  of  libel, 
is  sufficient  ground  for  claiming  protection  and  excuse  for  his  refusal 
to  answer  and,  if  committed  for  such  refusal,  he  will  be  discharged  on 
habeas  corpus, — Andrews,  J. — Ex  parte  W.  J,  Maguire,  14  Q.  L.  R., 
p.  359. 

3.  While  an  action  for  revendication  of  some  machinery  was 
going  on,  the  Plaintiff  obtained  an  order  by  a  judge  giving  him  pro- 
visional possession  of  the  machinery.  Nevertheless,  by  collusion  be- 
tween the  Defendants,  the  property  was  put  in  the  possession  of 
White,  the  Intervenant.  The  Plaintiff  having  taken  a  rule  for  con- 
tempt, the  Defendants  and  the  Intervenant  were  ordered  to  give  over 
the  property  within  three  days,  which  order  was  disobeyed.  Held, 
reforming  the  judgment  of  the  Superior  Court  (M.  L.  R.,  1  S.  C,  p. 
288),  that  White  was  guilty  of  a  contempt  and  should  be  fined  $100, 
but  that  it  was  no  longer  expedient  to  order  him  to  give  up  the  ma- 
chinery because,  in  another  action,  in  which  judgment  was  rendered 
at  the  same  moment  as  that  on  the  rule,  White  was  declared  to  be  the 
lawful  owner  of  the  machinery. — Q.  B. — Kieffer  Jk  Whitehead,  M.  L. 
R.,  4  Q.  B.,  p.  239. 

4.  The  summary  jurisdiction  of  the  courts  over  the  officers  of 
Justice  is  exercised  only  when  an  officer  is  guilty  of  contempt  or 
wilful  neglect  of  duty.  Where  a  record  disappears,  or  is  lost,  without 
any  evidence  of  wilful  neglect  against  the  prothonotary,  the  latter  is 
not  punishable  for  contempt,  the  proper  remedy  of  the  party 
aggrieved  by  such  loss  being  an  action  for  damages. — Wurtele,  J. — 
Bossiere  &  Bickerdike,  M.  L.  R.,  6  S.  C,  p.  186. 
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227(11.  1.  The  Defendant  having  closed  his  doors  and  obstructed 
a  judicial  sale  of  his  effects,  of  which  he  was  guardian,  was  ordered 
to  be  imprisoned,  under  Art  782  C.  C.  P.,  until  he  should  have 
satisfied  the  judgment  against  him.  Previous  to  the  date  of  this  order, 
he  had  made  an  abandonment  of  all  his  effects  for  the  benefit  of  his 
creditors.  At  the  date  of  the  judgment  ordering  his  imprisonment 
his  hilan  was  being  contested  by  the  Plaintiff,  on  the  ground  of  fraud, 
and  the  result  of  the  contestation  was  that  the  Defendant  was  con- 
demned to  ten  days  of  imprisonment  for  fraud.  This  punishment  he 
underwent.  The  abandonment  was  acted  upon  in  the  usual  manner, 
the  goods  which  had  been  secreted  by  the  Defendant  were  returned 
to  the  estate,  and  a  final  distribution  of  the  assets  was  made  amongst 
the  creditors.  On  a  petition  by  the  Defendant  for  his  liberation. 
Held  : — Art.  793  §.  4,  C.  C.  P.,  under  which  the  debtor  may  obtain 
his  discharge  by  the  abandonment  ol  his  property,  is  general  in  its 
terms  and  applies,  without  distinction,  to  all  cases  of  coercive  impri- 
sonment in  civil  matters,  and  to  all  the  preceding  articles  of  the 
section,  including  art.  782  ;  and  therefore  the  Defendant,  after  under- 
going the  sentence  of  imprisonment  for  fraud,  was  entitled  to  his 
liberation. —  C.  R —  Chartrand  vs.  Carwpeav,,  R.  J.  Q.,  4  C.  S.,  p.  163. 

2276.  1.  Que  la  femme  marine  est  contraignable  par  corps,  pour 
des  dommages  e^c^dant  200  livres  ancien  cours.  pour  d^nonciation 
calomuieuse  d^claree  mal  fondle  et  malicieuse. — Mathieu,  J. — Roy 
vs.  Betoumay,  R.  J.  Q.,  1  C.  S.,  p.  139. 

2.  Que  sous  les  articles  2272  et  2276  C.  C,  la  femme  pent  Stre 
incarc^r^e^  lorsqu'elle  est  sous  le  coup  d'un  jugement  accordant  des 
dommages  int^rets  pour  injures  personnelles  — Mathieu,  J. — Quenne- 
ville  vs.  St  Aubin,  R.  J.  Q.,  2  C  S.,  p-  72. 

3.  Le  septuag^naire,  qui  d6t6riore  une  propri6t6  hypothiquee^ 
n'est  pas  exempt  d'arrestation. — Teluer,  J. — OwiTnet  vs.  Meunier  dit 
Lapierre,  R  J.  Q.,  3  C.  S.,  p.  43. 

2279.  Amendment  -.—Articles  2279  to  2364,  both  inclusive,  are 
repealed,  except  as  so  far  as  such  articleSy  or  any  of  them,  relate  to 
evidence  in  regard  to  bills  of  exchaTige,^  cheques  and  prom,issory 
notes. — D.  5S  Vict,  cap.  3S. 

22^5.  1.  Que  le  cr^ancier  qui,  pour  signer  un  concordat  avec 
son  d6biteur,  s'est  fait  remettre  un  billet  en  sus  du  montant  que  le 
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(Amendment  : — Articles  2279  to  2354.^  hoik  inclusive,  a/re  repealed* 
except  in  so  far  as  such  articles,  or  any  of  them,  relate  to  evidene  vn 
regard  to  bills  of  eoochange,  cheques  and  promissory  n^tes. — D.  S3 
Vict,  cap.  S3.) 

debiteur  payait  k  sea  cr^anciers  par  le  concordat,  ne  pourra  exiger  le 
paiement  de  ce  billet,  dont  la  consideration  est  ill6gale. — Paonuelo, 
J. — Lefebvre  vs.  Berthiaume,  18  R.  L.,  p.  325. 

2.  An  insolvent  debtor,  who  gives  a  promissory  note  to  one  of 
his  creditors,  to  induce  the  latter  to  assent  to  an  agreement  of  com- 
position, cannot,  to  an  action  brought  by  the  latter,  to  recover  the 
amount  of  the  note,  plead  the  nullity  of  the  agreement. — Lorangkb, 
J. — Sraith  vs.  BlumenthaZ,  13  L.  N.,  p.  396. 

3.  In  the  absence  of  legislative  enactments  prohibiting  the  same 
and  in  default  of  an  Insolvent  Act,  whereby  the  majority  of  the 
creditors  would  bind  the  remainder  to  the  conditions  of  a  composition 
a.nd  discharge,  nothing  invalidates,  as  between  the  debtor  and  his 
creditor,  an  agreement  by  which  the  debtor  undertakes  to  pay  such 
creditor  more  than  the  amount  of  said  composition  and  discharge  and 
a  promissory  note  given  to  cover  such  excess  is  valid. — Oill,  J. — 
Racine  vs.  Champoux,  M.  L.  R,  6  S.  C.  p.  478. 

4.  That  a  promissory  note,  given  by  an  insolvent  to  one  of  his 
creditors,  in  excess  of  the  composition  payable  under  an  agreement 
of  composition,  to  induce  the  creditor  to  sign  snch  agreement,  is 
absolutely  null,  and  no  action  upon  such  note  can  be  maintained  by 
the  creditor  against  the  debtor. — Doherty,  J. — Greene  vs.  Tobin,  R. 
J.  Q.,  1  C.  S.,  p.  377. 

5.  L  engagement  contracts  par  un  failli,  envers  un  de  ses  cr^an- 
ciers,  pour  obtenir  son  consentement  k  I'acte  de  composition  et 
d^charge,  de  lui  payer  Texc^dant  de  sa  creance  sur  le  dividende  iix6, 
est  nul,  et  un  billet  consenti  par  le  failli,  en  faveur  du  cr^ancier,  pour 
le  montant  de  tel  exc6dant,  et  post-dat6,  n'est  pas  recouvrable  en  loi. 
— C.  R. — Oameau  vs.  Lariviire,  R  J.  Q,,  1  C.  S.,  p.  491. 

Note,  For  other  cases  relating  to  insolvent  debtors  giving  notes  to 
certain  of  their  creditors  in  excess  of  the  amount  of  their  composition, 
see  cases  noted  in  this  Supplement,'  attached  at  article  993. 

SSS6.  1.  La  regie  de  droit  posee  par  Tarticle  1961  de  notre  Code 
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(Amendment  : — Articles  2279  to  2364^  both  inclusive,  are  repealed, 
except  in  so  far  as  such  articles,  or  any  of  them,  relate  to  evidence  in 
regard  to  biUs  of  exchange,  cheques  and  proTnissory  notes. — D.  53 
Vict,  cap.  33.) 

Civil,  que  le  d61ai  accord^  par  le  cr6ancier  au  d6biteur  principal  ne 
d^charge  point  la  caution,  ne  s  applique  pas  dans  Tesp^ce,  en  autant 
que,  par  Tarticle  2340  du  mfime  Code,  on  doit  avoir  recours,  en  mati^re 
de  billets  promissoires,  aux  lois  d*Angleterre  en  force  le  30  mai  1849, 
lorsque  des  dispositions  particuli^res  concernant  sp6cialement  les  bil- 
lets et  lettres  de  change  ne  sont  pa.s  contenues  au  dit  Code ;  or,  par 
les  dites  lois  d'Angleterre,  la  rfegle  contraire  pr6vaut  en  mati^re  de 
billets  promissoires,  et  le  d^lai  accord^  par  le  porteur  et  cr^ancier  du 
billet  au  prometteur,  a  Teffet  de  lib^rer  Tendosseur  qui  n'a  pas  parti- 
cip6  k  Fobtention  de  ce  delai. 

The  Court  of  Queen's  Bench  reversed  the  judgment  of  the 
Superior  Court  (QUI,  J.),  as  above  noted,  without  deciding  what 
would  be  the  effect  of  granting  time  to  the  maker  of  said  promissory 
note,  had  such  giving  of  delay  been  proved,  but  holding  that  it  was. 
not  proved. — Q.  B. — Banque  ViUe  Marie  &  MaUette,  33  L.  C,  J.,  p.  8, 

2.  Que  le  porteur  d'un  billet  promissoire,  fait  k  Tordre  d'un  tiers 
mais  non  endoss6  par  ce  dernier,  n'en  est  que  simple  d^tenteur  et  qu'il 
n'en  pent  exiger  le  paiement  du  prometteur,  et  que,  dans  une  pour- 
suite  contre  le  prometteur,  bas6e  sur  ce  billet,  le  tribunal  ordonnera 
de  mettre  en  cause  celui  k  Tordre  duquel  il  est  fait,  pour  qu'il  soit 
adjuge,  contradictoirement  avec  lui,  si  le  demandeur  est  v^ritablement 
le  propri6taire  de  ce  billet. — Jette,  J. —  Vandal  vs.  DouviUe,  20  R.  L , 
p.  305. 

3.  Qu'un  billet  promissoire,  qui  n'est  pas  fait  k  Tordre  de  celui 
k  qui  il  est  payable,  ne  pent  etre  transports  par  endossement  en  blanc 
et  que  le  porteur  d'un  tel  billet,  ainsi  endossS,  n  a  pas  droit  d'action 
contre  le  faiseur. — Loranger,  J. — Banque  du  Peuple  vs,  Ethier,  20 
R.  Il,  p.  520. 

S2S7.  1.  Qu'un  tiers  ne  pent  recouvrer  du  prometteur  le  mon tan t 
d'un  billet  promissoire  obtenu  par  fraude,  si  ce  tiers  a  connu  cette 
fraude  avant  la  date  oil  ce  billet  lui  a  6t6  transports,  quoique  ce 
transport  lui  soit  fait  par  un  premier  endosseur  de  bonne   foi. — 

Mathieu,  J. — Baxter  vs.  Brun^au,  17  R.  L,  p.  360. 
39 
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(Amendment  : — Articles  £^9  to  2364,  both  inclusive,  are  repealed, 
1^/^!  except  in  so  far  as  such  articles,  or  any  of  th/mi,  reUde  to  evidence  in 

^^  regard  to  bills  of  exchange,  cheques  and  promissory  notes. — D.  68 

pV;  Vict,  cap,  33,) 


2.  A  promissory  note  given  by  an  insolvei^t  to  a  creditor,  to 
induce  the  latter  to  sign  an  agreement  of  composition,  is  null  and 
void,  and  no  axstion  can  be  maintained  thereon  by  a  person  to  whom 
the  note  is  transferred  after  maturity. — WuRTELE,  J. — Oervais  vs. 
Dube,  K  Ll  R.,  6  S.  C,  p.  91 ;  20  R.  L,  p.  211. 

3.  Where  a  promissory  note  has  been  obtained  by  fraud  and 
without  any  consideration  received  by  the  maker  thereof,  such  note 
is  absolutely  void  and  a  third  party,  who  has  become  the  holder  in 
good  faith,  is  not  entitled  to  recover  the  amount  thereof  from  the 
maker. — De  LoRiMiER,  J. — Banque  Jacques- Cartier  vs.  Leblanc,  M. 
L.  R,  6  S,  C,  p.  217  ;  20  R.  L.,  p.  93. 

The  decision  in  the  above  case  was  reversed  by  the  Court  of 
Appeal  which  held  as  follows : — 

That  a  party  who,  before  maturity,  has  become  the  holder  of  a 
promissory  note,  in  good  faith  and  without  notice  of  any  objection, 
for  valuable  consideration,  is  entitled  to  recover  the  amount  thereof 
from  the  person  whose  signature  appears  on  the  note  as  maker,  even 
where  it  is  proved  that  the  signature  was  obtained  by  artifice  and 
fraud,  and  without  any  consideration  being  received  by  the  pro- 
missor. —  Q.  B.  — Jacques-Cartier  Bank  &  Leblanc  R  J.  Q.,  1  B.  R., 
p.  128. 

4.  Le  tiers  porteur  d'un  billet  a  ordre  qui  savait,  au  moment  de 
prendre  ce  billet,  que  le  titre  de  Tune  des  parties  k  icelui  6tait  d^fec- 
tueux,  n*a  pas  de  recours  contre  cette  partie. — Mathieu,  J. — Revn- 
hardt  vs.  Shirley,  R.  J.  Q.,  6  C.  S.,  p.  11. 

5.  Celui  qui  se  pretend  porteur  de  bonne  foi,  pour  Tavoir  acquis 
avant  r^h^ance  et  pour  valeur,  d'un  billet  entachi  de  fraude  et  d'il- 
16galit6,  est  tenu  de  prouver  ce  qu'il  allfegue. — C.  R. — Jacques  Cartier 
Bank  vs,  Oagnon,  R.  J.  Q.,  6  C.  S.,  p.  88. — Cimon,  J: —  R  J.  Q.,  6  C. 
S.  p.  499. 

6.  The  sale  and  transfer  of  instruments  of  no  intrinsic  value,  but 
evidences  of  value,  as  notes,  bills  of  exchange,  bank  bills,  bills  of 
lading,  warehouse  receipts,  bonds  and  debentures,  is  not  subject  to 
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(Amendment  : — Articles  2279  to  2354,  ^oth  inclusive,  are  repealed^ 
iaxept  in  so  far  as  such  articles^  or  any  of  them,  relate  to  evidence  in 
regard  to  bills  of  exchange,  cheques  and  promissory  notes. — D.  63 
Vict,  cap.  S3.) 

Arts.  1487,  1488,  1489  and  1490,  C.  C.  Such  instruments,  when  pay- 
able to  bearer,  require  no  other  evidence  of  proprietorship  than  simple 
possession,  against  which  the  only  practically  effective  plea  is  bad  faith 
in  the  holder,  and  the  burden  of  proof  is  on  the  party  who  sets  it  up. 
In  the  absence  of  such  allegation  and  proof,  the  owners  of  debentures 
pledged,  without  authority,  by  their  agent,  as  security  for  a  loan  to 
himself  by  a  broker,  cannot  revendicate  them  in  the  hands  of  the 
latter.  The  fact  that,  when  they  were  pledged,  the  debentures  had 
matured  and  v^ere  past  due,  is  immaterial  and  does  not  affect  the 
right  of  ownership  of  those  who,  as  the  parties  in  this  case,  are  not 
liable,  either  as  makers  or  endorsers,  for  the  payment  thereof. — Q.  B. 
Ma^nider  &  Youn^,  R.  J.  Q.,  3  B.  R.,  p.  539. 

SS9S.  An  order  in  writing,  addressed  by  a  creditor  to  his  debtor, 
directing  him  to  pay  a  certain  sum  out  of  the  monies  due  to  the  drawer 
by  the  drawee,  and  to  charge  the  same  to  the  drawer,  is  not  a  bill  of 
exchange,  but  an  assignment  to  the  payee  of  so  much  of  the  claim  of 
the  drawer  against  the  drawee.  The  acceptance  and  retention  of 
such  order,  by  the  drawee,  renders  the  delegation  of  payment  perfect, 
without  a  written  acceptance,  and  the  subsequent  insolvency  of  the 
drawer  or  assignor  does  not  divest  the  payee  of  his  right  to  such 
amount.  Verbal  evidence  is  admissible  to  prove  that  the  order  was 
accepted. — C.  R. —  Wa/rd  vs.  Royal  Canadian  Insce.  Co.,  R.  J.  Q.,  2  C. 
S.,  p.  229. 

230tt.  1.  Que  pour  un  billet  promissoire  fait  k  quinze  jours  de 
vue,  le  d^lai  de  paiement  ne  commence  k  courir  qu  au  jour  de  la 
presentation  du  billet.  Qu'une  demande  de  paiement  seule  ne  suffit 
pas,  qu'il  faut  qu  elle  soit  accompagnee  de  la  presentation  du  billet. — 
LoRANGER,  J. — Cousin^au  vs.  Lecours,  M.  L.  R.,  4  S.  C,  p.  249. 

2.  Que  lorsqu  un  billet  est  payable  au  domicile  du  cr^ancier,  et 
qu'aprfes  T^ch^ance,  le  cr6ancier  ne  soit  pas  en  position  de  recevoir  le 
paiement  qui  lui  est  offert,  parcequ'il  aurait  d6pos6  ce  billet  ailleurs, 
il  devient  ensuite  payable  g6n6ralcment,  et  que,  si  ce  cr6ancier  en 
poursuit  le  montant  en  justice,  sans  en  avoir  fait  la  demande  au  d6bi- 
teur,  il  paiera  les  frais  de  poursuite,  si  ce  d^biteur  depose  le  mon- 
tant en  cour,  sans  frais. — Q.  B.  —  Lessard  &  Oenest,  33  L  C.  J.,  p.  20. 


i 


612  Consolidated  Supplement  No,  l.—Arts.  ^310-2311. 

'  (Amendment  : — Articles  2279  to  2354,  both  inclusive,  are  repealed, 
except  in  so  far  as  such  articles,  or  any  of  them,  relate  to  evidence  in 
regard  to  biUs  of  exchange,  cheques  and  promissory  notes. — D.  S-i 
Vict,  cap.  S3.) 

!li310.  1.  Decision  number  18,  noted  at  this  article  (Dupras  vs. 
Lamov/reux)  was  confirmed  in  Appeal — 19  R.  L.,  p.  488. 

2.  Que  la  composition,  consentie  entre  le  creancier  et  I'endosseur 
d'un  billet,  ne  libere  pas  le  prometteur. — C.  R. — Banque  Nationa]^  vs. 
Betoumay,  18  R.  L.,  p.  175. 

3.  Under  the  circumstances  of  this  case,  the  Plaintiff,  though  last 
endorser,  could  not  recover  from  Defendant,  a  prior  endorser,  more 
than  one  half  the  amount  of  the  promissory  note  sued  upon,  inas- 
much as  they  were  both  accomodation  endorsers,  and  so  joint  sureties, 
for  the  maker  of  the  note. — C.  R. — Vallie  vs.  Talbot,  R.  J.  Q.,  1  C.  S., 
p.  223. 

4.  Where  a  person  has  placed  his  name  at  the  back  of  a  note 
below  the  endorsement  of  the  payee,  the  fact  that  he  did  so  solely  for 
the  accomodation  of  the  maker,  and  to  give  him  credit  with  the  party 
discounting,  without  having  received  any  consideration,  and  without 
ever  having  been  the  holder  of  the  note,  is  not  sufficient  to  destroy 
the  presumption  arising  from  the  position  of  the  names  on  the  back 
of  the  note,  and  to  make  him  liable  as  warrantor. — Q.  B. — Merchants 
Bank  of  Canada  &  Cunningham,  R.  J.  Q.,  1  B  R.,  p.  33. 

5.  The  maker  of  a  promissory  note  cannot,  by  dilatory  exception, 
stay  the  suit  of  the  holder  in  order  to  call  in  the  endorser  en  garantie 
— Davidson,  J. — Mohons  Bank  vs.  Charlebois,  R.  J.  Q.,  2  C.  S.,  p 
286. 

6.  Le  debiteur  solidaire  a  Texception  dilatoire  pour  appeler  son 
co-d6biteur. — Routhier,  J. — Demers  vs.  Hai^ey,'R.  J.  Q.,  5  C.  S.,  p.  1. 

2811.  1.  Que  sous  le  droit  ant^rieur  au  Statut  du  Canada  de 
1890  (53  Vict.,  ch.  33)  le  donneur  d'aval,  d*un  billet  promissoire,  n'^tait 
pas  d^harg6  de  son  obligation,  parcequ'il  n'aurait  pa«s  eu  avis  du  pro- 
tSt  du  billet  et  que  ce  statut  n'a  pas  modifie  la  loi  ant^rieure,  quant 
aux  billets  faits  avant  la  passation  de  ce  statut. —  Mathieu,  J, —  Fyfe 
vs.  Boyce,  21  R.  L.,  p.  4. 
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(Amendment  : — Articles  2279  to  2354*  both  inclusive,  are  repealed 
except  in  so  far  as  such  avticles,  or  any  of  them,  relate  to  evidence  in 
regard  to  hills  of  exchange,  cheques  and  promissory  notes. — D.  63 
Vict,  cap.  33.) 

The  above  case  was  confirmed  by  the  Court  of  Review,  which 
held  as  follows : — . 

That  before  the  passing  of  the  Act  53  Vict  (D.)  ch.  33,  the  holder 
of  a  promissory  note  was  not  bound  to  ^ve  notice  of  protest  to  the 
endorser  pou/r  aval,  in  order  to  hold  him  ;  and  that,  as  regards  notes 
made  before  the  passing  of  the  said  statute,  it  has  no  retroactive 
eflfect,  and  has  not  affected  the  position  of  the  parties. —  C.  B. —  Fyfe 
vs.  Boyce,  15  L.  N.,  p.  327. 

2.  See  also  case  of  Bank  of  Canada  &  Cunningham  noted  in 
this  Supplement  at  article  2310,  decision  number  4. 

2316.  Que  lorsqu'une  lettre  de  change  n^gociable,  produite 
comme  exhibit,  dans  une  cause,  est  perdue,  depuis  sa  production  au 
greffe  avec  le  rapport  de  Taction,  la  partie  qui  Taura  produite  pourra 
cependant,  proc6der  dans  la  cause,  en  ^tablissant  la  perte,  mais  elle 
sera  tenue,  dans  ce  cas,  de  fournir  le  cautionnement  requis  par  Tarticle 
2316  C.  C— Q.  B.— Lewis  &  Walters,  16  R.  L.,  p.  640 ;  M.  L.  R.,  4  Q. 
B.,  p.  256. 

2320.  Qu'un  notaire,  qui  est  i^n  des  endosseurs  sur  un  billet 
promissoire,  n*a  pas  le  droit  d'instrumenter  comme  notaire,  pour  pro- 
tester le  billet,  quand  meme,  6tant  le  porteur  de  ce  billet,  il  aurait 
effac^  son  nom  et  Taurait  transports  k  un  prete-nom,  k  la  requisition 
duquel  se  ferait  le  dit  protet  ;  un  pareil  protet  est  nul  et  les  en- 
dosseurs sont  dScharges. —  Ouimet,  J. —  Pelletier  vs.  Brosseau,  M.  L. 
R.,  6  S.  C,  p.  331. 


Que  le  porteur  d'un  billet,  payable  k  demande,  ne  perd 
pas  son  recours  contre  Tendosseur,  quoique  ce  dernier  n'ait  pa.s  6t6 
proteste. — C.  R.  —Dandurand  vs.  Roulier,  33  L.  C.  J.,  p.  167. 

2340.  1.  See  case  of  Banque   Ville  Marie  &  Malette,  noted  in 
this  Supplement  at  article,  2286  decision  number  2. 

2.  Qu'en  loi,  un  endosseur,  porteur  d'un  billet,  qui  accorde  du 
d61ai  au  faiseur,  sans  le  consentement  des  autres  endosseurs,  perd  son 
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(^Amendment  : — Articles  2279  to  2354,  ^oth  inclusive,  are  re- 
pealed, except  in  so  far  as  such  articles,  or  any  of  them,  relate  to 
evidence  in  regard  to  hills  of  eocchange,  cheques  and  promissory 
notes, — D.  53  Vict,  cap,  S3,) 

recours  contre  ces  endosseurs,   lesquels   se    trouvent    d^charg^s. — 
OuiMET,  J. — Pdletier  vs.  Brosseau,  M.  L.  R.,  6  S.  C,  p.  331. 

3.  Que,  dans  I'enquete  des  laits  sur  action  ou  poursuite  pour  le 
recouvrement  de  billets  promissoires,  on  doit  avoir  recours  aux  lois. 
d'Angleterre  qui  6taient  en  force  le  30  mai,  1849,  et  que  d'apres  ces 
lo  fi  on  peut  prouver  par  t^moins  que  i'endossement  d*un  billet  pro- 
missoire  a  ktk  donn6  k  la  demande,  et  pour  Taccomodation  du  porteur, 
et  non  pour  garantir  le  faiseur. — Davidson,  J. — Northfield  vs.  Lau- 
ranee,  21  R.  L.,  p.  359. 

4.  That  Art.  2340,  C.  C,  which  provides  that  "  in  all  matters. 
**  relating  to  bills  of  exchange  not  provided  for  in  this  Code,  recourse 
"  must  be  had  to  the  laws  of  England  in  force  on  the  30th  May  1849.  '^ 
applies  only  to  the  form,  negotiability  and  proof  of  the  instrument, 
and  not  to  matters  of  civil  obligation  resulting  from  the  substance  of 
the  contract  created  thereby, — in  regard  to  which  recourse  must  be 
had  to  the  provisions  applicable  thereto  to  be  found  in  other  parts  of 
the  Civil  Code.— C.  R.—Ouy  vs.  Pari,  R.  J.  Q.,  1  C.  S.,  p.  443. 

2841.  1.  Que  les  regies  de  la  preuve  6nonc6es  aux  difF<Srente& 
sections  du  liv.  3,  tit.  3,  ch.  9,  du  Code  Civil,  ne  s'appliquent  pas  aux 
a.ctions  sur  billets  promissoires,  pour  lesquelles  il  n'y  a  pas  d'autres  que 
celles  ^nonc6es  aux  articles  2341  et  2342  de  ce  code.  Que  Tarticle 
145  du  Code  de  Procedure,  s'ajoute  aussi  bien  a  I'article  2341  qu'aux 
articles  1222.  1223  et  1224  du  Code  Civil  ;  mais  que  larticle  145  du 
Code  de  Procedure,  n'attachant  aucune  pr6somption  d*omission,  ni 
aucune  dich^ance  a I'absence  dune  d^negation  asserment^e,  la  signa- 
ture devrait,  m^me  sans  celle-ci,  ^tre  prouv^e.  Que,  une  jurisprudence 
uni forme  et  constante,  dans  toute  la  province,  depuis  la  mise  en  force 
dii  Code  Civil,  ayant  conserve  la  r&gle  qui  faisaient  la  section  87  de 
la  20  Vict.,  ch.  44  et  la  section  86  du  chapitre  83  des  Statuts  Refon- 
(lus  du  Bas-Canada,  Tint^rSt  public  exige  qu'elle  ne  soit  p«is  changee, 
et  (jue,  en  Tabsence  d'une  deposition  asserment^e,  niant  les  signatures 
sur  un  billet,  elles  soient  prises  pour  admises. — Casault,  J. — Straas 
t\s'.  Gilbert,  15  Q.  L,  R.,  p.  69. 
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(Amendment  : — Articlea  2279  to  2354,  both  inclusivCy  are  repealed, 
except  in  so  far  cw  such  aHicles,  or  any  of  them,  relate  to  evidence  in 
regard  to  bills  of  exchange,  cheques  and  promissory  notes, — D.  63 
Vict,  cap,  33.) 

2.  In  a  suit,  founded  on  a  promissory  note  or  a  bill  of  exchange^ 
in  the  investigation  of  facts,  recourse  must  be  had  to  the  law  of  Eng- 
land in  force  on  the  30th  May,  1849.  According  to  the  law  of 
England,  parol  evidence  is  admissible  to  establish  the  real  relation- 
ship of  the  parties  to  a  bill  of  exchange,  or  promissory  note,  and  the 
circumstances  under  which  it  was  endorsed. — WuRTELE,  J. — North- 
field  vs.  Lawrence,  M.  K  R,  7  S.  C,  p.  148. — C.  R.  —  15  L.  N.,  p.  324. 

3.  Lorsqu'un  billet  h,  ordre  a  4t6  sign6  par  deux  personnes,  dont 
Tune  ^tait  commer9ante,  la  preuve  testimoniale  est  admissible  pour 
prouver  que  ce  billet  avait  ^t6  remplac6  pax  un  autre  billet  du 
meme  montant,  qui  seul  devait  constituer  un  titre  de  cr^ance  contre 
les  d6fendeurs. — C.  R. — Hamilton  vs.  Perry y  R  J.  Q.,  5  C.  S.,  p.  76. — 
Pagnuelo,  J. — R.  J.  Q.,  3  C.  S.,  p.  66. 

4.  Le  statut  du  Canada,  56  Vict.  ch.  31,  acte  concemant  les 
t^moins  et  la  preuve,  s'applique  k  la  preuve  au  sujet  des  billets 
promissoires,  qui  est  une  matiere  tombant  sous  le  contrdle  16gislatif 
du  parlement  du  Canada.  En  consequence,  dans  une  action  fondle 
sur  un  billet  promissoire,  oil  la  defense  k  allfegue  Tillegalit^  de  la  con- 
sideration du  billet,  comme  repr6sentant  le  prix  de  whiskey  entr6  au 
pays  par  contrebande  et  en  fraude  des  droits  de  la  couronne,  un 
temoin  interroge  k  ce  sujet  ne  pent  s'exempter  de  r^pondre  pour  le 
motif  que  sa  reponse  serait  de  nature  k  Tincriminer.  L'article  274  du 
code  de  procedure  ne  s'applique  plus  en  pareil  cas.  Ce  statut  du 
Canada  s'applique  meme  dans  le  cas  oii  le  billet  promissoire  est  d'une 
date  anterieure  k  sa  mise  en  force,  attendue  que  cette  exemption  n'^tait 
nuUement  en  faveur  des  parties,  mais  un  privilege  seulement  pour  le 
t6moin,  et  il  suflSt  que  le  statut  abrogeant  ce  privilege  soit  en  force 
au  moment  oil  le  temoin  est  interrog6. — CiMON,  J — Jacques-Cartier 
Bank  vs.  Oagnon,  R.  J.  Q.,  5  C.  S.,  p.  251. 

5.  Le  d6fendeur,  poursuivi  en  paiement  d'un  cheque,  plaide  que 
le  ch^ue  k  6tA  donn^  pour  la  balance  du  prix  de  vente  d'un  restau- 
rant, vendu  par  acte  notari^,  et  que  le  paiement  du  cheque  6tait  sou- 
mis  a  la  condition  que  la  licence  du  restaurant  serait  renouvel^e.  Jug4 : 
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(Amendment  : — Articles  2279  to  2364,  both  inclusivey  arv  repealed, 
except  in  to  far  as  stuck  articles,  or  any  of  them,  rdats  to  evidence  in 
regard  to  bills  of  exchange,  cheques  and  promissory  notes. — D.  53 
Vict,  cap.  33) 

— Que  la  preuve  testimoniale  de  cette  condition  n'est  pas  admissible 
d  aprfes  le  droit  anglais,  qui  r6git  les  lettres  de  change,  billets  et  che- 
ques ;  parce  qu'elle  tendrait  k  contredire  les  termes  de  Facte  de  vente. 
— Pagnuelo,  J. — Hubert  vs.  St-Cyr,  1  R.  de  J.,  p.  246. 

2344.  1.  Que  la  promesse  de  payer,  k  son  ech^ance,  un  billet 
escompt^  pour  obtenir  des  fonds  devant  servir  k  promouvoir  T^lection 
des  membres  de  Tassembl^e  legislative,  est  nuUe.  (S.  R.  Q.,  art.  425). 
Q.  B.—St'Louis  &  Senical,  18  R.  L.,  p.  160. 

2.  Que  Falt^ration  d'un  billet  promissoire,  en  substituant  k  la  date 
qu'il  portait  une  date  posterieure,  n'est  pas,  vis-k-vis  du  prometteur, 
une  alteration  importante,  ayant  Teffet  de  le  lib^rer  de  son  obligation 
de  payer  ce  billet. — C.  R. — Canada  Invest.  Co.  vs.  Broivoi,  19  R.  L.,  p. 
364. 

3.  Jug4  (dans  une  cause  ant^rieure  k  Tacte  sur  les  lettres  de  change, 
1890) : — Un  billet,  par  lequel  le  faiseur  promet  de  payer  une  certaine 
somme  a  son  propre  ordre,  et  qui  n*est  pas  endoss6  par  ce  faiseur, 
n'est  pas  un  billet  promissoire,  dans  le  sens  des  articles  2344  et  2345 
du  code  civil,  et  partant,  ceux  qui  ont  endoss6  ce  billet  ne  peuvent  Stre 
tenus  soit  comme  endosseurs,  soit  comrae  donneurs  d'aval,  d'en  payer 
le  montant,  la  nullite  du  billet  entrainant  celle  des  endossements. — 
Q.  B. — Trenholme  &  Coutu,  R.  J.  Q.,  2  P.  R.,  p.  387. — WuRTELE,  J. 
M.  L.  R,  7  S.  C,  p.  146. 

S346.  See  case  of  Dandurand  vs.  Roulier,  noted  in  this  Sup- 
plement at  article  2322. 

2349.  A  cheque,  which  does  not  show  consideration  on  its  face, 
is  not  conclusive  evidence  of  a  debt  due  from  the  drawer  to  the  payee, 
but  the  Plaintiff  must  make  proof  of  the  consideration  for  which  it 
was  given.  In  the  present  case,  such  proof  was  found  in  the  allega- 
tions of  the  plea  and  other  promises  of  Defendant  to  pay. — Johnson, 
J. — Dufresne  vs.  St.  Louis,  M.  L.  R,  4  S.  C,  p.  310. 

2.  A  cheque  payable  to  a  certain  person,  or  bearer,  is  equivalent 
to  a  cheque  payable  simply  to  bearer.     The  negociability  of  such  a 
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(Amendment  :  — Articles  2279  to  2354,  ^<'^^  incluHivCy  are  repealed, 
except  in  so  far  as  such  articles,  or  any  of  them,  relate  to  evidence  in 
regard  to  bills  of  exchange,  cheques  and  promissory  nx)tes, — D.  63 
Vict,  cap.  S3.) 

cheque  cannot  be  restricted  by  endorsement  and  the  bearer  thereof 
has  a  sufficient  title  to  demand  and  receive  payment  thereof. — Jette, 
J. — Exchange  Bank  vs.  QvA*bec  Bank,  M.  L.  R,  6  S.  C,  p.  11. 

3  Que  celui  qui,  par  faveur,  prSte  son  cheque  k  une  personne  qui 
lui  doit  dejk  un  montant  plus  considerable  que  ce  cheque,  ne  pourra 
refuser  le  paiement  a  un  tiers  qui,  de  bonne  foi,  a  accepts  ce  cheque 
en  paiement  de  marchandises  vendues  et  livr^es. — Jette,  J. — Kenny 
vs.  Price,  20  R  L.,  p.  1. 

S351.  A  bank,  acting  as  agent  for  another  bank,  is  not  autho- 
rized, in  the  absence  of  express  agreement,  to  cash  a  cheque  drawn 
upon  the  principal  bank,  but  not  accepted  by  it.  A  telegram  from 
the  president  of  the  principal  bank,  to  a  depositor  therein,  stating  that 
certain  funds  are  at  his  credit,  is  not  an  acceptance  of  a  cheque  drawn  by 
the  depositor,  on  receipt  of  such  telegram,  for  the  amount  of  the  funds, 
such  telegram  adding  nothing  to  the  legal  obligation  of  the  prin- 
cipal bank  towards  the  depositor  to  pay  the  cheque  when  duly  pre-* 
sen  ted  for  payment,  if  there  were  then  funds  at  his  credit  to  meet  it> 
and  no  legal  hindrance  to  its  payment  existed. — Tait,  J. — Maritime 
Bank  vs.  Union  Bonk  of  Canada,  M.  L.  R.,  4  S.  C,  p.  244. 

2352.  Que  la  remise  d'un  ch^ue  qui  n'est  pas  pay6,  ne  consti- 
tue  pas  un  paiement  et  n*opfere  pas  novation  de  la  dette. — Q.  B. — 
Corp.  des  Chutes  de  Kingsey  &  Quesnel,  19  R.  L.,  p.  470. 

2360.  Que  la  vente  d  un  vaisseau,  par  acte  devant  notaire,  non 
enregistr^e,  lorsqu'elle  n  est  pas  suivie  de  possession  r^elle,  n'equivaut 
pas  au  titre  mentionne  dans  2360  C.  C,  ni  k  Thy poth^ue  mentionn^e  au 
chap.  3,  du  tit.  2,  du  liv.  4  du  Code  Civil.— Q.  B.—Brwl^  &  Prevost,  18 
R  L.,  p.  635.— C.  R— 16  R  L.,  p.  219. 

2373.  En^atum — The  words  **  Amendment  :  — Article  237 Jp 
*'  should  read  a^  follows  "  : —  should  be  struck  out. 

2374.  Ei^atum  —  The  words  "  This  article,  repealed  by  the 
"  Federal  Act  respecting  the  registration  and  classification  of  ships, 
"  should  be  replaced  by  the  following  " — should  be  struck  out  and  be 
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replaced  by  the  following  words  —  "  Article  2374,  should  read  a.9 
follows"  : 

2876.  Qu'un  vaisseau  enregistr^  et  hypoth6qu6  ne  peut,  au 
prf^judice  du  cr^ncier  hypoth^caire,  Stre  saisi,  k  la  poursuite  d'un 
creancier  ordinaire  du  propri6taire  du  vaisseau.  —  Mathieu,  J.  — 
Filteau  vs,  BoucherviUe  Navigation  Co.,  R  J.  Q.,  1  C.  S.,  p.  87. 

2879.  Amendment. — The  following  article  should  be  added  : — 

"  2S70a.  If  the  interest  of  any  mortgagee  in  a  registered  ship 
is  transmitted  in  consequence  of  death  or  insolvency,  or  in  consequence 
of  the  marriage  of  a  female  mortgagee,  or  by  any  lawful  meana 
other  than  by  a  transfer  made  under  the  Federal  Act  respecting  the 
registration  and  classification  of  ships,  such  transmission  is  authenti- 
cated by  a  declaration  of  the  person  to  whom  such  interest  has  been 
transmitted,  made  in  accordance  with  the  provisions  of  the  Act  last 
above  mentioned. — B.  S.  C,  c.  72,  s&  39,  40  and  41. — fi.  S  Q.,  art. 
6262. 


1.  Decision  number  29,  noted  at  this  article  {Pickford  & 
Dart),  is  also  reported  in  the  32  L.  C.  J.,  p.  327. 

2.  Decision  number  30,  noted  at  this  article,  was  confirmed  in 
Appeal,  where  it  was  held  as  follows  : — 

Que  le  vendeur,  non  pay6,  de  mat^riaux  eniploy6s  dans  la  cons- 
truction d'un  vaisseau  a,  sous  Tajticle  2383  C.  C,  un  privilege  sur  le 
vaisseau,  qui  n'a  pas  encore  fait  de  voyage,  pour  etre  pay6  du  prix  de 
ces  mat^riaux.  Que  la  vente  du  vaisseau  n'enl^ve  pas  au  vendeur 
des  mat6riaux  le  droit  d  exercerson  privilege,  lorsque  ce  vaisseau  reste 
en  possession  du  vendeur,  qui  continue  k  le  b4tir,  et  que  le  droit  du 
fournisseur  des  mat^riaux  vaudrait  mSme  contre  Tacquereur.  puisque 
ce  serait  lui  qui  en  profiterait.  Que  le  fournisseur  des  mat6riaux 
a  droit  k  la  saisie  conservatoire  pour  retenir  Ic  b^timent  et  assurer, 
par  Ik,  TeflBcacit^  de  son  privilege,  qu'il  perdrait  des  le  premier  voyage 
du  vaisseau,  s'il  le  laissait  partir,  et  que  lui  refuser  la  faculty  d*exer- 
cer  cette  saisie,  ^quivaudrait  k  dire  que  la  disposition  de  Tarticle  2383 
n'est  qu'un  recours  illusoire.  —  Q.  B.  —  Brvle  <fc  Prevost,  18  R  L.,  p. 
634— C.  E.— 16  R.  L.,  p.  219. 

3.  Dans  les  premiers  jours  de  Novembre  1891,  les  demandeurs  ont 
approvisionn^  le  steamer  *'  Hay  tor  "  qui  fit  voile  le  5  novembre  pour 
Rotterdam.  De  la,  il  alia  successivement  k  Cardifif,  Wales,  k  Baltimore, 
k  Falmouth,  k  New  Port  en  Virginie,  k  Livoume,  k  Eliza,  qui  est  une 
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ile  sur  la  cdte  d'ELspagne,  k  St-Jean  de  Terreneuve,  k  Pictou  dans  la 
Nouvelle-Ecosse.  De  Pictou  il  fit  voile  pour  Montreal,  oil  il  arriva  le 
11  mai  1892.  Le  lendemain  les  demandeurs  le  firent  saisir  pour 
^Lssurer  leur  privilege.  Jugi  : — Que  toutes  ces  courses  ne  constituent, 
en  ^gard  au  privilege  accord^  par  Tarticle  2383,  §  5,  C.  C,  qu'un  seul 
et  meme  voyage.  Que  Texpression  "  dernier  voyage,"  dont  se  sert  cet 
article,  s'entend  du  voyage  complet  d*aller  et  retour  et  que  ce  voyage 
nest  achev6  que  lorsque  le  navire  revient  au  point  du  depart.  Que 
c'est  le  droit  f ran9ais  et  non  le  droit  anglais  qui  fait  autorit^  sur  cette 
niatifere. — Pagnuelo,  J. — McLea  vs.  Holmany  R.  J.  Q.,  2  C.  S.,  p.  105. 

4.  A  contract,  by  which  the  owner  of  a  wharf  leased  it  to  the 
owner  of  a  steamboat  for  a  fixed  rental,  does  not  give  the  lessor  a 
maritime  lien  for  the  rental,  as  wharfage,  on  the  steamboat.  Qucere, 
has  a  wharfinger  a  maritime  lien  on  vessels  for  wharfage  ?  2nd.  A 
seizure  of  a  vessel,  in  virtue  of  a  judgment  against  the  mortgagor 
after  forclosure  of  the  mortgage,  when  she  has  become  the  property 
of  the  mortgagee,  is  null  as  made  super  non  domino. — Andrews,  J. — 
Deraers  vs.  Baker,  17  Q.  L.  R,  p.  140. 

5.  Le  cr^ncier,  qui  a  fait  des  avances  pour  T^quipement  d'un 
navire,  parti  de-  Quebec  en  novembre  1886  et  revenu  k  Quebec  au  prin- 
temps  de  1887,  et  qui,  dans  cet  intervalle.  a,  fait  divers  voyages  dans 
diffirents  pays  du  monde,  a  perdu  son  privilege  de  dernier  6quipeur. 
— RouTHiER,  J. — Henn  vs.  Kennedy,  17  Q.  L.  R,  p.  243. 

2405.  Que  le  juge  de  la  Cour  Sup^rieure,  dans  la  Province  de 
Qu6bec,  n'a  pas  juridiction  originaire,  dans  une  poursuite  pour  gages, 
ou  pour  resiliation  d'un  engagement  d'un  matelot  d'un  vaisseau 
enregistre  dans  un  port  du  Royaume-Uni. — Pagnuelo,  J. — Haywood 
vs.  Cunningham,  20  R.  L.,  p.  114. 

2415.  A  cattle  shipper;  on  the  29th  April,  engaged  the  cattle- 
space  of  a  steamship.,  then  on  her  way  out  from  Great  Britain  to 
Montreal,  for  the  transportation  of  cattle  from  Montreal  to  England, 
one  of  the  stipulations  of  the  contract  being,  **  vessel  to  sail  about 
"  15th  of  May^next."  The  ship  arrived  at  Montreal  on  the  10th  of 
May,  and  on  the  16th.,  the  ship's  agent  formally  notified  the  cattle- 
shipper  that  the  vessel  would  be  ready  to  load  the  cattle  on  the  21st. 
of  May.  A  contract  between  the  same  parties  in  the  previous  year  con- 
tained these  clauses  : — "  Shipper  guarantees  to  deliver  animals  with- 
"  out  delay  any  time  after  six  days'  notice,  provided  vessel  is  ready 
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"  for  them,  or  pay  for  detention  of  steamer.  Steamer  guarantees  to 
'*  pay  expenses  and  cost  of  keep  of  animals,  not  exceeding  £40  sterling 
"  per  day,  in  case  of  delay  beyond  six  days'  notice  of  readiness  to 
"  receive."  The  terms  of  the  previous  yeax  s  contract,  with  certain 
exceptions,  were  made  part  of  the  contract  now  in  question.  Held  : 
To  entitle  a  charterer  to  put  an  end  to  the  contract,  the  delay  of  the 
ship-owner  must  be  such  as  would  frustrate  the  object  of  the  voyage. 
In  the  present  case,  time  was  of  the  essence  of  the  contract,  only  after 
the  expiry  of  the  notice  when  the  ship  would  be  ready  to  receive 
cattle.  The  arrival  of  the  ship  on  the  10th  of  May,  and  the  notifica- 
tion on  the  16th  of  May,  of  readiness  to  load  the  cattle  on  the  21st. 
of  May,  was  a  suflScient  compliance  with  the  contract,  on  the  part 
of  the  steamship  owners,  to  exclude  the  shipper  from  the  right  of 
terminating  it,  the  delay  not  being  such  as  to  frustrate  the  object  of 
the  voyage,  and  the  redress  of  the  shipper  (if  any)  for  such  delay 
being  in  the  form  of  damages. — Q.  B. — Mackill  S  Morgan,  R.  J.  Q.,  3 
B.  R,  p.  365.— Davidson,  J.— R  J.  Q.,  1  C.  S.,  p.  635. 

2421.  Amendment- — Whereas  by  the  custom  of  merchants,  a 
bill  of  lading  of  goods  being  transferable  by  indorsement,  the  property 
in  the  goods  may  thereby  pass  to  the  indorsee,  but  nevertheless  all 
rights  in  respect  of  the  contract  contained  in  the  bill  of  lading  con- 
tinue in  the  original  shipper  or  owner,  and  it  is  expedient  that  such 
rights  should  pass  with  the  property  :  And,  whereas  it  frequently  hap- 
pens that  the  goods  in  respect  of  which  bills  of  lading  purport  to  be 
signed  have  not  been  laden  on  board,  and  it  is  proper  that  such  bills 
of  lading  in  the  hands  of  a  bond  fide  holder  for  value  should  not  be 
questioned  by  the  master  or  other  person  signing  the  same,  on  the 
ground  of  the  goods  not  having  been  laden  as  aforesaid  ;  Therefore, 
Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Senate  and 
House  of  Commons  of  Canada,  enacts  as  follows ; — 

1.  Every  consignee  of  goods  named  in  a  bill  of  lading  and  every 
indorsee  of  a  bill  of  lading  to  whom  the  property  in  the  goods  therein 
mentioned  passes  upon  or  by  reason  of  such  consignment  or  endorse- 
ment, shall  have  and  be  vested  with  all  such  rights  of  action  and  be 
subject  to  all  such  liabilities  in  respect  of  such  goods  as  if  the  con- 
tract contained  in  the  bill  of  lading  had  been  made  with  himself. 

2.  Nothing  in  this  Act  contained  shall  prejudice  or  affect  any 
right  of  stoppage  in  transitu,  or  any  right  of  an  unpaid  vendor  under 
the  Civil  Code  of  Lower  Canada,  or  any  right  to  claim  freight  against 
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the  original  shipper  or  owner,  or  any  liability  of  the  consignee  or  in- 
dorsee by  reason  or  in  consequence  of  his  being  such  consignee  or  in- 
dorsee, or  of  his  receipt  of  the  goods,  by  reason  or  in  consequence  of 
such  consignment  or  indorsement. 

3.  Every  bill  of  lading  in  the  hands  of  a  consignee  or  indorsee  for 
valuable  consideration  representing  goods  to  have  been  shipped  on 
lx)ard  a  vessel  or  train  shall  be  conclusive  evidence  of  such  shipment 
as  against  the  master  or  other  person  signing  the  same,  notwithstand- 
ing that  such  goods  or  some  part  thereof  may  not  have  been  so  ship- 
ped, unless  such  holder  of  the  bill  of  lading  has  actual  notice  at  the 
time  of  receiving  the  same  that  the  goods  had  not  in  fact  been  laden 
on  board  or  unless  such  bill  of  lading  has  a  stipulation  to  the  contrary  : 
Provided,  that  the  master  or  other  person  so  signing  may  exonerate 
himself  in  respect  of  such  misrepresentation  by  showing  that  it  was 
caused  without  any  default  on  his  part,  and  wholly  by  the  fault  of 
the  shipper,  or  of  the  holder,  or  of  some  person  under  whom  the  hold- 
er claims. — D.,  52  Vict,  cap.  30. 


Lorsque  le  connaissement  sign6  par  le  capitaine  du  vais- 
seau,  comporte  paiement  du  fret  "et  autres  conditions  dapres  la 
"  charte-partie,"  et  qu'il  est  stipule  dans  celle-ci  un  privilege  sur  la  car- 
gaison  pour  le  paiement  du  fret  et  de  la  surestarie  en  faveur  des  pro- 
prietaires  et  du  capitaine,  ce  dernier  pent  constituer  un  procureur 
pour  recouvrer  et  la  surestarie  et  le  fret,  au  nom  des  propri^taires^ 
mfime  s'il  n*a  pas  le  droit  d  en  poursuivre  le  recouvrement  en  son  pro- 
pre  nom. — Casault,  J.  C. — Dunford  vs.  Webster,  R.  J.  Q.,  6  C.  S.  p. 
362. 

24L29.  1.  When  the  place  of  destination  of  goods  is  beyond  the 
carrier's  route  and  he  receives  the  goods  under  a  bill  of  lading  to  the 
terminus  of  his  route  and  carries  them  safely  to  that  point,  to  which 
alone  he  received  the  freight,  the  fact  that,  at  the  request  of  the 
shipper,  he  undertook  to  deliver  the  goods  to  another  carrier,  to  com- 
plete the  transportation,  does  not  make  the  first  carrier  responsible 
for  the  delivery  of  the  goods  at  the  place  of  destination. — Q.  B. — 
Jeffrey  &  Canada  Skipping  Co.,  M.  L.  R,  7  Q.  B.,  p.  1. 

2.  A  river  passenger-steamer  having  become,  unmanageable,  in 
consequence  of  the  breaking  of  the  rudder  chain,  was  beached  and 
the  passengers'  bacrgage  sent  ashore,  in  the  course  of  which  operation 
the   Plaintifi*s  effects   were   damaged.     The  breaking  of  the  chain, 
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according  to  the  evidence,  was  not  caused  by  any  unusual  strain,  but 
by  some  flaw  or  weakness  in  it.  Held  : — The  breaking  of  the  chain 
^vfius  not  "  a  peril  of  navigation  "  such  as  to  exempt  the  carrier  from 
liability. — Archibald,  J. — Dunning  vs.  The  Richelieu  &  Ontario 
Navigation  Co.,  R.  J.  Q.,  6  C.  S.,  p.  129. 

24ST.  Where  no  time  is  fixed  for  the  bringing  of  freight  along- 
side the  ship,  the  carrier,  according  to  the  usage  of  trade  iu  the  port 
of  Montreal,  has  a  right  to  call  for  the  freight  when  he  needs  it,  in 
order  to  complete  the  loading  of  cargo  in  time  for  the  regular  sailing 
of  the  ship.  So,  where  a  steamship  was  to  take  a  barge-load  of  deals 
and  fair  warning  was  given  that  7  a.  m.,  on  a  day  named,  would  be 
the  latest  time  permitted  for  the  barge  to  come  alongside,  and  the 
barge  did  not  come  alongside  until  half-past  one  in  the  afternoon,  at 
which  time  the  ship  was  preparing  to  take  cattle  on  board  to  complete 
her  cargo  preparatory  to  sailing,  it  was  held,  that  the  carrier  was 
justified  in  refusing  to  take  the  deals. — Davidson,  J. — Taylor  vs. 
Canada  Shipping  Co.,  M.  L.  R.,  4  S.  C,  p.  371. 

2442.  Decision  number  2,  noted  at  this  article  (Pickford  vs. 
Dart),  went  to  Appeal,  and  the  holding  of  the  Court  of  Queen's  Bench, 
is  noted  at  article  2383,  decision  number  29.  The  decision  is  also  re- 
ported in  the  32  L.  C.  J.,  p.  327. 

2458.  Que  le  voiturier,  qui  transporte  par  eau  une  certaine 
quantity  de  bois  de  sciage,  a  droit  de  retenir  le  bois  transporte  jusqu'au 
paiement  du  fret  (C.  C.  1679),  et  de  pratiquer  sur  ce  bois,  apres  qu'il 
la  debarqu^  sur  le  quai,  une  saisie  conservatoire,  pour  assurer  son 
privilege. — Mathieu,  J. —  Varieur  vs.  Rascony,  17  R.  L.,  p.  105  ;  M. 
M.  L.  R.,  5  S.  C  p.  123. 

24S4.  Que  le  consignataire  de  marchandise,  sous  un  connaisse- 
ment  qui  declare  que  le  fret  sera  payable  par  le  consignataire,  ne  pent, 
apr^s  reception  de  ces  marchandises,  refuser  de  payer  ce  fret  au 
maitre  du  navire,  sous  le  pretexte  que  celui  qui  lui  a  consign^  ces 
marchandises  etait  son  d^biteur  et  devait  payer  le  fret. — Pagnuelo, 
J. — Goss'lin  vs.  Prifontaine,  R  J.  Q.,  2  C.  S.,  p.  308. 

2457.  AmendTYient. — As  to  the  time  allowed  for  discharging 
cargoes. — See  Vol.  II,  p.  649. 

245^.  Lorsque  le  connaissement  signe  par  le  capitaine  du  vais- 
seau,  comporte  paiement  du  fret  ''et  autres  conditions  d'apr^s  lacharie 
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partie/'  et  qu'il  est  stipule  dans  celle-ci  un  privilege  sur  la  eargaison 
pour  le  paiement  du  fret  et  de  la  surestarie  en  faveur  des  propri^tai- 
res  et  du  capitaine,  ce  dernier  peut  constituer  un  procureur  pour 
recouvrer  et  la  surestarie  et  le  fret,  au  nom  des  proprietaires,  mSme  s'il 
n  a  pas  le  droit  d'en  poursuivre  le  recouvrement  en  son  propre  nom. — 
Casault,  J,  C. — Dunford  vs.  Webster,  R.  J.  Q.,  6  C.  S.,  p.  362. 

2469.  Qu'une  compagnie  d'assurance,  qui  ne  foumit  pas  k  un 
appliquant  une  police  d'assurance  conforme  k  Tapplieation,  ne  peut 
pas  se  faire  payer  les  primes  stipul6es  au  contrat.  Que  dans  ce  cas 
rassur6  a  le  droit  de  discontinuer  le  paiement  des  primes  d'assurance 
convenues. — QiLL,  J. — La  Canadienne  Cie.  d* Assurance  sur  la  Vie 
VH.  Perreaulty  M.  L  K  5  S.  C,  p.  62. 

SM71.  1.  Qu*un  police  d'assurance,  6mise  par  une  compagnie 
mutuelle,  sous  les  dispositions  du  statut  de  Quebec  de  1882,  45  Vict., 
ch.  51,  ne  deviendra  pas  nulle,  par  le  fait  que  Tfitssur^  aura,  apr^s 
Tassurance,  hypoth6qu6  Timmeuble,  sur  lequel  les  bd.tisses  assur^es 
sont  construites,  et  que  le  cr^ancier  hypothecaire  aura,  avec  le  concours 
du  propri6taire  de  ces  batisses,  fait  assurer  ces  memes  batisses,  dans 
une  autre  compagnie  d'assurance,  sans  en  donner  avis  a  la  compagnie 
mutuelle  qui  aura  6mis  la  premiere  police,  si,  sur  une  action  pour  le 
recouvrement  du  montant  de  Tassurance,  la  compagnie  mutuelle  ne 
prouve  pas  que  ses  reglements  prohibaient  Thypotheque  et  la  deuxi^me 
assurance,  sans  avis  prealable. — Q.  B. —  Compagnie  d*As^ura7ice  Mu- 
tuelle contre  le  feu  de  Richmond^  Drummond  &  Yarfiaska  <k  Fee,  16 
R.  L,  p.  461  ;  14  Q.  L.  R.,  p.  293. 

2.  Qu'une  action  par  un  assur^,  contre  une  compagnie  d'assurance, 
incorpor6e  en  vertu  du  statut  de  Quebec,  45  Vict.,  ch.  51  (^1882^. 
intitule  '*  Acte  concemant  les  compagnies  d'assurance  mutuelles  contre 
le  feu,"  peut  Stre  intent^e  pour  le  recouvrement  d'une  assurance,  sans 
qu'il  soit  n6cessaire  d'avoir  recours  k  Tarbitrage  indiqu6  par  les  sec- 
tions 51  k  57  du  dit  statut,  lorsque  la  compagnie  pretend  que  la 
police  d'assurance  est  nulle,  par  suite  de  contravention  de  la  part  de 
Tassur^  aux  conditions  de  la  dite  polica — Q.  B. — Montmagny  Mutual 
Inswran^e  Co.  &  Carbonneau,  15  Q.  L.  R.,  p.  86 ;  16  R.  K,  p.  275. 

2475.  1.  The  life  of  J.  S.  McLachlan  was  insured  against 
accident,  as  one  of  the  members  of  the  firm  of  McLachlan  Brothers 
&  Co.,  the  insurers  f Defendants^  undertaking  to  pay  the  sum  of 
$10  000,  within  90  days  after  the  death  of  one  of  the  persons  named 
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in  the  policy,  to  the  surviving  representative  of  the  firm.  By  one  of 
the  provisions  of  the  policy,  it  was  stipulated  that,  when  a  member 
left  the  firm,  the  insurance  should  cease  on  his  person.  J.  S.  McLachlan 
ceased  to  be  a  partner  seven  months  before  his  death,  by  drowning, 
and  the  dissolution  weis  duly  registered.  In  answer  to  one  of  the 
questions  submitted,  the  jury  found  that  the  firm  w€ts  dissolved  "but 
"  J.  S.  McLachlan  had  a  continued  and  active  interest  in  the  business." 
Held,  that  the  insurance,  as  far  as  J.  S.  McLachlan  was  concerned, 
lapsed  at  the  date  of  the  dissolution  of  the  partnership,  and  the  fact 
that  he  continued  to  have  an  interest  in  the  business,  did  not  entitle 
the  other  partners  to  maintain  an  action  upon  the  policy. — C.  R. — 
McLachlan  vs.  Accident  Insurance  Company  of  North  America,  M. 
L.  R.,  4  S.  C,  p.  365. 

The  above  case  was  taken  to  Appeal,  where  a  new  trial  was  order- 
ed, on  the  ground  that  the  verdict  of  the  jury  did  not  pass  upon  the  real 
question  in  the  case,  namely,  whether  or  not  McLachlan  had  quitted 
the  firm.— 34  L.  C.  J.,  p.  43 ;  M  L.  R.,  6  Q.  B.,  p.  39. 

SM78.  1.  Decision  number  26  noted  at  this  article    (AUen  & 

Merchants  Marine  Insurance  Co.)  is  also  reported  in  the  33  L.  C.  J., 

p.  51    This  decision  was  confirmed  by  the  Supreme  Court,  the  holding 

of  which  is  noted  in  this  Supplement  at  article  2184,  decision  number 
1. 

2.  Que  le  refus  par  Ta^sureur  de  consid^rer  la  perte  de  Tassur^ 
est  une  renonciation  de  sa  part  k  son  droit  d'exiger  de  Tassur^  les 
details  de  ses  pertes,  avant  que  ce  dernier  poursuive. — Q.  B. — Agri- 
cultural Insurance  Co.  of  Watertown  &  Ansley,  17  R.  L.,  p.  108  ;  15 
Q.  L.  R.,  p.  256.— C.  R.— 14  Q.  L.  R,  p.  183. 

3.  Que  la  personne  k  qui  le  montant  d'une  assurance  contre  le  feu 
est  payable,  pent  donner  k  Tassureur  avis  du  sinistre,  au  mSme  eflfet 
que  le  propri^taire  des  bfi^tisses  assur^es. — ^Q.  B. — National  Insu/rance 
Co.  of  Ireland  &  Harris,  17  R.  L.,  p.  230 ;  M.  L.  R  5  Q.  B.  p.  345. 

4  A  condition  of  the  policy,  requiring  notice  of  loss  to  be  given 
and  a  particular  statement  thereof  to  be  delivered  by  the  insured, 
within  fifteen  days  after  the  fire,  may  be  waived  and  dispensed  with, 
by  a  distinct  denial  of  liability  and  refusal  to  pay  on  the  part  of  the 
Company. — Johnson,  J. — Herald  Company  vs.  Northern  Assurance 
Co.,  M.  L.  R,  4  S.  C,  p.  254. 
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5.  Que  la  compagnie  d'assurance  qui,  pendant  les  d^Iais  fix6s  par 
les  conditions  de  la  police  pour  faire  la  preuve  des  pertes,  nie  son 
obligation  envers  I'assur^i  pour  une  partie  des  choses  incendi^es, 
pr6tendant  que  la  police  d'assurance  ne  couvre  pas  toute  la  recla- 
mation de  I'assure,  et  se  declare  dispos^e  &  payer  le  reste,  renonce, 
par  li,  &  se  prevaloir  du  d^faut  d'avis  et  de  preuve  des  pertes. — 
Mathieu,  J. — Ouimet  vs.  Glasgow  Jk  London  Tnsce,  Co,,  19  R.  L.,  p. 
27. 

6.  An  accident  policy,  issued  by  the  Appellants,  was  payable  in 
case,  inter  alia, "  the  bodily  injuries  alone  shall  have  occasioned  death 
"  within  ninety  days  from  the  happening  thereof,  and  provided  that 
"  the  insurance  should  not  extend  to  hernia,  etc.,  nor  to  any  bodily 
"  injury  happening  directly  or  indirectly  in  consequence  of  disease,  nor 
"  to  any  death  or  disability  which  may  have  been  caused  wholly  or  in 
**  part  by  bodily  infirmities  or  disease,  existing  prior  or  subsequent  to 
''  the  date  of  this  contract,  or  by  the  taking  of  poison  or  by  emy  surgi- 
''  cal  operation  or  medical  or  mechanical  treatment,  nor  to  any  case 
"  except  where  the  injury  aforesaid  is  the  proximate  or  sole  cause  of 
''  the  disability  or  deatL"  The  policy  also  provided  that,  in  the  event  of 
any  accident  or  injury  for  which  claim  may  be  made  under  the  policy, 
immediate  notice  must  be  given  in  writing,  addressed  to  the  mana- 
ger of  the  company  at  Montreal,  stating  full  name,  occupation  and 
address  of  the  insured,  with  full  particulars,  of  the  accident  and 
injury,  and  failure  to  give  such  immediate  written  notice  shall  invali- 
date all  claims  under  the  policy.  On  the  21st  of  March,  1886,  the 
insured  was  accidently  wounded  in  the  leg  by  falling  from  a  veran- 
dah and,  within  four  or  five  days,  the  wound,  which  appeared  at  first  to 
be  a  slight  one,  was  complicated  by  erysipelas,  from  which  death  ensued 
on  the  13th  of  April  following.  The  local  agent  of  the  company  at 
Simcoe,  Ontario,  received  a  written  notice  of  the  accident  some  days 
before  the  death  but  the  notice  of  the  accident  and  death  was  only 
sent  to  the  company  on  the  29th  April,  and  the  notice  was  only 
received  at  Montreal  on  the  1st  of  May.  The  manager  of  the  com- 
pany acknowledged  receipt  of  proofs  of  death,  which  were  subse- 
quently sent,  without  complaining  of  want  of  notice,  and  ultimately 
declined  to  pay  the  claim  on  the  ground  that  the  death  was  caused  by 
disease,  and  therefore  the  company  could  not  recognize  their  liability. 
At  the  trial  there  was  some  conflicting  evidence  as  to  whether  the 
erysipelas  resulted  solely  from  the  wound,  but  the  court  found  on  the 

facts  that  the  erysipelas  followed  as  a  direct  result  from  the  external 
40 
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injury.  On  appeal  to  the  Supreme  Court.  Held,  (reversing  the  judg- 
ment of  the  court  below,  Foumier  <fe  Patteraont  J  J,,  dissenting^,  that 
ihe  company  had  not  received  sufficient  notice  of  the  death  to  satisfy 
Uie  requirements  of  the  policy  and  that,  by  declining  to  pay  the  claim 
on  other  grounds,  there  had  been  no  waiver  of  any  objection  which 
they  had  a  right  to  urge  in  this  regard. — Per  Strong  Jk  Pdtterson  J  J., 
tiiat  the  external  injury  was  the  proximate  or  sole  cause  of  death 
within  the  meaning  of  the  policy. — Supreme  Court. — The  Accident 
Insvbrance  Co.,  of  North  America  &  Young,  20  S.  C.  R,  p.  280  ;  15. 
L.  N.,  p.  160.— Q.  B  — M.  L.  R.,  7  Q.  B.,  p.  447.— Teluer,  J.— M.  L 
R,  5  S.  C,  p.  4. 

7.  The  Plaintiffs  (Respondents),  had  insured  their  ship  with  the 
Defendants  (Appellants^  and,  a  loss  having  occurred,  the  matter  was 
submitted  to  arbitrators  and  amiahles  compositetira  appointed.  The 
Respondents  contended  that  the  following  clause  : — "  It  is  expressly 
"  understood  that  this  appraisement  is  for  the  purpose  of  ascertaining 
*'  and  fixing  the  amount  of  said  loss  and  damage  only,  to  the  property 
"  hereafter  described,  and  shall  not  determine  any  other  right  or 
*'  rights  of  either  party  to  this  agreement,"  had  not  the  effect  of 
relieving  the  Plaintiffs  from  any  of  the  conditions  of  the  policy.  Held, 
that  whatever  the  effect  of  the  clause  quoted,  the  fact  that  the 
Respondents  submitted  the  matter  to  arbitration,  was  an  admission 
that  the  fire  had  taken  place  and  that  a  loss  had  been  suffered  by  the 
Plaintiffs  and  that  this  admission  supplied  the  notice  and  proof  of 
loss  called  for  by  the  conditions  of  the  policy. — Q.  B. — Richelieu  Jc 
Ontario  Navigation  Co.,  &  Commercial  Union  Asace.  Co.,  R  J.  Q.,  3 
B.  R.  p.  410- 

5B41SS. — Decision  number  5  noted  at  this  article  {McDonald  dk 
Messier)  was  confirmed  by  the  Court  of  Queen  s  Bench,  and  is  reported 
in  full  in  this  Supplement  at  article  2576. 

2489  1.  The  failure  to  disclose  all  existing  mortgages  upon  the 
property  insured,  in  answer  to  a  specific  question  upon  the  subject, 
even  in  the  absence  of  an  express  condition  in  the  policy,  is  a  cause  of 
nullity. — C.  R. — Mackay  vs.  Glasgow  and  London  Insuranee  Co.,  M. 
L.  R,  4  S.  C,  p.  124. 

2.  A  policy  of  insurance  was  effected  on  goods  of  the  insured  m 
No.  319  and  the  insurance  was  afterwards  renewed,  without  variation 
of  its  original  conditions.     Before  the  renewal,  the  insured  had  ex- 
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tended  his  premises  into  No.  315  and  the  Company's  agent  visited 
the  establishment  and  saw  the  position  of  both  buildings  occupied  by 
the  insured  and  the  goods  contained  therein.  A  fire  destroyed  the 
goods  in  No.  315  and  slightly  injured  those  in  No.  319.  In  an  action 
on  the  policy,  claiming  for  the  loss  both  in  No.  319  and  in  No.  315, 
the  jury  fouoji  the  facts  as  above  stated  and  both  parties  moved  for 
judgment  on  the  verdict.  Held,  that,  on  the  facts  found  by  the  jury 
as  above,  the  judgment  should  be  for  the  Defendants  as  to  the  loss  of 
goods  in  No.  315,  the  inapection  of  the  premises  by  the  Company's 
agent,  before  the  renewal  of  the  policy,  not  being  sufficient  to  estab- 
lish an  agreement  to  vary  the  terms  of  the  policy  in  respect  of  the 
locality  in  which  the  goods  were  represented  to  be. — Q.  B. — Citizens 
Insurance  and  Investment  Co.  &  Lajoie,  M.  L.  R.,  4  Q.  B.,  p.  362. — 
C.  R. — 4  L  N.,  p.  140.  {Note. — The  above  case  is  reported  under  the 
name  of  Citizens  Insurance  Co.  &  Rolland,  being  decision  number  7 
against  this  article). 

3.  La  police  assure  la  boutique  des  demandeurs,  situ^e  au  No. 
29  rue  Williams,  avec  les  meubles  et  le  materiel.  L'agent  n'a  pas 
visits  les  lieux,  et  le  commis  des  demandeur,  qui  lui  a  donn6 
les  informations,  n'a  pas  mentionn6  que  la  boutique  pour  peinturer  et 
vernir  les  meubles  6tait  dans  les  Stages  sup^rieurs  des  num^ros  25  et 
27,  lesquels  communiquaient  avec  le  No.  29,  au  moyen  d'ouvertures 
dans  le  mur.  Jugi  : — ^Que  la  police  ne  couvrait  pas  les  marchandises 
dans  les  stages  superieurs  du  No.  25,  parceque  la  Compagnie  n'a  pas 
eu,  ni  pu  avoir,  Tintention  d'assurer  les  effets  ailleurs  que  dans  la  b&- 
tisse  No.  29. — Pagnuelo,  J. —  Wilder  vs.  Phoenix  iTisurav^e  Co.,  1  R. 
de  J.,  p.  82. 

2487.  An  unconditional  policy  of  life  insurance  was  issued  in 
favor  of  a  third  party,  creditor  of  the  assured,  *'  upon  the  representa- 
"  tions,  agreements  and  stipulations  "  contained  in  the  application  for  - 
the  policy  signed  by  the  assured,  one  of  which  was  that  "  if  any 
"  misrepresentation  was  made  by  the  applicant  or  untrue  answers 
"  given  by  him  to  the  medical  examiner  of  the  company,  then,  in  such 
*'  a  case,  the  premiums  paid  would  become  forfeited  and  the  policy 
*'  be  null  and  void."  Upon  the  death  of  the  assured,  the  person  to 
whom  the  policy  was  made  payable  sued  the  company  and,  at  the 
trial,  it  was  proved  that  the  answers  given  by  the  applicant  as  to  his 
health  were  untrue,  the  insurer's  own  medical  attendant  stating  that 
Hkte  assured 's  was  a  life  not  insurable.    Held  : —  That  the  policy  was 
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thereby  made  void  ab  iTdtio  and  the  insurer  could  invoke  such  nullity 
against  the  person  in  whose  favor  the  policy  was  made  payable  and 
was  not  obliged  to  return  any  part  of  the  premium  paid.  That  the 
statements  misrepresented,  being  referred  to  in  express  terms  in  the 
body  of  the  policy,  the  provisions  of  sees.  27  and  28  R.  S.  C,  ch.  124, 
could  not  be  relied  on  to  validate  the  policy,  assuming  such  enact- 
ments to  be  intra  vires  of  the  Parliament  of  Canada,  upon  which 
point  it  was  not  necessary  to  decide. —  Supreme  Court. —  Venrier  A 
Sun  Life  Ins,  Co.,  13  K  N.,  p.  217  ;  17  S.  C.  R,  p.  394. 

SMWO.  1.  Decision  number  29,  noted  at  this  article  (Allen  &  Mer- 
chxints*  Marine  Insurance  Co.)  is  also  reported  in  the  33  L.  G.  J.,  p. 
51.  This  decision  was  confirmed  by  the  Supreme  Court,  the  holding 
of  which  Court  is  noted  in  this  Supplement  at  article  2184,  decision 
number  1. 

Decision  number  37,  noted  at  this  article,  was  confirmed  by  the 
Court  of  Queen's  Bench,  where  it  was  held  as  follows  : 

2.  Que  Tavis  donn^,  k  Tagent  local  d'une  compagnie  d'assurance^ 
qu'une  maison  assur^e  comme  maison  habitue,  sera  k  Tavenir  inhabit^^ 
est  suf&sant,  mgme  si,  par  une  des  clauses  de  la  police,  il  est  dit  que  la 
police  sera  nulle  si  la  maison  assur6e  est  laiss^e  inhabit^e,  sans  le  con- 
sentement  par  terit  de  la  compagnie  sur  la  police. — Q.  B. — Agricul- 
tural  Insv/rance  Co.  of  Watertown  &  Ansley,  17  R  L.,  p.  108. — C.  R. 
—14  Q.  L.  R,  p.  183  ;  15  Q.  li.  R,  p.  256. 

3.  Decision  number  39,  noted  at  this  article  (Compagnie  d* Assu- 
rance Mutuelle  de  Montmagny  &  Carhonneau),  is  also  reported  in  the 
16  Q.  L.  R,  p.  86. 

4.  En  dehors  de  conventions  formelles,  I'assur^  n'est  pas  tenu  de 
d^noncer  k  Tassureur  le  fait  qu'il  a  consenti,  subs6quemment  k  I'assu- 
rance,  une  hypothfeque  sur  Timmeuble  assur6,  ou  sur  lequel  se  trou- 
vent  les  choses  assur^es. — Q.  B. — Compagnie  d* Assurance  Mutuelle 
contre  le  feu  de  RichTnond,  DruTn/mond  and  Yamxiska  &  Fee,  14 
Q.  L.  R,  p.  293  ;  16  R  L.,  p.  461. 

5.  Qu'une  assurance,  payable  kun  tiers,  qui  a  un  int^rSt  assurable 
sur  les  b^tisses  assur^es,  n'est  pas  afiect^e  parceque  le  propri^taire 
des  b&tisses  les  auraieut  vendues  ou  assur6es  k  une  autre  compagnie, 
contrairement  aux  conditions  de  la  police. — Q.  B. — Nation^  Insu- 
a  n^e  Co.  of  Ireland  &  Harris,  17  R  L.,  p.  230 ;  M.  L.  R,  5  Q.  B.,  p.  345. 
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6.  The  non-disclosure  of  existing  insurances^  in  violation  of  the 
conditions  of  the  policy,  is  a  cause  of  nullity,  even  when  the  undisclos- 
ed insurance  was  effected  by  a  third  person,  if  the  insured  had  know- 
ledge of  it,  and  he  will  be  assumed  to  have  knowledge  of  it  where  his 
deed  bound  him  to  insure  in  favor  of  his  vendor,  or,  in  default,  to 
pay  premiums — C.  R. — Mackay  V8,  Olasgow  and  London  Insurance 
Co,  M.  L.  R.,  4  S,  C.  p.  124. 

7.  Where  the  condition  of  a  guarantee  bond  required  the  employer 
to  give  notice  immediately  to  the  guarantor  of  any  criminal  offence 
of  the  employee,  entailing  loss  for  which  a  claim  was  liable  to  be 
made  under  the  bond,  and  the  employer,  although  aware  of  a  defalca- 
tion on  the  25th,  did  not  give  notice  to  the  guarantor  until  the  27th, 
after  the  employee  had  fled  from  the  country,  the  bond  was  held  to  be 
forfeited. — Taschereatj,  J. — Molsona  Bank  vs.  Oua/rantee  Conpany 
of  North  America,  M.  L.  R,  4  S.  C,  p.  376. 

8.  An  application  for  life  insurance,  signed  by  the  applicant,  con- 
tained, in  addition  to  the  question  and  answer,  viz  :  "  Are  your  habits 
"  sober  and  temperate  ?  A  Yes" — an  agreement  that,should  the  applicant 
become  as  to  habits  so  far  different  from  the  condition  in  which  he  was 
then  represented  to  be  as  to  increase  the  risk  on  the  life  assured,  the 
policy  should  become  null  and  void.  The  policy  stated  that  "  if  any  of 
"  the  declarations  or  statements  made  in  the  application  for  this  policy> 
"  upon  the  faith  of  which  this  policy  is  issued,  shall  be  found  in  any 
"  respect  untrue,  in  such  case  the  policy  shall  be  null  and  void."  On  an 
action  on  the  policy,  by  an  assignee,  it  was  proved  that  the  insured 
became  intemperate  during  the  year  preceding  his  death,  but  medical 
opinion  was  divided  as  to  whether  or  not  his  intemperate  habits  mate- 
rially increased  the  risk.  Held  per  Uitchie,  C.J.  &  Strong,  J.  (FouR- 
NiER  &  Henry,  JJ.,  contrd)  that  there  was  sufficient  evidence  of  a 
change  of  habits,  which  in  its  nature  increased  the  risk  on  the  life  in- 
sured, to  avoid  the  contract.  The  judgment  of  the  Court  of  Queen's 
Bench,  (^reported  at  C.  C.  2588  decision  number  4,)  was  confirmed. — 
Supreme  Court-  —  Boyce  &  PhcBuix  Mutual  Life  Insurance  Co.,  14 
a  C.  R,  p.  723. 

9.  Que  le  maitre  qui  est  garanti,  quanta  la  fidMit^de  son  employ  6, 
par  une  compagnie  d'assurance,  est  tenu  d'informer  I'assureur  des 
irr^gularit^s  dans  les  comptes  de  son  employe,  conform^ment  aux 
conditions  de  la  police,  aussitdt  qu'il  les  d6couvre,et  que,  si  par  sa  negli- 
gence k  ce  faire  I'assureur  ne  pent  se  prot^ger,  il  perd  son  recours 
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contre  lui.  —  Q.  B.  —  The  Commercial  Mutual  Building  Society  of 
Montreal  &  Ihe  London  Guarantee  and  Accident  Co.,  21  R.  L.,  p 
275. 

10.  The  insured  cannot  be  held  to  a  compliance  with  any  condi- 
tions 01  the  regular  policy  issued  by  the  insurance  company,  whick 
enlarge  or  vary  the  terms  of  the  interim  contract,  so  long  as  the  com? 
pany  has  neither  repudiated  nor  cancelled  the  interim  receipt,  nor 
substituted  a  regular  policy  for  it.  —  C.  R.  —  Citizens  Inace.  Co.  A. 
Lefranfoia,  R.  J.  Q.,  2  B.  R,  p.  550. 

11.  M.,  who  was  described  in  the  application  for  insurance  as 
"  Superintendent  of  the  Intercolonial  Railway,"  was  insured  by  the 
company  Appellant,  against  accidents.  By  one  of  the  conditions  of 
the  policy  it  was  stipulated  as  follows  : — "  the  insured  must  at  all 
"  times  observe  due  diligence  for  personal  safety  and  protection,  and 
"  in  no  case  will  this  insurance  be  held  to  cover  either  death  or  injuries 
"  occurring  from  voluntary  exposure  to  unnecessary  or'obvious  danger 
"  of  any  kind,  nor  death  or  disablement ....  from  getting  or  attempting 
"  to  get  on  or  off  any  railway  train,  etc..  while  the  same  is  in  motion." 
M.,  when  travelling  on  the  business  of  his  railway,  was  killed  while 
getting  on  a  train  in  motion.  Held  : — That  inasmuch  as  M.  was 
insured  as  superintendent  of  a  railway,  and  there  was  evidence  that 
his  duties  required  him  to  get  on  and  off  trains  in  motion,  of  which 
facts  the  insurer  had  knowledge,  the  condition  did  not  apply,  aad 
the  company  was  liable.  —  Q.  R  —  Accident  Inace.  Co.  of  North 
America  <&  McFee^  M.  L.  R,  7  Q.  B.,  p.  255. 

12.  By  a  condition  of  the  policy,  it  was  provided  that  the 
company  should  make  good  to  the  employer  such  pecuniary  loss  a^ 
might  be  sustained  by  him  by  reason  of  the  dishonesty  of  tbp 
employees  ''  committed  and  discovered*  during  the  continuance  of  this 
''  agreement,  and  within  three  months  from  the  death,  dismissal,  or 
"  retirement  of  the  employee."  The  policy  lapsed  and  a  defalcatioo 
was  discovered  four  months  afterwards.  Held  : — (By  the  Superior 
Court j.  That  the  company  was  not  liable  in  respect  of  such  defalca*- 
tion,  ina^smuch  as  it  was  not  diacovered  as  well  as  committed  during 
the  continuance  of  the  agreement. — The  policy  also  contained  a  clause 
that,  on  the  discovery  of  any  fraud  or  dishonesty  on  the  part  of  the 
employee,  the  employer  should  immediately  give  notice  to  the 
company.  A  defalcation  was  discovered  April  6,  and  the  company 
was  not  notified  until  April  17,  when  the  employee  had  left  thu 
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coHttfcry.  Held  : — (^By  the  Court  of  Queen's  Bench J,  that  the  employer 
was  not  entitle  to  \recover  under  the  policy. — Q.  B. — Commeroial 
Mutual  Building  Society  of  Montreal  <fe  London  Oua/rCmtee  &  Acci- 
dent Co.,  M.  L.  R.,  7  Q.  B.,  p.  307. 

14.  That  were  a  claim  for  a  loss  under  a  policy  of  insurance  is 
made  by  the  insured,  which  claim  is  refused  from  the  outset  by  the 
insurer,  who  denies  all  liability,  such  refusal  is  a  waiver  of  any 
ieondition  of  the  policy  requiring  proof  of  loss. — Johnson,  J. — The 
Montreal  Herald  Company,  V8.  The  Northern  Assurance  Co.,  35  L.  C, 
J„  p.  51  ;  M.  L.  R.,  4  S.  C ,  p.  254. 

15.  A  guarantee  policy,  insuring  the  honesty  of  W.,  an  employee, 
was  granted  upon  the  express  conditions  that  the  answers  contained 
in  the  application  contained  a  true  statement  of  the  manner  in  which 
the  business  was  conducted  and  accounts  kept,  and  that  they  would 
be  so  kept,  and  that  the  employers  should,  immediately  upon  its 
becoming  known  to  them»  give  notice  to  the  guarantors  that  the 
employee  had  become  guilty  of  any  criminal  offence  entailing,  or 
likely  to  entail,  loss  to  the  employers  and  for  which  a  claim  was  liable 
to  be  made  under  the  policy.  There  was  a  defalcation  in  W's  accounts, 
and  the  evidence  showed  that  no  proper  supervision  had  been  exer- 
cised over  W.'s  books,  and  the  guarantors  were  not  notified,  until  a 
week  after  employers  had  full  knowledge  of  the  defalcation  and  W. 
had  left  the  country.  Held,  affirming  the  judgment  of  the  Court 
below,  that  as  the  employers  had  not  exercised  the  stipulated  super- 
vision over  W.,  and  had  not  give  immediate  notice  of  the  defalcation 
they  were  not  entitled  to  recover  under  the  policy. — Supreme  Court. 

—The  Harbour  Commissioners  of  Montreal  &  The  Guarantee  Co. 
of  NoHh  America,  22  S.  C.  R„  p.  542.— Q.  B.— R.  J.  Q.,  2  B.  R.,  p.  6. 
— tMalhiot,  J. — 20  R.  L.  p.  14. 

16.  Where  payment  of  an  insurance  risk  is  resisted  on  the  ground 
of  misrepresentation,  it  ought  to  be  made  very  clear  that  such  misre- 
presentation was  made.  Misrepresentation,  made  with  intent  to 
deceive,  vitiates  a  policy,  however  trivial  or  immaterial  to  the  risk  it 
may  be;  if  honestly  made,  it  only  vitiates  when  materially  and 
<iubstantially  incorrect  Representation  in  a  marine  policy  that  the 
vessel  insured  was  built  in  1890,  when  the  fact  was  that  it  was  an  olj 
vessel,  extensively  repaired  and  given  a  new  name  and  register,  but 
containing  the  original  engine,  boiler  and  machinery,  with  some  of  the 
old  material,  is  f^  misrepresentation  and  avoids  the  policy,  whether 
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made  with  intent  to  deceive  or  not. — (Taschereau,  J.,  dissenting). — 
Supreme  Court. — (On  appeal  from  the  Supreme  Court  of  Nova 
Scotia.) — Tfie  Nova  Scotia  Marine  In^surance  Co.  &  Stevenson,  23 
S.  C.  R.,  p.  137. 
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17.  A  condition  in  a  policy  of  life  insurance  provided  that  if 
any  premium,  or  note,  etc.,  given  therefor,  was  not  paid  when  due,  the 
policy  should  be  void.  Held,  affirming  the  decision  of  the  Court  of 
Appeal,  that  where  a  note  given  for  a  premium  under  said  policy  was 
partly  paid  when  due  and  renewed,  and  the  renewal  was  overdue  cmd 
unpaid  at  the  death  of  the  assured,  the  policy  was  void.  Held,  fur- 
ther, that  a  demand  for  payment  after  the  maturity  of  the  renewal, 
was  not  a  waiver  of  the  breach  of  the  condition  so  as  to  keep  the 
policy  in  force. — Supreme  Court. — (On  appeal  from  the  Court  of 
Appeal  of  Ontario). — McOeachie  &  The  North  American  Life  Insce. 
Co,,  23  S.  C.  R.,  p.  148.  I 

18.  A  policy  of  insurance  against  fire  provided  that  in  the  event 
of  any  sale,  transfer  or  change  of  title  in  the  property  insured,  the 
liability  of  the  company  should  thenceforth  cease  ;  and  that  the 
policy  should  not  be  assignable,  without  the  consent  of  the  company 
indorsed  thereon,  and  all  incumbrances  effected  by  the  assured  must 
be  notified  within  fifteen  days  therefrom.  Held,  that  giving  a  chattel 
mortgage  on  the  property  insured  was  not  a  sale  or  transfer,  within 
the  meaning  of  this  condition,  but  it  was  a  **  change  of  title  "  which 
avoided  the  policy. — {Sovereign  Ins.  Co.  &  Peters,  12  S.  C.  R,  p.  33. 
distinguished)  Held,  further,  that  it  was  an  incumbrance  even  if  the 
condition  meant  an  incumbrance  on  the  policy. — Supreme  Court. — 
(On  Appeal  from  the  Supreme  Court  of  Nova  Scotia.) — The  Citizens 
Insurance  Co.  of  Canada  (k  Salterio,  23  S.  C.  R.,  p.  165. 

19.  See  also  case  of  The  Accident  Itiscc.  Co.,  of  North  America 
&  Yoking,  noted  in  this  Supplement  at  article  2478,  decision  number  6. 

20.  See  also  case  of  Richelieu  &  Ontario  Navigation  Co.,ACom^ 
mercial  Union  Assce,  Co.,  noted  in  this  Supplement  at  article  2478, 
decision  number  7. 

2505.  Decision  number  8,  noted  at  this  article,  (Western  Assce. 
Co^  &  Scanlan)  is  also  reported  in  the  33  L.  C.  J.,  p.  301. 

2521.  1.  Decision  number  4,  noted  at  this  article,  (  Western  Assee. 
Co.  Js  Scanlan)  is  also  reported  in  the  33  L.  C.  J.,  p.  301. 
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2.  That  the  vessel  having  been  stranded  only  and  there  being  no 
satisfactory  proof  that  she  could  not  have  been  rescued,  and  repaired, 
the  owners  could  not  claim  a  total  loss. — Supreme  Court.  —  Phoenix 
Insce  Co,  &  McOhee,  18  S.  C.  R  p.  61. 

2528.  1.  H.,  a  steam  barge,  was  going  up  the  river  from  the 
Lachine  Canal,  and  O.,  a  propeller,  was  coming  down.  O.  signalled 
that  she  wished  to  pass  H.  on  the  left,  or  opposite  side  to  that  provid- 
ed by  the  rules  of  navigation.  H.  replied  that  she  would  keep  to  the 
right  as  usual.  O.  turned  to  the  left  and  came  into  collision  with  H.. 
sinking  her.  Held ;  that,  as  0.  had  deviated  from  the  course  which 
the  rules  of  navigation  required  her  to  take,  she  was  liable  for  the 
damages  caused  by  the  collision — Q.  B. — Neelon  &  Kenny,  32  L.  C.  J. 
p.  259. 

2.  Que  la  partie  qui  ^prouve  des  dommages  resultant  d'un  acci- 
dent ne  perd  pas  son  recours  contre  Tauteur  de  I'accident,  par  le  fait 
qu'elle  aurait  6i6  coupable  de  quelque  negligence,  si  cet  accident  est 
le  r^sultat  imm^diat  de  la  faute  d*un  autre. — Q.  B. — Allan  &  Mer- 
chants Marine  Insurance  Co,,  18  R  L.,  p.  481. 

3.  When  two  steamships  meet  in  the  river  Si  Lawrence,  at  a 
place  where  a  projection  or  point  in  the  North  shore  has  a  corres- 
ponding bend  in  the  channel,  the  descending  vessel  has  no  right  to 
infer  that  the  upward  bound  vessel  is  angling  across  the  river  and 
will  not  pass  port-side  to  port-side,  from  the  fact  that,  while  keeping 
to  her  own  side  of  the  fair-way,  the  curve  causes  her  to  show  her 
starboard  side.  —  VicE-AbMiRALTY  Court. — Irvine,  J. —  Allan  vs, 
Reford,  15  Q.  L.  R,  p.  341. 

2(528.  1.  While  admitting  the  general  rule  of  admiralty  de- 
cisions in  cases  of  salvage,  that  amounts  greater  than  what  the  actual 
services  appear  to  be  worth  are  allowed  to  the  salvors,  as  an  en- 
couragement to  save  life  and  property,  yet  where,  in  the  opinion  of 
the  Court,  a  salvage  agreement  is  exorbitant,  the  Court  will  refuse  to 
enforce  it— Vice  admiralty  Court. — Irvine,  J. — Kaine  &  Tweddell 
vs.  The  '*  Ismir;'  14  Q.  L.  R,  p.  353. 

2.  Le  propri6taire  du  vaisseau  qui  a  op^r6  le  sauvetage,  ne  pent 
poursuivre  en  son  nom  seul  que  pour  la  part  du  dit  sauvetage  qui  lui 
serait  due,  et  s'il  n'all^gue  pas  en  quoi  consiste  cette  part,  et  ne  fait 
pas  connaitre  les  noms  et  domiciles  des  autres  int^ress^s,  savcir,  le  capi- 
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taine  et  I'^quipage,  son  action  sera  renvoy^  sur  exception  k  ia.  forme. 
RouTHiER,  J. —  Chahot  va,  Quebec  Steamship  Co,,  R  J.  Q.,  2  C.  S.,  pi 
481. 

3.  D.  a  tug,  undertook  to  tow  a  ship,  out  of  the  Harbor  of  Quebec 
to  the  foot  of  the  Traverse,  for  $70.  When  they  had  proceeded  part 
of  the  way^  the  weather  became  bad,  and  the  ship  anchored  and  D. 
returned  to  the  harbor.  During  the  night,  the  ship  dragged  her 
anchors  and  went  ashore.  B.,  another  tug,  went  to  the  ship  in  the 
morning,  and  shortly  afterwards  D.  returned  to  her  and,  after  some 
barj^aining,  the  ship  agreed  to  pay  each  of  them  $600  to  pull  the  ship 
off  and  tow  it  back  to  Quebec.  On  a  claim  being  made  by  D.  and  B. 
for  the  above  amount,  it  was  resisted  on  the  ground  that  it  was 
obtained  from  the  master  of  the  ship  when  he  was  alarmed  for  her 
safety,  and  that  the  claim  was  an  exorbitant  one,  and  the  tug  should 
be  paid  only  what  the  service  was  reasonably  worth.  Held  : —  That 
D/s  claim  was  a  claim  for  salvage  and  not  towage,  but  that  D.  should 
have  stood  by  the  ship  and  was  bound  to  do  so,  and  render  all 
necessary  assistance,  subject  to  the  proper  value  of  her  services  being 
afterwards  paid.  That  although  B.  was  under  no  obligation  to  stand 
by  the  ship,  as  was  D.,  yet  the  master  of  the  ship  was  misled  by  the 
urgency  of  tlie  pilot  in  insisting  upon  his  securing  the  services  of  the 
tug,  and  that  the  change  was  an  exorbitant  one.  That,  in  the  cir- 
ca mstanc^es,  the  offer  of  $150  eeu^h  made  by  the  ship  for  the  servicea 
was  sufficient,  and  would  be  maintained. — Vice-Admiralty  Couet — 
Irvine,  i.-^The  ''DauntLeaa  "  va.  The  Ship  "lamir,"  35  L.  C.  J.,  p.  46. 

4.  La  feuille  du  navire  {register)  est  ,1a  seule  preuve,  vis-Jt-vis 
des  tiers,  de  la  propriety  du  vaisseau.  L'absence  d  articles  d  engaige- 
ment,  bien  qu'une  infraction  k  la  loi,  ne  suffit  pas  k  faire  perdre  k 
r^quipage  son  droit  k  une  patt  du  sauvetage  ;  il  n'est  pas  mSme 
n^cessaire  qu'ils  soient  r6guliferement  engages  pour  y  avoir  droit,  du 
moment  qu'il  est  prouv6  qu'ils  y  ont  pris  part  Le  d^faut  pax  le 
sauveteur  de  faire  un  protet  relataut  tous  les  faits  du  sauvetage, 
n  enl^ve  pas  le  droit  d  action.  Dans  Tespece,  la  preuve  d^montre  ui) 
sauvetage  et  non  un  touage  ordinaire,  les  offres  de  $1,000  sont  d6cla- 
r6es  insuffisantes,  et  la  somme  de  $1,500  est  accord^e,  a  etre  partq^g^e, 
$1,200  au  propri6taire,  $100  au  maitre  et  $200  k  I'^quipage,  avec  tous 
les  depens. — RouTHiER,  J. — Chahot  vs,  Quebec  Steamship  Co,^  R.  J.  Q., 
6  C.  S.,  p.  214. 

9S44.  The  decision  noted  at  this  article  (Westefm  Assoc.  Ca^,  dk 
ScanLan)  is  also  reported  in  the  33  L.  C.  J.,  p.  301. 
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25SC  The  privilege  and  right  of  retention  accorded  to  the 
owners  and  master  of  a  vessel,  by  Art.  2566  C.  C,  upon  the  goods  on 
board  the  ship  for  the  amount  of  contribution  for  which  these  are 
liable,  is  subject  to  the  terms  of  the  bill  of  lading,  and  where  it  is 
stipulated  therein  that,  in  case  of  contribution,  "average  bond  to 
"  be  given  with  value  therein,  or  sufficient  security  to  be  given 
"  as  required  by  the  master  "  the  latter  is  not  entitled  to  exact 
a  cash  deposit  of  the  alleged  amount  of  contribution  before  delivering 
the  goods  to  the  consignees,  but  the  latter  are  entitled,  under  the 
terms  of  article  869  of  the  Code  of  Procedure,  to  get  possession  of 
the  goods  oa  giving  good  and  sufficient  security  for  the  payment  of 
the  amount  of  the  claim  when  finally  adjusted. — De  Lorimier,  J. — 
Law  V8.  Munderloh,  R.  J.  Q.,  4  C.  S.,  p.  456. 

S(S69.  Where  the  insurance  runs  from  one  day  named  in  the 
policy  to  another  day  named  therein,  both  inclusive,  the  contract  does 
not  expire  until  midnight  on  the  last  day.  This  rule  could  only  be 
rebutted  by  evidence  of  a  clearly  established  and  invariable  custom 
to  the  contrary,  which,  in  the  present  case,  was  not  shown  to  exist — 
Johnson,  J. — Herald  Company  vs.  Northern  Aaswrance  Co,,  W.  L. 
R,  4  S.  C,  p.  254  ;  35  L.  C.  J.  p.  51. 

S(S74.  1.  Decision  number  3,  noted  at  this  article  (Sovereign 
Fire  Insurance  Co.  &  Moir)  is  also  reported  in  the  14  S.  C.  R.,  p.  612. 

2.  Qu'un  moulin  k  scie,  assur^  comme  tel,  contre  Tincendie,  n'est 
pas  d^toum6  de  Tusage  auquel  il  est  destin^,  parce  qu'il  sert  k  scier 
du  bardcau,  le  risque  n'en  6tant  pas  augments. — Larue,  J.  —  Tessier 
vs.  Cie  d^Assce.  MutueUe  de  RiTnov^ki,  19  R.  L.,  p.  145. 

2S78.  IE  the  evidence  leaves  a  certain  amount  of  doubt  as  to 
the  actual  value  of  the  buildings  destroyed,  the  balance  should  be 
turned  against  the  insurance  company  rather  than  against  the  insured. 
Insurers  should  exercise  vigilance  as  to  over-valuations  when  they 
are  taking  the  risks  and  accepting  the  premiums,  rather  than  after 
the  loss  occurs  and  they  are  called  upon  to  discharge  their  part  of  the 
obligation. — Q.  B. — Citizens  Insce.  Co.  <k  Lefrangois,  R.  J.  Q.,  2  B.  R., 
p.  650. 

857S.  1.  Qu'une  assurance  payable  k  un  tiers,  qui  a  nn  int^rdt 
•asurable  sur  les  b&tissea  assur^es,  n'est  pas  affect^e  parce  que  le  pro- 
fti&taive  des  bAtisses  les  auraient  vendues  ou  assar^es,  k  une  autre 
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compagnie,  contrairemeDt  aux  conditions  de  la  police. — Q.  6. — 
NatioTial  Inaurance  Cowpany  of  Ireland  &  Harris^  17  R.  L.,  p.  230 ; 
M.  L.  R,  5  Q.  B.,  p.  345. 

2.  Que  la  propri^t^  assur^  et  qui  est  vendue,  cesse  d'etre  cou- 
verte  par  la  police,  s'il  n'en  est  fait  un  transport  k  racheteur. — Q.  B. 
— McDonald  &  Messier y  85  L.  C.  J.,  p.  17. 

2(S8%  Where,  by  a  condition  of  the  policy,  the  insurers  are  in  no 
case  to  be  liable  for  any  greater  proportion  of  the  loss  than  the  amount 
insured  by  them  bears  to  the  total  insurance  on  the  property,  they 
are  entitled  to  have  the  claim  reduced  in  accordance  with  such  clause^ 
though  the  other  insurance  be  still  unpaid  and  a  contestation  in 
relation  thereto  be  still  pending. — JoHNSON,  J. — Heron  va,  Hartford 
Insurance  Co.,  M.  L.  R.,  4  S.  C,  p.  388. 

2S84.  1.  Qu'une  compagnie  de  chemin  de  fer  est  responsable  des 
dommages  causes  par  une  de  ses  locomotives,  qui,  en  trainant  un  de 
ses  convois,  met  le  feu  a  des  b&tisses  prfes  de  son  chemin  et  qu*une 
mSme  action  pent  6tre  intent^e  pour  ces  dommages  par  le  propri^taire 
de  ces  b&tisses  et  par  la  compagnie  d'assurance,  qui  lui  a  6t6  subrogee 
pour  partie  des  dommages  qu'elle  a  pay^e. — Q.  B. — North  Shore  Ry 
&  McWUley,  17  R.  L..  p.  367  ;  M.  L.  R,  5  Q.  B.  p.  122  ;  34  L.  C,  J 
p.  55. 

The  decision  in  the  above  case  was  confirmed  by  the  Supreme 
Court.— 17  S.  C.  R,  p.  611 ;  13  L.  N„  p.  217. 

2.  Aucune  cession  des  droits  de  Tassur^  n'avant  ^t^  faite  kTassu- 
reur,  lors  du  paiement  de  Tassurance,  ce  dernier  ne  peut  pasinvoquer, 
contre  I'auteur  du  sinistre,  le  benefice  de  Tart.  2584.  C.  C.  L'assureur 
qui  a  paye  le  montant  de  Tassurance  a  Tassur^,  a,  pour  se  faire  rem- 
bourser,  contre  Tauteur  du  sinistre,  le  recours  en  dommages  de  Tart. 
1053  C.  C. — Q.  B. — Cedar  Shingle  Co.  &  Eimouski  Assce.  Co.,  R  J. 
Q.,  2  B.  R.,  p.  379. 

3.  To  give  rise  to  an  action  en  garantie  aimple,  not  only  must 
there  be  connexity  between  it  and  the  principal  demand,  but  the  two 
actions  must  be  identical  in  their  nature  and  based  upon  similar  legal 
principles.  So,  where  an  insurance  company  is  sued  upon  a  policy  of 
lire  insurance  for  the  amount  of  a  loss,  an  action  en  garantie  by  the 
insurance  company,  will  not  lie  against  a  railway  company,  through 
whose  alleged  fault  and  negligence  the  fire  occurred,  the  liability  on 
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which  the  action  is  based  in  the  two  cases  being  entirely  dissimilar  in 
nature  and  principle. — Q.  B. — Central  Vermont  Ry,  Co,  &  Cie.  d* As- 
surance MtUueUe  contre  le  feu  de  Montmagny,  R.  J.  Q,,  2  B.  R,  p. 
450. 

2588.  Decision  number  4,  noted  at  this  article  (Boyce  d:  Phoe- 
nix Mutual  Life  Insurance  Co.  of  Hartford)  was  confirmed  by  the 
Supreme  Court,  the  holding  of  which  is  noted  in  this  Supplement  at 
article  2490,  decision  number  8. 

2591.  1.  L.  insured  his  life  for  $3,000  in  an  insurance  company^ 
the  policy  being  made  payable  *'  to  his  curators,  administrators  or 
''  assigns."  L.  died  intestate  and  without  issue,  leaving  his  widow, 
to  whom  he  had  been  married  before  the  date  of  the  policy  and  with 
whom  he  was  in  community,  and  also  leaving  several  brothers  and 
sisters,  who  claimed  the  whole  of  said  policy.  The  widow  claimed 
one  half  of  the  said  policy  as  an  asset  of  the  community.  Held  : 
That  the  said  policy  formed  an  asset  of  the  community  and  that,  as 
such,  his  widow  was  entitled  to  one  half  of  the  amount  due  under  it 
{C,  G.  1272 ).    Q.  B.-^LabeUe  &  Honey,  33  L.  C.  J.,  p.  252. 

2.  Que  le  capital  d'une  police  d'assurance  sur  la  vie  de  Tun  des 
^poux  mari^s,  en  communaut^  de  biens,  payable,  &  son  dec^s,  &  ses 
ex6cuteurs,  administrateurs  ou  ayant  cause,  tombe  dans  la  commu- 
naut^  de  biens  et  doit  6tre  partag6  6galement  entre  le  survivant  et  les 
h^ritiers  de  Tepoux  pr^d^c^d^ — Q.  B. — Labelle  <k  Barbeau,  20  R  L., 
p.  607. 

Note. — Other  decisions  relating  to  life  insurance  are  noted  in  this 
Supplement,  at  articles  1265  and  1272. 

2018.  1.  Que  Tarticle  1313  du  Code  Civil,  6tant  de  droit  nouveau 
«et  Tarticle  1312  du  meme  Code,  contenant  aussi  des  modifications  k 
I'ancien  droit,  les  dispositions  nouvelles  de  ces  articles  ne  s'appliquent 
pas  aux  causes  en  separation  de  biens  enterieures  k  la  mise  en  force 
du  Code. — Mathieu,  J. — Dubord  vs.  Avhin,  17  R  L.,  417. 

2.  An  appeal  to  earlier  law  and  decisions,  for  the  purpose  of 
interpreting  the  provisions  of  a  statutory  code,  can  only  be  justified 
on  some  special  ground,  such  as  the  doubtful  import  or  previously 
Acquired  technical  meaning  of  the  language  used  therein.  —  Priyt 
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Council. — Rohinaon  <&  Canadian  Pa^^ifie  Ry.,  L.  R,  (^1892^  Ap.  Cas.,  ■•} 

p.  481. 

3.  The  effect  of  words  in  the  Code  being  indicated  as  new  law, 
'  by  being  placed  in  brackets,  was  discussed  in  the  case  of — Q.  B. —  * 

Stewart  &  MoIsotis  Bank,  R.  J.  Q.,  4  B.  R,  p.  15  6^  aeq. 
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«4 


(t 


Ghaffers  vs.  Paquette 
Ghagnon  vs.  St.  Jean 


»* 


•i 


it 


»( 


Si  Guyon 

Ghalifoux  &;   Ganadian   Pac. 

Ry. 

Ghamberland  &  Fortier 

Ghamberlin  &  Klock 

vs.  Lawless 


(I 


2584  3 

1053  34 

589 

2528  2 

2528  4 

2054  4 

2  12 

1232  8 

1732  4 

1732  59 

928  6 

1053  1 

407  25 

1301  2 

320  2 
119 


An.  Case^ 

Ghandler  Electric  Go.  &  Fud- 

,ler .  406   3 

Ghampagne  &  Beauchamp . . .  1053   08^ 

&Bvans 1472    17 

"  vs.  Latour. 1732  41a 

Ghampoux  vs.  Paradis 1234    lO 

vs.  Racine 990    12 

2285     a 

Ghantig^y  vs.  Graham 735      2 

*•      875 

*•       1162      ft 

Ghapleau&  Irving 1998      3 

"     vs.  McKenzie 1472      7 

1998     3 
GhapHn  &  Bank  of  Ontario. . .  1138      2 

•'        .   .  1976      3 

&Hathv(ray 1204      5 

&Johansen 364      1 

Gbaput  vs.  Ghaput 92 

**      vs.  Steele 1053  155 

•*      1063  291 

Gharbonneau  Sl  Gan.  Pac.  Ry 

Co 1676      4 

vs.  Houle 1638      2 

&  Pratt 1063  175 

1053  301 

Gharby  vs.  Gharby 1732    3& 

"      1732    53 

Gharest  vs.  B^land 1584      2 

"       vs.  Hurtubise 1053  125 

1053  167 

vs.  Murphy 1235      8 

Gharlebois  vs.  American  Rat- 
tan Go 29    13 

vs.  Bourassa 1053  220 

Gharron  vs.  Gorp.  de  St.  Hu- 

Bert 1053  38  39 

Gharlebois  vs.  Lepine 1171  2 

&  Molsons  Bank. . .  1953  2 

vfe.        '*          ••    ...  2310  5 

vs.  Perreault 1280  3 

1290  1 

1301  7 

vs.  Ross 917  3 

Ghartrand  vs.  Gampeau 2275  1 

vs.  Gity  of  Sorel. . .  1682  3 

...  1584  3 

vs.  Robert 1680  3 

Ghartr^  &  Price 400  8 

Ghase  vs.  Maloney 1053  192 

Ghauret  vs.  Demers 1476  6 


Index  to  cases. 
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Art.  Gate. 

Ohaufls^  VB.  Ghristin  dit  St. 

Amour 1619  7 

1023  6 

▼8.  Mallette 1522  7 

&^  Stephens 1063  282 

1064  8 

Chef    dit    VadebonccBur   vs. 

Thivierge M5  4 

"      **                  •*              *•      951  3 

».      *»                 ..              "      963  4 

Oh^nier  vs.  McCimig 499  1 

545  3 

1058  309 

1571  13 

Ohenette  vs.  Gay 1522  2 

Chenier  vs.  Messy 1105  4 

1732  64 

Ohevalier  vs.  Beausoleil 1799 

1804 

1203  U 

vs.  Oauthier 1188  20 

vs.  Latraverse 379  4 

....  1039  3 

1472  6 

.     .  1970  3 

.       2017  3 

vs.  Bivest     1732  24 

2023  2 

Ohilds  vs.  City  of  Montreal.   .     409  12 

"      vs.  Libby 1280  5 

1301  13 

"      vs.  Thibault 1878  1 

♦.  1878  2 

Chinic  vs.   Bank    of   British 

North  America 1138  3 

1976  2 
'  *      Hardware  Co.  vs.  Lau- 

rent 376  2 

417  7 

2013i    2 

2103  1 

"      ALefaivre 1188  1 

vs.  Union  Bank  of  Bri- 
tish North  America 1188  6 

Choquette  &  Belleau 1053  141 

&H6bert 1204  2 

1233  20 

vs.  Landry 1053  221 

Christ  Church,  Rector  of,  & 

City  of  Montreal 1048  3 

Christie  vs.  Belden 1203  7 

„      A  City  of  St.  John. . .  1053  60 

44 


Art.  Caic* 


Christin   dit  St.  Amour    vs. 
Chauss^ 


It 


it 


*t 


14 


<i 


it 


VS. 


City  of  Montreal 

&Lacoste 

"       dit    St.    Amour  vs 
Morin 

Church  &  Bemier 


it 


i* 


(t 


*« 


**      &  B^liveau 

Churchild  vs.  McKay 

Cimon  &  Queen 

Circ^  &  Bonnean 

Citizens  Insce.  &  Invest.  Co, 
&  Lajoie  


1619 

7 

1623 

6 

1063  208 

1732 

35 

2148 

1025 

1474 

4 

1472 

18 

604 

12 

1732 

10 

1079 

5 

189 

1 

t* 


t  f 


&  LefranQois 


H  4« 


it 


l( 


Life  Ins.  of  N.  Ame- 
rica &  Salterio 

"      League  of  Montreal, 
ex  parte 

City  Bank  and  Barrow 

*'   &  Dist.  Savings  Bank  vs. 
Geddes 


2485  2 

2490  10 
2575 

2490  18 

1241  0 

1740  1 


»» 


(t 


•  4 


44 
44 

44 
4( 


4% 


44 


44 


360 
1710 
1889 
1971 


3 
1 
7 
4 


vs.  Exchange  Bin  of  Canada 
*'    Printing  Co.  vs.  Qremore 

Clancy  vs.  Hogan 

Clarke  vs.  State 

Claude  vs.  Lortie  #. 


2 
1 
2 
1 
3 


it 


44 


4* 


44 


VS.  Trdpanier 

44  «( 

•*       VS.  Weir 

**       &       ••     

Claxton  vs.  Glover. . 
Clay  vs.  Russell 


2242 
1972 
1670 
1534 
1622 

1053  266 

1054  37 
1106  6 
1242  17 

241   4 

232  2 

1063  104 


44 
14 


tt 
44 


503 
1622 
1616 
1618 
1634 


1 
6 
3 
3 
6 


Clement  &  Cie.  de  Pulpe  des 
Laurentides 

**       vs.  Francis 


(4 


1063  2i0 
309 
343     4 


\  . 
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Art.  Case. 

Clement  vs.  Montreal  St.  Ry .  1063  0 

*'       vs.  Phceniz  Ins.  Co..  1668  16 

vs.  Rousseau 1054  16 

Clerk  vs.  Brais 1927  6 

Ol^rouz  vs.  Pigeon  ; 1069  1 

1077  2 

Cleveland  vs.  Mace 29  16 

Clouet  vs.  Langlois 1732  16 

Cloyes  vs.  Darling 17  2 

378a 

1889  2 

Club  Fish  &  Game,  vs.  Gourd.    360  5 

Coallier  &  Dominion  Oil  Cloth 

Co 1054  12 

Coaticook  Cotton  Co.  &  Cant- 
lie 1756  1 

Contant  vs.  Mercier 917  4 

918  7 

Cook  &;  Bank  of  Quebec 919  4 

•*     &  Curwin •  2058  8 

**     vs.  Royal  Ins.  Co 1634  6 

Cooper  &  Mclndoe. 366 

Corbeil  &  MainvUle 166 

1105  1 

'•     vs.  Valade 214  1 

216 

Corbeille  vs.  Bthier 1677  2 

1709  2 

Cormier  vs.  Beaudette 1535  7 

2150  3 

Corriveau  &  Corp.  de  St.  Va- 

lier 400  2 

Cornellier  &  Auger 1042  3 

vs.     •*     1726  2 

Corriveau  vs.  Roy 1690  2 

Cossette  &  Dun 1063  (04 

'•   A. 1063  108 

**   1053  148 

"   1053  900 

Cot^  vs.  Bernard 1612  7 

"    vs.  Bergeron 1203   21 

Cochrane  vs.  May 179  1 

"     1758 

Coffin  vs.  Quinn 569 

••  "    678 

Coghlin  vs.  Par6 1635  3 

Collie  des  Medecins  &  Pav- 

lides 15 

Collette  vs.  Brodeur 2227  3 

'•        2227  0 

vs.  Lewis 1053  295 

1497  1 


Art. 


Collins  vs. 

*'      &  Waterous  £ngine 

Works  Co 

(<  i*  t« 

Colombe  vs.  Blais 

Commercial  Mutual  Building 
Society  of  Montreal  &  Lon- 
don Guarantee  &  Accident 

Co 

*•  «i  (4  <( 

Commercial  Union  Assce.  Co. 
&  Richelieu  &  Ontario  Navi- 
gation Co 


105S280 

1472    13 
3 


(( 


(» 


*i 


<4 


Cong,  des  Petits  Fr^res  de  Ste 
Marie  vs.  Martineau 

Connecticut  Fire  Ins.  Co.  vs. 
Kavanagh.. 

Connolly  &  BMard 

Cot^  vs.  Corp.  de  Notre-Dame 

de  la  Victoire 

vs.  Dumas 


2490      0 
2490    12 


2478      7 
2490    20 

245 

1736 
1622     5 


i* 


ii 


VS.  Girard 


•< 


&  Houle. 


5 
2 
1 
1 
2 


<( 


vs.  Laroche. 


«c 


1 
1 

2 
3 


vs.  Leclaire. 


<* 


C6te  St.  Antoine,  Corp.  of,  vs. 

Mills  

Cottingham  vs.  Grand  Trunk 

Ry  Co 

Couillard  &  Beauchdne 

&;Jeannotte 


•i 


t» 


«( 


Coulombe  vs.  Blais 

vs.  Boulanger. 
&  Nadeau 


ti 


t( 


<« 


t( 


Ooulson  &  Mclver 

Courcelles  vs.  City  of  Mont- 
real  

Cournoyer  vs.  Coumoyer 

Courville  vs.  Kennedy 

Cousineau  vs.  Barnes 

vs.  Beau  vais 


t( 


778 
1169 
1206 
2264 

415 
2192 
1522 
1530 
1074 
1522 
1032  14 
1233  36 
1243  6 

1053  60 

1675  13 
1063  168 
1063  263 
1063  315 
1106  8 
2260  6 
1233  20 
189  1 
1921  1 
1671  16 

1053  183 
815  2 
1056  7 
1834  6 
1233  6 


I 


ll 
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Art.  Case. 

Cousineau  ▼&.  Lecours 2906  1 

••      '     vs.  Valade 128 

156 

Ooiitu  vs.  Gu^vremont 1867  2 

*'     &;Trenholme 2344  3 

Couture  vs.  Atkinson 400  14 

&;  Bouchard 2  14 

&  Currie 1064  10 

Oowans  &,  Bvans 1688  1 

•*      &  Hough 1663  2 

2128  1 

vs.  Ness 379  7 

'       A     "     1475  1 

vs.  "     1543  1 

•'    1998  6 

vs.  Rowe 1576  1 

Craig  vs.  Gu^rin 1220  5 

1510  2 

''      vs.  Peatman 1732  42 

Crane  vs.  McBean 29  14 

1053  311 

1235  5 

1242  20 

Crawford  vs.  Prot.   Hos.  for 

the  Insane 1053  190 

**        406  1 

Cr^it  Foncier  vs.  Bouthillier.    928  10 

'*    vs.  Nelson 1671  8 

"vs.  Pinsonneault  2054  1 

Cress^  vs.  Youug 1190  7 

Crevier  vs.  Jett^ 2242  6 

**     2250  •  3 

*•     2265  2 

vs.  Ont.  &  Quebec  Ry  1070  1 

1070  8 

Cridiford  &  Bulmer 989  2 

Croisetiere  vs.  Tessier 29  6 

Cross  vs.  Bullis 1234  9 

**     &Can.  Pac.  Ry 1063  18 

**     &  Ontario  Bank 1019  3 

Croteau  vs.  Joseph 2044  3 

Croysdill  vs.  Dun 1863  1 

Cullen  vs.  Bryson 2260  B 

*•      vs.  Hibbard 1053  127 

Cunningham  &  Bank  of  Can- 
ada   2311  2 

&  Haywood 2405 

&  Merchants Bk. 

of  Canada 2310  4 

Cumming^  vs.  Laporte 1503  2 


^     Art.  Caae. 

Cur6  et  M arg.  de  Ste.  Anne 
du  Bout  de  I'lle  vs.  Ontario 

&  Quebec  Ry 407  7 

Currie  &  Couture 1064  10 

•'     &  Currie 831  « 

Curran  vs.  Grand  Trunk  Ry..  1053  2 

Curevin  &  Cooke 2058  3 

Gushing  vs.  Fortin 1241  12 

vs.  Ross 1571  9 

'"       vs.  Strangman 1530  7 

Ousson  &;  B^dard 1053  86 

1053  117 

vs.  Faucher 1265  9 

Cuviilier  vs.  City  of  Montreal.  2242  1 

2260  1 

D.  vs.  S 1053  106 

Dade  vs.  Atkinson 29  8 

Dagenais  vs.  Trudeau 986  0 

'*         vs.  Desjardins 1536  6 

Daigneault  vs.  Beauregard. . .  1063  154 

1063  200 

••           vs.  Larocque 301  2 

.....     OftO  ^ 

664 

Dalglish  vs.  Bond 1927  7 

Daly  vs.  Daly 1784 

Dalbec  vs.  Trudel 1671  21 

Dallaire  vs.  Dallaire 1499  6 

Damien  vs.  Armstrong 1162  2 

Damphousse  vs.  Severn 1074  3 

1507  1 

Dandurand  &  Mappin 992  5 

1535  14 

**           vs.  Moore 919  6 

vs.  Roulier 2322 

2346 

D*AngIars  vs.  Lochead 1671  4 

*•      1663  2 

Dansereau  &  Bellemare 1063  249 

vs.  Hamel 643 

&;  St.  Louis 990  23 

Daoust  vs.  Aug^ 1280  6 

"     1290  3 

•*       vs.  Can.  Pac.  Ry. . . .  1063  28a 

vs.  Desrosiers 2226 

2231  1 

2240  1 

&,  Graham 1063  78 

VB.  Grondin 1727  18 

vs.  Lalonde 929  4 

963  3 
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An.  Caie. 

Darling  ▼&.  Blakely 768  1 

"      ft  Brown 1222  I 

••      v8.Cloye8 17  2 

*•      373a 

1889  2 

••      V8.McBiirney 1232  15 

1234  15 

"      &  Reev^R 1173  1 

Dart  &  Pickf  ord 2383  1 

••  "        2442 

Daudelin  vs.  Can.  Pac.  Ry        1064  29 

Dauntless  vs.  Ship  Ismir 2628  3 

Daveluy  ▼&.  Renault 1041  4 

"       &    Soc.    Can.  Fran- 

gaise  de  Const,  de  Montr ^1.  1732  14 

1970  56 

&  Vigneau 604  8 

1233  19 

Dayie  &  Sylvestre 1233  5 

1831  3 

Darid  Ts.  Cent.  Vermont  Ry.  1053  13 

vs.  Dufresne 831  7 

•      vs.  Goyer 1233  21 

•*      2185  1 

*•      vs.  Granger 1713  4 

Davidson  vs.  Can.  Shipping 

Co 1232  4 

1233  10 

1675  5 

1875  11 
..                                          1877 

1813 

vs.  Frechette 1872  1 

1877     1 

vs.  Gagn^ 1188  20 

vs.  Garceaii 1232  14 

VP.  Thivierge 1478  4 

vs.  Tremblav 1054  20 

Davignon  vs.  Lesage 54 

•*     44  2 

&Roy 2029  1 

Davis  &  G^rardt 1096a   I 

"    &Kerr 297  2 

298  1-2 

311  I 

989  3 

995 

1214 

•*    A;  Smith  217  1 

787 


Davis  &  Smith 


«« 


•t 


Dawson  vs.  B^dard 


Art.  C 

788 
303 
179 
188 


5 
6 


vs.  Dumont 
ft  Paquin . . . 


«c 


Dean  ft  Drew 

De  Angelis  vs.  Masson.. 

Deault  vs.  Ledouz 

ft        "       

De  Berger  vs.  Kane  — 
D^ary  vs.  Lafleur 


1301  17 

1732  18 

2242  11 

176  16 

1727  16 

813  1 

29  15 

1612  8 


*( 


*•       vs.  Pominville 

Decelles  vs.  Samoisette    . . 
De  Chantal  vs.  Plamondon 

Duchesne  vs.  Beaulieu 


1613 

2009 

1067 

1613 

1641 

1188    15 

1265     2 


8 
3 
2 
5 
5 


«( 


(( 


Meh^ne  ft  City  of  Montreal.. 


(( 


t( 


ii 


vs.  Pelletier. 
De  Chirto  vs.  Hayes . . 
De  Cow  vs.  Lyons . . . 
De  Qasp6  vs.  Holland 
De  Hertel  vs.  Roe  — 


1234 

928 

937 
1220 

684 

2 

2240 

17 

1732  49 
1063  135 
1070  5 


4 
7 
1 
8 
2 
17 
2 
5 


4( 


1 
1 

6 


De  Laet  vs.  Mallette 

Delorme  vs.  Turgeon 

DeMaitigny  vs.  Laviolette.. 


(( 


<t 


Demers  vs.  Baker 

**       vs.  Bouthillier 

**       vs.  Brunet 

**      vs.  Chauret 

**      ft  Duhaime 

*'      vs.  Harvey. 

vs.  Lamothe 

"       vs.  Piddington 

De  Montigny  vs.  B^langer  . . . 

vs.  GagpGiier  — 

vs.  Robert- 

Denard  vs.  Gay 

Denis  vs.  Rock 


2 
7 
4 


4  t 


4« 


868 

932 

992 

1188  22 

1671  6 
1863 
1898 
2383 

1190  20 

1231  5 

1476  6 

1610  1 

2310  6 

1063  »3 

1236  9 

1641  9 

1668  12 

1053  163 

1053  223 

1074  1 

1063  67 
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Dennistown  vs.  Queen 
D^roche  vs.  Gagn^  — 


4k 
hi 
•  < 


•  • 


Derome  vs.  Tach^ 
D^patie  vs.  Barr6 


«« 


vs.  Strachan 


(( 


D^saalniers  vs.  Drew 

D^sautels  vs.  IMsautels. . . 
vs.  Filiatrault.. 


»( 


vs.  Houle . . 
vs.  Parker 

it 


Descaries  vs.  Atlantic  &  North 
West  Ry 


4( 


l« 


VS.  Oougeon 

Deschdnes  vs.  Pelletier 

Des^ve  vs.  Fradette 

•*     vs.  Pr^dette 

Desjardins  vs.  Bellerose 

vs.  Bruch^i 

vs.  Dagenais 

vs.  Normandeau. . 


<t 


ft( 


vs.  Pichette. 


ki 


&  Robert 

Deslauriers  vs.  Drapeau ^ 

&;  Joyal 


•( 


Art.  Case. 

1233  13 

545 

548  1 

567  1 
2116a  1 

990  10 
1147 
2129 

1623  7 

2240  8 
2220 
1226 

1053  226 

1918  8 

2272  3 

1478  6 

1497  3 

2  9 

407  18 

1312  2 

1953  3 
1496 
1069 

838 

519 

1535  6 

1670  8 

1702  2 

127 

1053  124 

557  4 

1239  1 

412  2 


it 


(t 


Desloges  &  Richelieu  &;  Ont. 
Navig.  Co 

Deslongchamps  vs.  Poirier. . . 


»« 


Deslauriers  &  Drapeau 

Desinarais  vs.  Beaudoin 

*'       vs.  Guilbault 

Desmarteau  &  Uustubise 

"  vs.  Racette 

Desmeule  vs.  Gomm.  d*Ecole 
St.  Dominique 

Despins  vs.  Deneau 

DeSola  &  Ascher 

Desroches  vs.  Bartel 

45 


2202     2 

1053    46 
1896a   2 

1898     5 

1053  217 

29     9 

1682 

2    13 

1131 


1668 

2172 
2260 
1638 


4 

1 
2 
4 


Desroches  vs.  Gorp.  du  Gomt^ 

d'Hochelaga 

vs.  Gorp.  de  St.  Ba- 
zile  le  Grand. 

ti  4*  t( 

Desrosiers  vs.  Daoust 

it  ti 


it 


it 


vs.  Meilleur 


(i 


Desrousseau    vs.     Boston    & 
Maine  Ry    

Dessaint  vs.  Ladri^re 


it 
»i 

.4 


it 

ti 


&  Leclaire . . 
Dessert  vs.  Robidoux 


it 


tt 
«• 


Desvoyauz  dit  Laframboise  & 

Tarte  dit  Larivi^re 

Desy  vs.  Gan.  Pac.  Ry.  Go — 

Devereux  vs.  Allan 

Devin  vs.  Vaudrey 

Devlin  vs.  Devlin 

Dick  vs.  Ganada  Jute  Go 

Dickinson  vs.  Jones 


Art.  Case. 

1053  297 

358  2 

1732  23 
2226 

2231  1 

2240  1 

1038  1 

1190  17 

1053  4 

1368  1 

1384  2 
1428 
1053  213 
1571a 

1535  8 

2251  5 

504  5 

1053  20 

872  2 

1834  4 

1265  10 


it 


<» 


Dignard  vs.  Robitaille 
(<  tt 

Dion  vs.  Ph^nix 

it  *» 

Dixon  &  Dufresne  — 


tt 


Dobell  &  Magog  Textile  Go. 
Dolan  &  Bak<>r.. 


•  ( 


tt 


**      vs.  Mallette 

Dominion  Barb  Wire  Go.  vs. 

Archambault 

''       Burglary  Guarantee 

Go.  vs.  Gasgrain 

*'       Express  Go.  vs.  Gau- 

vreau 

Oil  Gloth  Go.  &  Goal- 

lier 

Donais  vs.  Bosse 

Donaldson  vs.  Leclerc 

Doneau  vs.  Dupuis 

**       vs.  Despins 

Donnelly  vs.  Gan.  Subs.  Go. . . 


1668 
6 
323 
1592 
1968 
1036 
1047 
2082 
2069 
1889 
2083 
2098  10 
2150  1 


1 
6 
2 
1 
2 
2 
2 
1 


1054  5 

1899  10 

1675  3 

1054  12 

1063  211 

1054  0 

941  1 

2172  1 

1472  8 
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iTidex  to  cases. 


Donnelly  vs.  Oan.  Subs.  Go- 

**       VB.  Lapierre 

Doolan  &  Grogan 

Dorion  &  Dorion 


•I 

« % 
« I 
«« 

4  » 
t  t 
it 
»  t 
l( 
t  % 
H 
(4 
44 


VS. 

& 


vs. 

& 


Art.  Ca«e. 

1487  2 

1054  U 

1222  6 
464 

1241  10 


1484 
1713 
2242 
2242 


1 
2 

4 

7 


2242     9 


&  Hubert 
vs.      " 
&  Jett^... 


4( 


VS.  Meikle 

&  Roberts 

&  S6m.  de  St.  Sulpice 


4 
1 
1 
1 
2 
2 
3 


«« 


II 


44 


D'Ostigny  vs.  Forget. 
Douglas  &  Ouest 


ki 


«« 


Doutre,  Ex  parte 


»i 


It 


Douville  vs.  Vandal 

Drapeau  vs.  Deslauriers 

vs.  Shackell  — 


44 

44 

4  4 


1 

6 

1 

2 

1 

2 
2 
1 


*i 


Drew&  Dean 

"    vs.  Desaulniers 
Drolet  vs.  Bourassa  . 


4  4 
4* 


«l 


VS.  Lambe 

''     &  Lapierre 

Drouin  vs.  Corp.  of  Beauport. 

*'       &  Qosselin 

vs.  LefranQoie 


<i 


Drummond    County    Ry.    & 

Bergeron 

Dryant  vs.  Quebec  Bank 

Drysdale  vs.  Dugas 


li 


•   »•• 


•  4 


VS.  Piatt. 


(I 


14 


Dub^  VS.  Gervais 


2250 
2268 
1152 
1626 
1918 
1972 
1961 
1054  27 

647  2 

554 
2251 
2227 
1523 
15S0 

297 

951 
2286 
1239 
1053  217 

1053  287 

1054  36 
813  1 

2220 
1053  165 

1294  3 

29  4 
208 

1053  49 

16 

1027  2 

1492  6 

2268  6 

407  24 
1704 

406  2 

1053  201 

2  11 

1232  7 

1242  16 

990  7 


Dub^  vs.  Gervais 


i( 


t( 


'*     vs.  Gu^ret. 


It 


«t 


DuBerger  vs.  Roy . . . 
Dubois  vs.  Bertrand 


(I 


ti 


Dubord  vs.  Aubin 


t< 


ti 


ti 


An.  Case. 

1485  3 

2287  2 

434  2 

1190  16 

1032  8 

1079  2 

1532  1 

1312  1 
1313 
2613 


&  Fonderie  de  Plessis- 


ville 

14 


4. 


tt 


t* 


tl 


44 


44  .4  44 

Dubuc  &  Lidston 

Ducharme  vs.  Richer 

«t  tl 

Duchesne  vs.  Beaulieu  . . . . 
Duchesneau  vs.  Bagg 


K 

VS.  Bl^au 


tt 


It 


II 


Duclos  vs.  Lecompte 

Dudemaine  vs.  Lafortune. . . . 

Dufanx  vs.  Morris 

Duff  vs.  Blondin 

II  «• 

Dufort  &  City  of  Sherbrooke. 
it  II  II 

Dufour  v^  Dufour 

•'       vs.  Tremblay 

Duf  resne  &  Bergeron 

"         vs,  Brien  dit  Duro 

cher 

vs.  David 

&  Dixon 

it 

vs.  Huot 

vs.  Letoumeux 


44 


990 

1039 

1265 

1250 

1483 

2075 

2131 

2172 

67 

1612 

1613 

376 

386 

1640 

2172 

1831 

1472 

1623 

1722 

1736 

2263 

2267 

419 

320 

1065 

1535 
831 
2082 
2089 
1716 

1035 


tl 


4  4 


VS.  Montreal  St.  Ry. 


Co 


3 
2 
1 

1 
1 

8 

5 

7 


It 

44 


4t 


&  Munro 


II 


vs. 

&  Pr^fontaine. 


4 
7 
8 
4 
5 
1 
5 
1 
5 
3 
1 
8 

4 

7 
1 

3 
1 
1242  15 

1053  58 
1053  308 
1070  2 
1476  1 
1096   1 

20132  1 
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Art.  Case. 

Duf  resne  &;  Pr^fontaine 2103  2 

V8.  St  Louis 980  1 

1242  3 

2349 

Dug^  vs.  Drysdale 406  2 

1053  204 

Dugtiay    vs.    Jacques-Cartier 

BaDk 1220  6 

&  Vincent 504  11 

Duhaime  &  Demers 1510  1 

vs.  Pratte 17  3 

1998  4 

&T6tu 1053  107 

**  1203  5 

vs.  **  1232  3 

'  '•  2258 

"  2262  2 

Dumas  vs.  C6t6 1169  2 

1208  1 

2264  1 

Dumont  &  Dawson 1732  18 

2242  11 

Dumphy  vs.  Eehoe 35  2 

Dumouchel  vs.  Grand  Trunk.  1063  7 

**          vs.  Larivi^re 1825  1 

Domoulin  vs.  Pacaud 1190  21 

Dun  vs.  Croysdill 1863  1 

Duncan  vs.  Foy 176  15 

**      vs.  Kittson 1232  11 

1732  65 

Dundee  Mortgage  &  Loan  Co. 

&Little 1019  2 

Dunford  vs.  Webster 1705 

*•      2428 

"      2458 

Dunham,  Corp.  of  the  Village 

of,  &  Garrick 1058  64 

Dum  &  Cossette 1063  104 

1053  108 

1053  148 

1053  900 

Dunn  &  Lareau 2251  3 

Dunning  vs.  Richelieu  &  On- 
tario Nav.  Co 1676  17 

*«        »'        ♦»        ••         **       2429  2 

Dunpby  vs.  Turcotte 35  1 

684  1 

Dunscombe  vs.  Jelly 1834  1 

Dupras  &  Brossard 1032  17 

1040  6 


Dupras  vs.  Gauthier, . . . 
vs.  Lamoureux 


CI 

ii 


t* 


Dupuis  vs.  Doneau 
vs.  Evans . 


(( 


t( 


&  Fortier 

&  Fortin  .... 
vs.  Rieutord  . 


Duquette  vs.  Major 

''         vs.  Pesant  dit  Sans- 
Cartier 

Durant  vs.  Grant 

vs.  Graves 

&  Marchessault. 


Art.  Case. 

29 
1959 
2310 

941 
1047 
1158 
1727 
2267 
1843 
1187 

784 
1732    62 

1053  151 


1 
1 
1 
1 

4 
2 


1 


Duret  vs.  Lavoie 

Durocher  vs.  S^bastien 


(4 

•  ft 
it 


<t 


tt 


(4 


Dussault  &  Bacon . . . 
vs.  Fortier. 


(« 


t* 


»i 


(4 


vs.  Stuart. 

Duval  &  R^millard 

Dwyer  vs.  Barrington 

Eastern  Township  Bank  vs. 
Bank  of  Hochelaga 


1053  261 

1055  11 
1053  258 

757  1 

807  1 

918  5 

1384  1 

1053  280 

282  2 

285  2 

1233  11 

1732  31 

1799  2 

1053  110 

441 
1812 
1989  2 
2001 
1423  3 

379     6 
1670     7 


44 


41 


& 


Bishop 


4* 


4* 


«  4 


Eaton  &;  Murphy 

Eaves  vs.  Fi^meau 

Ecoles    Chr^tiennes,     Fr6res 
des,  vs.  Hough 


•( 


(» 


44 


vs.  Resther 

Ecole  Comm.  St.  Dominique 
vs.  Desmeuls 


1567 
2090 

1032 
1225 

2261 
1872 

1640 
1492 

1668 


1 
3 

1 
2 

3 
1 

4 
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Eddy  Mfg.  Ck>.  vs.  Henderson 

Lumber  Co 

Edmond  vs.  Aubin 

Egan  Ys.  Thomson 

Elliott  vs.  Bernard 

'*      vs.  Lapalme 

**      vs.  Simmons 

*i  ti 

»•  k. 

*k  k( 

Emerald  Phosphate  Go.  Sc  An- 
glo Cont.  Ouano  Works  — 

Emerson  vs.  O'Neil 

•*         vs.  Tourville 

Bnnis  &  Belleau 

Equitable  Life  Assurance  Co. 
vs.  Laberge 

Equitable   Life    Ass.  Society 
Co.  &  Laberge 

Ethier  vs.  Banque  du  Peuple. 

"      vs.  Corbeille 

i(  k* 

Evans  &  Champagne 

••     &  Cowan 

*•     vs,  Dupuis 

ii  kk 

k«  (I 

**      vs.  Evans 

••     &Lamb 

"     &  Lemieux 

kk  kt 

'*     &  Moore 

»(  tk 

*•     vs.  Seymour 

•*     &  Skelton 

' '     vs.  St.  Stephens  Church 
k.  k»  (k 

**     vs.  Straubenzie 

Ewan  vs.  Hickey 

Swing  vs.  Hogue 

Exchange  Bank  of  Canada  vs. 
City  &  Dist.  i^avings  Bank . 

vs. 

Fletcher 

*<  ik  k« 

& 
Fletcher 


Art.  C««e. 

1889  6 

1068  166 

1508  10 

1536  17 

1732  20 

1066  8 

1188  21 

176  3 
1056 
1238 
1298 
1614 


604  10 

604  14 

1064  43 

1877  3 

1190  22 

1668  17 

1670  10 

2286  3 

1677  2 

1709  2 

1472  17 
1 
1 


1688 
1047 
1168 
1727 
2267 

689 

604 
1063    eS8 
1066     3 
1073 
1612 

928 
1629 

618 

620 
1613 
1609     2 

998 


1 
3 
1 

3 
3 


Alt.  Case. 

Exchange  Bank  of  Canada  & 
Gilman 124212a 


•» 


vs. 


6 


1972  1 

14 

364  4 

1971  2 


»• 


*( 


•» 


9 
4 
2 
3 


k( 


k* 


kk 


k( 


Quebec  Bank 2349 

Exchange  Nat.  Bank  &  Mc- 

Naughton 360 

*•  vs.  Mc- 

Naughton 1636 

Ex  parte  Citiasen's  League  of 

Montreal 1241 

Lemieux 1298 

Maguire 2273 

Thayer 2224 

Fabre,  Mgr.  vs.  Cie  de  Pub.  du 

CanadaRevue 1063    97 

1063  139 
1063  109 
Fabrique  Notre-Dame  de  Mon- 
treal vs.  Monarque 1284 

Fahey  vs.  Trudeau 1241 

**  Truteau 736 

1171 

Falardeau  &  Can.  Pac.  Ry .. . .  1063 

Falconer  vs.  Paterson 1814 

Faribault  vs.  Guay 1190    10 

Farnham,  Town  of,  vs.  Bisson- 

nette 2224 

Farquhar  vs.  Johnson 1732 

vs.  Norman 1063  105 

Parrell  vs.  Brand 2227      8 

Farwell    &    Ontario    Car   & 

Foundry  Co 417 

1046 
1973 
2017 

&Walbridge 417 

1016 
1973 
2017 

Fatt  vs.  Shortlev 1032 

1970 

1979 

&  McFarlane 1831 

Faucher  vs.  Cusson 1266 

vs.  Roy 1093 

1176 

1976 

2017 

Fausse  vs.  Lafricain 29 

Fauteux  &  Lacroix 1067 


11 
12 
13 
4 
6 
5 
2 


1 
41 


(< 


•i 


»< 


i( 


*• 


.* 


<« 


•t 


i« 


k( 


tk 


k< 


t« 


<( 


•I 


** 


3 
1 
2 
7 
4 
2 
1 
6 
22 
8 
4 
5 
9 


14 


(k 


tl 


(4 


4« 


** 


2 
1 
1 
1 
4 
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Fauteux  &;  Lacroix 


•« 
II 


vs.  Watten* 

Favret  vs.  Phaneuf 

<i  ij 

Favreau  vs.  Favreau 

Fayette  vs.  Lambe 

Fee  &.  Cie  d'Assurance  Mu- 
tuelle  contre  le  feu  de  Rich- 
mond, etc 


Art.  Caac. 

1067  7 
1233  38 
1609  1 
1667 
1658 
1623  1 
1243 
^243 
1323  1 
1063  176 


•* 


II 


it 


'•    vs.  Flannigan 

"    Pittman 

Fen  wick  vs.  Russell 

Ferdais  vs.  McDonald 

Ferland  vs.  Catelli 

*•      vs.  City  of  Quebec  . . 
»k  II  11 

*i              II                  ki 
Filiatrault  vs.  Desautels 


II 

•  4 

t* 
»l 
II 
II 

41 
4* 

44 
41 


II 


VS.  Goldie 
•i 


II 


II 


&  Hardy 


•I 


vs.  Legris 

vs.  Loranger  . 


II 


vs.  Prieur 


41 


II 


II 


Filion  vs.  Bertrand 


II 


II 


Filteau  vs.  Boucherville  Navi- 
gation Co 

Findlay  vs.  Vipond 


II 
II 


II 
II 


Fiset  vs.  Montagnon 

Fish  &  Game  Club  vs.  Gourd, 
II  II  II  II 

Fisher  &  Jones 

14  II 

VS.  Matts 

II  II 


46 


2471  1 

2490  4 

379  5 

1732  46 

1927  1 

648  3 

176  9 

2084 

2086 

2125 

1053  226 

1918  3 

1088  3 

1472  14 

1487  6 
2260 
2268 
503 
1918 

1241  11 
1732  11 
1732  34 
1053  174 
1053  23:^ 
1204  1 

929  3 

930  2 

2376 

1242  19 
1523  3 
1530  9 

28 

360  5 

1727  11 

503  7 

549  2 

1474  6 

1493 


Art.  Csiw. 

Fisher  VS.  Webster 175  4 

Fitch  vs.  Brophy 1031  6 

Flannigan  vs.  Fee 379  5 

Fletcher  vs.  Exchange  Bank 

of  Canada 14 

II             *•       364  4 

.1     1971  2 

Fogarty  &  Fogarty 872  4 

Foisy  vs.  Calvin 1816a   3 

'*     dit  Freni^re  &  Germain.  2044  1 

.  2124 

&  Wurtele.  1732  10 

Foley  vs.  City  of  Montreal ....  1053  50 
Fonderie    de    Plessisville    & 

Dubord 1260 

"                1265  1 

1483  1 

Forbes  vs.  Burns 622 

"     1105  3 

•*      1188  24 

*'     1508  5 

-     1512 

Ford  vs.  Busby 17  8 

604 

"      1053  236 

-      1207  5 

-      1212  2a 

Forest  vs.  Cadot 1046  4 

2260  10 

Forget  dit  Despaties  vs.  Glo- 

bensky 2058  2 

"      k  D'Ostigny 1927  7 

**      vs.          *        2227  5 

Fortier  vs.  B^dard 1234  13 

&  Chamberland  407  25 

&  Dupuis 1843 

vs.  Dussault 441 

1812 

1989  2 

2001 

vs.  Langelier 1188  25 

&   Richelieu  &    Ont. 

Nav.  Co    1675  4 

1676  2 

1203  6 

vs.  Simard 1013  2 

1139  2 

Fortin  vs.  Caron 1716  8 

1727  17 

**      vs.  Gushing 1241  12 

•      &  Dupuis 1187 
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Alt.  Case. 

Fortin  vs.  Pr^f ontaine 1688  3 

••      A^l^ruchon 400  1 

400  4 

Forsyth  vs.  Bury 1203  1 

Foster  vs.  Bank  of  Ontario. . .      29  7 

"      vs.  Fraser 1070  3 

'•    1476  5 

Foumier  vs.  Ecole  Ste.  Marie 

duManoir 1702 

**      vs.  Hochelaga  Cotton 

Mfg.Oo 1668  13 

»•      vs.  L^ger 1162  1 

-       &      "     1241  1 

vs.    ••     1546  2 

&      "    1549 

••      vs.  Paradis 189  2 

Fowler  vs.  Harwood —  f  —  1317 

1423  6 

Foy  vs.  Duncan 176  15 

Fradette  vs.  Desfeve 1496 

Francis  vs.  OWment 300 

♦.                 ••        343  4 

"      vs.LabW 1409  3 

Franklin  vs.  Hingston 928  2 

956  2 

••       2026 

2160  2 

Frappiervs.Oity  of  Montreal.  1023  1 

«•                "              ••        .  1727  6 

Fraser  vs.  Boucher 2061  3 

2075  2 

2173  2 

2168  4 

ft;  Brunette 567  2 

••      VB.  Foster 1070  5 

-  &         •»     1476  5 

-  vs.  Gilroy 1203  13 

vs.  Land  &  Loan  Go. .    368  4 

"       "..    993  6 

•»               •*            **       **    .  1736  3 

**      vs.  Magor 1523  2 

"       1530  12 

vs.  Panneton 1618  2 

**      vs.  Raymond 990  13 

vs.  Roy 1577  1 

••      &  Watt 2268  2 

-  vs.  Thibault 1053  237 

Frechette  vs.  Davidson 1872  1 

1877  1 

Fradette  vs.  Des6ve. 1069  2 

Fr6nette  vs.  B^dard 1106  2 


Fr^nette  vs.  B^dard. 


•( 


«t 


Fr^res  des  Bcoles  Ohr^tiennes 

vs.  Hough 

Fr^meau  vs.  Eaves 

Friedman  &  Oaldwell 

<•  It  • 

Fuller  Sc  Chandler  Electric  Co. 
♦*     vs.  Moreau 


•« 


(< 


Fullerton  vs.  Berihiaume. 

Fulton  vs.  Poirier 

Fyf  e  vs.  Boudeau 

**     vs.  Boyce 


*'     vs.  Lavalli^re. 


<( 


t< 


Gadbois  vs.  City  of  Montreal. 

Gadoury  vs.  Bazlnet. 

Gadoua  vs.  Pigeon 

&       •*       

vs.     '*       

Gadoury  vs.  Bazlnet 


It 


& 


(}agn^  vs.  D^roche. 


..  •  •  • 


II 


«« 


ti 


«i 


vs.  Davidson 

vs.  Girouard 

•I 

*'      dit  Bellavance  &  Hall . 

Gagnier  vs.  DeMontigny 

Gagnon  vs.  Brochu 


•• 


vs.  Bury 


tf 


t4 


** 


VS.  City  of  Montreal. 

Exparte 

vs.  Jacques  -  Cartier 


Bank 


li 

«( 
t( 


tt 
i« 


I* 


&  Thibault.... 
vs.  Valentine. . 

&  Union  Bank 


Art. 

1726  1 

1732  26 

1640  3 
1872  2 
1019  4 
1961  S 

406  3 

1069  3 

1476  2 

1063  136 
1717 

282  3 

2  10 

2311  1 

1188  5 

1641  1 
1063  40 

503  3 

176  1 
960 

1280  1 

393  2 

499  2 

503  12 
545 

548  1 

557  1 
2116a  1 

1188  20 

1233  7 

1235  2 

1511  1 

1668  12 

1959  3 
2071 

1472  10 

1474  3 

1053  181 
924 

2  18 

990  22 

1203  23 

1866  4 

2287  5 

2341  4 

1536  1 
1279 
2126 

1039  1 
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Art.  Case. 

Oagnon  &  Union  Bank 1208  2 

••              ««           "      1301  4 

Oalbrsith  vb.  Aitken 335  3 

*•      986  7 

-Gale  V8.  Lavertue 1472  11 

Oallien  ys.  Taillon 1203  20 

"      2037 

Oalt  v8.  Jacotel 1634  S 

1641  4 

-Garand  vs.  Lalonde 2082  3 

**          2065  2 

£^£i  ^ 

2130  4 

■Oarceau  vs.  Davidson 1232  14 

"       ASeybold 1176  1 

•Gareau  &;  Oity  of  Montreal ...    471  2 

760  2 

...  1190  5 

**     &  Gareau 993  10 

**     vs.  Labelle 1622  7 

"     vs.  Phialcosky 1301  10 

''     vs.  Vandaudaigne 457  2 

"Garneau  vs.  Larivi^re 990  28 

993  14 

2285  5 

•Garrick    vs.    Can.     Pipe    & 

Foundry  Oo 1204  5 

<•           t«        («           <•           J207  6 

"      &  Corp.  of  the  Village 

of  Dunham 1063  64 

'Garon    vs.    Anglo-Oan.    As- 
bestos Oo 1054  17 

Gaudet  vs.  S^uin 1732  0 

Gault  vs.  Honan 2272  1 

Gaumont  vs.  St.  Jean 1053  247 

"      1106  1 

••      1396  1 

^aothier  A;  Can.  Pac.  Ry.  Co .  1676  7 

vs.  Chevalier 1188  20 

vs.  Cit^  de  Montrtol  1732  33 

vs.  Dupras 29 

vs.  Gauthier 1501  2 

1535  0 

vs.  McNatnara 1053  228 

1732  45 

2272  8 

vs.  Michaud 1092  1 

2130  1 

vs.  Parent 1640  2 

vs.  Perrault 1053  269 

&  Ritchie 1066  1 


Alt.  Can. 

Gauthier  &  Ritchie 1535     2 

"        vs.  Salvas 1546     4 

Gauvin  &  Leclaire 1053  254 

&;  Moore 1053  216 

Gauvreau  vs.  Dominion  Ex- 
press Co 1676     3 

vs.  Grenier 1571      3 

2127     1 

vs.  Macquet 1053  131 

vs.  Marquis 1053  120 

Gay  vs.  Denard 1053  223 

Geddes  vs.  City  &  Dist.  Sa- 
vings Bank 360     3 

&;        •*  "       1710      1 

vs.      **  **       1889     7 

&       -  •'       1971     4 

vs.     **  •'       2242     2 

Gemley  vs.  Low 913 

••      &      '•     937     8 

"     vs.    •*    1711     2 

G^n^reux  vs.  Murphy 1053  191 

Genier  vs.  Kerr 760     7 

•'    970      1 

Gendron  &  Bemier 1241    16 

vs.      "       1292     3 

&        •*       1312     3 

vs.  Can.  Pac.  Ry . . . .  1053    12 
*'       vs.  Labranche 1039      4 

1040  3 

AMcDougall 1546  3 

Genest  &  Lessard 1067  8 

1070  7 

1152  7 

2306  2 

Gerardt  &;  Davis 1896a  1 

Geriken  &  Reeves 2065 

Germain  vs.  Gi£Ford 2038  1 

"      2088 

*'      2193  4 

&;  Foisy  dit  Freni^re  2044  1 

2124 
Gervais  vs.  Dub^ 990     7 

"     1485     3 

**      VS.  Gravel 1053  206 

'*      vs.  Hudon 1148 

"      vs.  Kearney 1301  16 

Gibb  vs.  Raphael 286  1 

**    &  MacAdam 1242  4 

1571  2 

1730  2 
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Alt.  Case. 

Oibbard  vs.  Riepert 29  H 

Gibeau  vs.  Kay 1233  14 

*«      vs.  Marchand 1530  8 

Gibeault  &  Kay 2064 

"     2073  1 

**              *«     2173  3 

Gibson  &  Milette 1671  5 

1732  4U 

Gibsone  vs.  Tessler 1535  5 

&       "       1713  3 

vs.      •'       1732  3 

Gilford  vs.  Germaiu 2038  1 

2088 

2193  4 

Gigu^re  vs.  Brault 1224 
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"                 "              "      ..  1301  15 

"                 **              "      ..  1483  2 

Jodoin  vs.  Lari vi^re 13fi8  2 

Johansen  &  Chaplin 364  1 

Johnson's  Co.  k  BelPs  Asbes- 
tos Co  504  15 

Johnson  &  Can.  Pac.  Ry 1053  3 

vs.  Can.  Paint  Co  . .  1053  310 

vs.  Farquhar 1732  41 

&  Patrick 1156  1 

**     ^  &;  People's  Bank  of 

Halifax 989  8 

"       &  Wataon 1970  0 

1979  6 

Jones  vs.  Dickinson 6  5 

323  2 

•*     &    Pisher 503  7 

549  2 

*'     vs.  Mass^ 2206 

•     "        2251  6 

••      AMoodie 1571  10 

**       1709  1 

"      2261  10 

Jones  vs.  Prince 1732  52 

*•      vs.  Shea 1927 

Joseph  vs.  Croteau 2044  3 

"      &Hart 177 

"    763 

"    1318  1 

"      &  Phillips 2242  3 

•'      vs.  St.  Germain 1638  5 

Joyal  &  Deslauriers 412  2 

**              "           2202  2 

Joyce  &  Halifax  St.  Ry.  Co. . .  1053  61 

♦*     vs  Hodgson 933  2 

Judah  &  Atlantic  &  N.  W.  Ry       2  5 

407  17 

Julien  vd.  Archambault 1948 

Juteau  vs.  Magor 1614  3 

Kaine  vs.  Sorensen 1053  200 

"      v6.  Gunn.... 1738 

•*      &Tweddell  vs.  Ismir..  2528  1 

Kane  vs.  DeBerger 2009  3 

Kavanagh     vs.    Connecticut 

Fire  Ins.  Co 1735 

Kay  vs.  Gibeau 1233  14 

•*     &Gibeault 2064 

'   "       2073  1 


Kay  &;  Gibeault 

Kearney  vs.  Gervais. 
Kehoe  vs.  Dumphy. . 
Keiffer  &  Whitehead 


Art.  Case. 

2173     3 
1301    16 


it 


<( 


Kelhor  &  Magor 

Kelley  vs.  B^audry 
Kelly  vs.  Webster. 


tc 


ft 


Kennedy  vs.  Courville 
vs.  Henn  — 
vs.  Newman. 


2 
5 
1 
5 
2 
5 
2 
7 
5 


•< 


t« 


•( 


vs.  Stebbins, 


t« 


Kenny  k  Neelon. 


•i 


(< 


t< 


35 
1234 
1487 
1492 
1092 

760 

881 
1055 
2383 
1058  317 
1065  7 
1163 
1532  2 

923 
1273 
1278 
1802 
1058  66 


(< 


ft 


vs.  Price 

Kent  vs.  Granger 

vs.  Viger 

vs.  Villeneuve. . . 
Keroack  k  McKinnon.. 
Kerouack  vs.  Straas. .. 
Kerr  k  Davis 


ft 

«( 
(( 


2525 
2349 
1499 

823 
1474 
1953 
1745 

297 


1 
3 
1 
1 
2 
1 
1 
2 


298  1-2 


**  vs.  Genier 


«( 


(I 


311 
989 
994 
995 
1214 
760 
970 


1 
3 
1 


7 
1 


"    vs.  Laberge 409    13 


it 


*i 


•*    vs.  Lanthier 

"    vs.  Phillips 

Kerrigan  vs.  Read 

(f  44 

Kieffer  k  Whitehead 

Kimball  vs.  City  of  Montreal. 
Kimptoil  vs.  Can,  Pac.  Ry  . . . 


507 
1220 


1 
4 


44 
<< 


41 

44 


44 
44 


Kingsey,  Corp.  des  Chutes  de, 
k  Quesnel 


i( 


44 


44 


King  vs.  Roy 


1896a  3 

2043  1 
2098 

2273  3 

1054  S3 

760  1 

990  2 

1080 

1169  4 
2362 

2193  2 


ij 


Index  to  cases. 


671 


Art.  Case. 

King  VS.  Roy 2251  2 

"     vs.  Stout 1679  3 

•*      &  Tremblay 2200 

Kirby  vs.  Ross 29  10 

"     1732  57 

Kirkup  vs.  Trew 8  2 

»*    1239  10 

Kittson  vs.  Duncan 1232  11 

1732  65 

Klock  &  Chamberlin 1301  2 

Kneen  vs.  Mills 1076 

Knight  &  Singleton 1236  1 

1831  2 

1853  1 

1866  1 

Knox  vs.  Boivin 1233  22 

*•      1730  11 

Kough  vs.  Nolin 520  2 

Kurr  vs.  Phillips 1825  2 

1896 

Labb^  vs.  Francis 1499  3 

•*      vs.  Pidgeon 1053  140 

1053  144 

1732  8 

"     vs.  Sylvain 2083  2 

"       2098  9 

2100  2 

Labelle  vs.  Archambault 409  11 

540  3 

"        &  Barbeau 1272  2 

2591  2 

&  City  of  Montreal. . .  1053  35 

"         . .  1053  286 

"        ..  1056  1 

**       vs.  Gareau 1622  7 

"       &  Honey 1272  1 

••     2591  1 

•*       &  Major 986  5 

•*      vs.     •*     1002 

"     1231  1 

"     1669 

"     1670  5 

"       &  Martin 1736  4 

vs.  Meunier 1032  13 

*•       vs.  Pelletier 1053  256 

vs.  Versailles 1053  182 

Laberge    vs.    Equitable    Life 

Assurance  Co 1668  17 

"       1670  10 

Laberge  vs.  Kerr 400  13 

" 507 


Labrador  Co.  vs.  Queen . 
Labranche  vs.  Gendron  . 


Labrecque  k  Amyot, 
Labrie  vs.  Bastien . . . 


<( 


t( 


Lacasse  vs.  Pag^ 

Lacasse  k  St.  Louis 

Lachanar  vs.  Ginchereau 

Lachance  vs.  Royer 

Lachance  vs.  L6gar^ 

Lachapelle   dit    Persillier    & 

Brunet 

Lachaud  vs.  Gilchrist 


*< 


(• 


Lachute,  Corpor.  of  vs.  Bur- 
roughs  


it 
<< 


Lachute,    Town  of,  vs.   Bur- 
roughs   


it 


(« 


Lacerte  vs.  Boisvert. 

**       ABourassa. 
(I  <• 


Lacombe  vs.  Mallette 
<«  •( 

Lacoste  &  Christin . . . 
'*      vs.  Lawrence 

"      vs.  Lesage 

•*      &  Wilson  .... 


<i 
4( 


(< 
C( 
t( 
(C 


Lacourse  &  Grenier . . 
Lacroix  vs.  B^langer. 
&  Fauteux . . 


<< 


Art.  Case. 

12  6 
2208  1 
1039  4 
1940  3 
1203  27 
1571  14 

167c 
1053  162 
1053  145 
1613  4 

587  2 
1816a  4 

457  1 

1233  15 

1234  3 

1042  4 
1032  9 
1732  5 

2  16 
1732  38 
1437 
471   1 
476 

758  2 
778 

1732  35 
1995  1 
1272  3 
806  2 
929  1 
1012  22 
1592  2 
3 
4 
4 
3 
4 
7 


vs.  Jasmin 

LadoucQur  &  Martineau 


<< 


it 


Ladri^re  vs.  Dessaint 
*t  It 


(f 


44 


•  -      - 


2098 
2098 
1207 
2054 
1067 
1067 
1233  33 
1609  1 
1657 
1658 
1055  14 
244 

1053  250 
1368  1 
1384  2 
1428 
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Index  to  cases* 


Art.  Case. 

Laflamme  vs.  Mail  Print.    & 

1053  101 

"    1053  219 

1053  281 

Laflamme  vs.  Ontario  Bank . .  1041  6 

eur  vs.  Dreary 1007  2 

"      1613  5 

"      1641  5 

Laf orce  &  City  of  Sorel  306  1 

1053  48 

2263  2 

Lafortune  vs.  Boyer 217  2 

"     2240  3 

"    2260  1 

**       vs.  Dudemaine —  1472  4 

Laf  ranee  vs.  Blain 304  2 

•*       vs.  City  of  Montreal.  1954  25 

2188  4 

"               2263  5 

Laf  reni^re  vs.  Hamilton 1171  5 

1423  5 

vs.  McBean 1188  23 

Laf  ricain  vs.  Fausse 29  1 

Lagacde  vs.  Payette 290  2 

vs.  Paquette 1232  2 

Lagueux  &  Lambert  dit  Cham- 
pagne    1243  7 

«»              «'              *«             2082  2 

Lahay  vs.  Lahay 228 

««  *•      237 

"      1210  2 

Lain^  vs.  Carbonneau 1054  19 

vs.Mass^ 666 

"     874 

•* 891  3 

Lajeunesse  vs.  Aug^ 1203  25 

•*     1732  58 

*•         vs.  Latimer 1027  1 

2098  5 

Lajoie  &  Citizens  Ins.  &  In- 
vestment Co 2485  2 

Lalancette  vs.  Lalancette  —  1535  18 

Lallemand  vs.  Bouton 1053  232 

"        vs.  Stevenson 2000  1 

2023  3 

Lallier  vs.  Barrette 306  2 

462 

1092  8 

2002 

Lalonde  &  Archambault 1190  8 

"      vs.  Bernard 1720 


Art.  Case. 

Lalonde  VS.  Cie  Cap  Gibraltar.  1889  3 

"      vs.  Daoust 929  4 

953  S 

"      vs.  Garand 2082  3 

"       2085  2 

•*                 "       2127  3 

'•      2130  4 

"      vs.  Lamirande. 1441 

**      vs.  Proulx 2168  6 

Lalumi^re  vs.  Roy 1067  3 

Lamarche  vs.  Bruch^si 1053  142 

*•        1242  22 

&  Brunelle 1223  2 

vs.  Cartier 83 

175  5 

1032  1» 

vs.  City  of  Montreal .  1053  202 

&  Mongenais 931  2 

vs.  Ville-Mane  Bank  1582  2 

Lamarre   vs.  Arbec 918  4 

.      *•     947  2 

"     949  1 

Lamb  vs.  Bogaert 12  4 

"      &  Evans 504  3 

Lambe  vs.  Drolet 29  4 

Fayette 1053  176 

*'     vs.  Great  Eastern  Ry.    419  4 

*•      vs.  Pelletier 304  3 

1032  18 
1977 
2015 

2094  2 

&  Peltier 2268  3 

Lambert   dit    Champagne   k 

Lagueux 1243  7 

"              •'              "             2082  2 

Lamirande  vs.  Cartier 1053  305 

1472  12 

vs.  Lalonde 1441 

Lamontagne  vs.  Lamontagne    176  17 

183  2 

1318  2 
•«                           *«            1422 

"         vs.  Lefebvre 1040  6 

2023  4 

Lamothe  vs  Demers 1053  03 

Lamoureux  vs.  Dupras 1959  1 

2310  1 

Lamoureux  vs.  Gilmour 2271  2&3 

2272  2 

•*  vs.  Parker 1028 


i 


Index  to  cases. 
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Lamoureuz  vs.  Parker 

••  vs.  Roy... 

Lampson  vs.  B^lang«r. 


(t 


<» 


Land  k  Loan  Co.  vs.  Fraser . . 

<<  « 


«( 


(t 


vs.  Long.. . 
vs.  Malo . . . 
vs.  Poulin. . 

Lanctot  vs.  Beaulieu 

Landry  vs.  Beauchainp 

vs.  Choquette 

vs.  Leclaire*. 


c* 


(< 


<< 


(( 


<( 


<< 


Langelier  vs.  Casgrain* . 
vs.  Fortier. . . 
vs.  McGreevy 
&  White 


(• 


<( 


(( 


(( 


(( 


vs. 


t( 


t( 


Langevin  dit  Lacroiz  vs.Bour- 
bonnais 


(« 


i« 


ti 


Langevin  vs.  Can.  Pac.  Ry  . . 
*'  &  Morisset 


^t 


4( 


VS.  Perrault 

Langlais  vs.Caisse  d'Economie 


ft 


i( 


«( 


Langlois  vs.  Olouet 

**       &  Maynard 

Langridge    vs.    Metropolitan 
Manufacturing  Co. . . ! 


«( 


&;  Parker 


Lanthier  vs.  Kerr. . 
Lapalme  vs.  Elliott 


<« 


<« 


Ltoperri^re  &  McLaren . 
"  vs.  Poulin. 

Lapfaam  vs.  Martin 

Lapierre  vs.  Donnelly 

&Drolet 

vs.  Granger. 

vs.  Larriv^e. 

&  Lef ebvre . 

*  •        vs.  Peatman 

*•         &  Rodier 


•f 
<< 


Art.  Case. 

1174  1 

1S73  1 

2061  4 
2249 

358  4 

993  6 

1736  3 

1626  6 

1726  4 

1067  0 

1571  18 

1171  4 

1053  221 

806  1 
1032  6 
1730  6 
1053  146 

1188  25 
1732  48 
1053  90 
1053  95 
1053  1^ 

536 

1053  234 

1053  23 

491  2 

1013  1 

1070  9 

364  5 

1047  5 

1732  16 

1732  43 

179  2 
1280  4 
1296  1 
1053  186 
1220  4 
1055  8 
1188  21 
2150  4 

1053  267 

1054  13 
1054  14 

208 

187  1 

1053  290 

1032  11 

1614  1 

12  2 


Art.  Cas«. 

Lapierre  vs.  St.  Jacques 1622  6 

1528 

"         vs.  Warmington  . . .  1169  6 

...  1301  12 

Lapointe  vs.  Allard 1530  5 

vs.  Bonin 558  2 

"       562  1 

Laplante  vs.  Paranteau 1053  152 

Laporte  vs.  Cummings, 15^3  2 

*•        vs.  Gravel 1041  1 

**      dit  Denis  vs.  Huet  dit 

Dulude 2043  2 

2098  8 
Laprairie,  Corp.  de,  vs.  Bar- 
beau  400  5 

Laprairie,    Commune  de,  vs. 

Bissonnette 981k 

1300 
1655 

Lareau  &  Dunn 2251  3 

Larin  vs.  Wilson 808  2 

Larriv^  vs.  Lapierre 1053  299 

Larivi^re  vs.  Dumouchel 1825  I 

**           vs.  Garneau 990  28 

993  14 

2285  5 

vs.  Jodoin 1368  2 

Laroche  vs.  Cot^ 1074  2 

"     1622  3 

Larochelle  vs.  Baxter 1041  5 

"      1233  8 

vs.  McGee 1663  3 

"       2128  2 

Larocque  vs.  Daignault 301  2 

•*                     **           643  1 

664 

Larkin  vs.  Inglis 1732  1 

Larose  vs.  Healy 29  19 

Larue  vs.  Bellerive 540  6 

567  3 

*•      vs.  .Belleville 540  4 

•*      vs.  Brault 178  2 

**      vs.  Patterson 1834  2 

"      ft  Rattray 269  1 

"      vs.       "        290  1 

'*      &         **        945  1 

956  1 

Lasky  &  Lyons 1054  4 

"   1230  2 

"      "   1242  11 

"   vs.  "   1254  1 
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Index  to  cases. 


Art.  Case, 

atimer  vs.  Lajeunesse 1027     1 

2096     6 

Latour  vs.  Champagne 1732  41a 

Latr averse  vs.  Chevalier 379     4 

•*  •*        1039     3 

1472     6 

1970     3 

2017     3 

**  &   Raymond   dit 

Lajeunesse 1243     1 

Latreille  vs.  St.  Jean-Baptiste 

City 1063180 

Latulippe  vs.  Mallette Iff7     1 

Laurance  ft  Great  North  W. 

Tel.  Co 1076     5 

vs.  Northfield 2340      3 

Laurencelle  vs.  Thivierge  —  1626     3 
Laurent  vs.  Chinic  Hardware 

Co 376     2 

"  *«  •*  417     7 

2013c    2 
Laurentides,  Corp.  de  la  ville 

des,  vs.  Archambault 1042     2 

Laurentides,  Cie  de  Pulpe  des, 

&  CWment 1053  210 

La  valine  vs  Walker 1814      4 

Lavalli^re  vs.  Fyfe 1188     5 

"    1641      1 

Lavell  vs.  McAndrew 411 

'*         504     2 

Laverdi^re  vs.  Paquin 1472      1 

Lavertue  vs.  Gale 1472    11 

Lavigne  vs.  Higgins 1739 

"       &  Macnider 941      2 

"       vs.  Spencer 1472      3 

"       2268      1 

Lavigueur  vs.  Liscumb  1053  235 

1294     2 

Laviolette  vs.  DeMartigny . . .  1853      2 

...  1898     7 

Lavoie  vs.  Duret 1053  230 

Law  vs.  Munderloh 2566 

Lawless  vs.  Chamberlin 119 

♦*  "  320     2 

Lawlor  vs.  Lawlor 104 

Lawrence  vs.  Lacoste 1995      1 

vs.  Northfield 2341      2 

Leavitt  &  Lowell 1487      4 

Leahy  &  Rowe 1053  200 

Lebeau  &  Poitras 1053  173 

1053  243 


Art.  Case. 

Lebeau  vs.  Plouffe 1063  272 

Lebel  vs.  B^langer 548  2 

1018  3 

1506  11 

1619  3 

Leboutillier  vs.  Hogan ^ .    383  1 

•*                      "      400  3 

"      587 

vs.  Carpenter. . . .  1063  62 

Leblanc  vs.  Akerman 1869  3 

&  Beauparlant 1485  1 

1782  25 

1732  M 

vs.  Casgrain 1241  15 

**        vs.    Jacques  -  Cartier 

Bank 983  5 

2287  3 

**        vs.  MelanQon 1056  6 

vs.  White 1623  2 

Leclair  k  Montreal    Loan   & 

Mortgage  Co 1283  18 

1478  3 

Leclaire  k  Beullac 85  4 

vs.  Beaulieu 85  1 

vs.  C6t^ 1082  14 

*•                 "     1233  36 

"    1243  6 

&  Dessaint 1063  213 

&  Gauvin 1053  254 

"       vs.  Landry 806  1 

**      1032  6 

"      1780  6 

&  Parent 1032  9 

Leclerc  &  Brown 1064  28 

'•      1064  42 

vs.  Donaldson 1064  9 

vs.  Martin 1732  13 

"   2073  2 

**   2093 

**   2121  2 

vs.  Mignault 1063  132 

vs.  Guimet 1301  6 

Lecompte  vs.  Duclos 1835  8 

Lecours  vs.  Cousineau 2306  1 

&Jobidon 1280  2 

1301  5 

"  1370 

1374  1 

Ledoux  vs.  Deault 1612  8 

*•      &         "      1613  8 

Leduc  k  Beauhamois  Jet.  Ry.    407  16 


i 


iTtdex  tocaeea. 
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Leduc  &  Graham 


(( 


i( 


Leeming  &  Atlantic  &  N.  W. 

Ry....: 

Lefaivre  &  Ghinic 


vs.  Roy 


ti 


i« 


Lefraii<;ois  &  Citizens  Ins.  Co. 


<i 


«( 


it 


it 


tt 


vs.  Drouin 


i< 


it 


Lefebvre  vs.  Anbry. 


Flares 


t( 


it 


vs.  Berthiaume 


« 

<  i« 

*    vs.  Brown 


Art.  Case. 

1063  83 
1063  150 

407  22 
1188  1 
1053  251 
1106  3 
1162  2 
2490  10 
2575^ 
1027 
1492 
2268 
1188  27 
1898  3 
1926 

990 
2285 
1070  10 
1169  11 


vs.  Cong,  des  Petits 

de  Ste>Marie 

vs.  Irvine 

vs.  Goyette 


a 


it 


245 
1265 

311 
1038 
2038 


4 
2 
2 
2 


(( 


(( 


a 


vs.  Lamontagne 


<t 


&  Lapierre    . . 
vs.  McDonald. 


ti 


ti 


vs.  Hdp.  du  Sac.  Coeur    358      6 

360  4 
366  1 
1727  10 
1040  5 
2023  4 
1032  11 
1054  22 
1232  13 
1053  147 
1053    60 

1053  225 
1816a  4 
1928     1 

1054  7 
1053  118 

176     8 


(« 


k  Monette 

&Bimard 

vs.  Thibault 

L^gar^  vs.  Lachance 

Legaultvs.  Bow 

vs.  City  of  Montreal 

vs.  Legault 

*•    vs.  P^riard 

**    vs.  Mainville 

Leger  vs.  Fournier 


li 


(( 


It 


a 


tt 


it 


Leggo  vs.  McFarlane . 
Legrisvs.  Filiatrault., 
Lemay  &  Lc^veill^  — 


540 
1162 
1241 
1546 
1549 
1301  18 
1241  11 
1899  2 


tt 
ft 


tt 


ex  parte 


Lemelin  vs.  Samson 

Lemieuz  vs.  Artisan's  Perma- 
nent Building  Society 

tt  ft 

tf  tt 

&  Bilodeau 

Lemoine  vs.  City  of  Montreal 
tt  ft 

"       vs.  City  of  St-Henri. 

Lemieux  &  Evans 

ft 

tt 

tt  ft 

**    vs.  Naulin 

ft  ft 

"    vs.  Quebec  and  Lake 

St.  JohnRy 

Lemieux  vs.  Simard 

ft  ft 

Lemoine  vs.  Poirier 

Lemesurier  k  Halcrow 

L^nard  vs.  Can.  Pac.  Ry — 
*•       vs.    Cie     d'Imp.     de 

Montreal 

Leonard  vs.  Cie  d'Imp.  et  Pub. 

de  Monti'^al 

Leonard  vs.  City  of  Montreal. 

"      vs.  Singer 

Lepage  &  Hamel 


Art.  Case. 

175 

1 

176 

2 

1203 

3 

1301 

3 

1222 

4 

407 

26 

1053  314 

1053  277 

1053 

68 

1055 

3 

178 

1 

1298 

4 

301 

3 

643 

2 

m'K^ 

32 

480 

1292 

5 

539 

1675 

7 

1053 

29 

it 


'    vs.  Nova  Scotia  Bank . 


tf 


•     vs.  St.  Pierre 
f  ft 


tt 


Lepine  vs.  Charlebois 
Lepitre  vs.  Miller 


ft 


ft 


f  i 


ft 


ft 


ft 


ft 


f  < 


1053    94 

1053  316 

1054  44 
1053  252 
1188  17 
1971  3 
1053  257 
1727     9 

1232  10 

1233  25 
1732      6 

2 
1 
1 


Lesage  &  Boily 

vs.  Davignon 


ft 
ft 


ft 


**     vs.  Laeoste 
Lessard  &  Genest 


1171 

168 

232 

240 

241 

735 
1212 
44   2 
54 
1272   3 
1067  8 


1 
1 


ft 

t 

tt 


&  Irwin 

tt 


1070 
1152 
2306 
1042 
1715 


7 
7 
2 
1 
1 
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Index  to  cases. 


Art.  Case. 

Lessard  vs.  Rlverin 2272  6 

Letang  vs.  Auclair 286  2 

"      332 

'*     vs.  Brunet 167  3 

"     327 

**    vs*  Renaud 1083 

Letellier  vs.  Boss^ 1063  215 

"      vs.  Goupil 797 

**    765  1 

"    491  1 

**    &  Munic.  du  Township 

de  Ouiatchouan 358  1 

Letoumeau  vs.  Blouin 183^    4 

vs.  McGinnis 400  16 

Letourneux  vs.  Dufresne 1035  1 

•'         1242  15 

&  Gilmour 1085  2 

&  McCaffrey 1166  3 

'*     vs.  Town  of  Maison- 

neuve 1063  270 

Levasseur  vs.  Michaud 990  9 

L^veill^  k  Lemay 1899  2 

L^vesque  vs.  Beaulieu 1032  12 

1036  6 

vs.  Plourde 169  2 

L^vis   &   Kennebec    Ry.    vs. 

WasonMfg.  Co 357  1 

"              *'       **           ♦'         .    358  7 

.  1198  2 
'*     Corp.  de,  vs.  Rousseau..  1063  172 
"       Town  of,  &  Que.  Ware- 
house Co 122  1 

.  1239  3 

Levy  vs  Renauld 1508  3 

Lewis  vs.  Collette  1063  295 

1497  1 

*•      &  Jeflfery 1508  9 

"    vs.      " 1530  10 

**      &       **        1577  3 

"    vs.  Osborne 1866  3 

"     &  Walter 1730  3 

1866  2 

1869  1 

2316 

Libby  vs.  Childs 1280  5 

*•     1301  13 

Lidston  &  Dubuc 2075  1 

Liggett  vs.  Bachand 1423  2 

Lighthall  vs,  O'Brien 1039  5 

**       vs.  Pearson 1716  7 

Lindsay  &  Montreal  St.  Ry.Co.  1530  3 


An.  Case. 

Lindsay  k  Palisser 1941  2 

Lionais  vs.  Martin  dit  Ladou- 

ceur 736 

Liscumb  vs.  Lavigueur 1063  235 

1294  2 

Little  k  Dundee  Mortgage  k 

LoanCo 1019  2 

Li  Vinson  vs.  Stevens 1096 

Lloyd  vs.  Muir 1871  20 

"     1674 

Lochead  vs.  D'Anglars 1671  4 

1663  1 

Lockerby  vs.  O'Hara 989  4 

•*         vs.  Weir 86  3 

"    1242  8 

Loiseau  vs.  Barr^ —  124$  2 

Loiselle  vs.  Muir 1064  Si 

London  Guarantee  and  Acci- 
dent Co.  k  Commercial  Mu- 
tual   Building    Society    of 

Montreal 2490  9 

2490  12 
«*       k  Hochelaga  Bank  1015 

1935  2 

vs.Hotte 1941  4 

Long&Benolt 1071  1 

"     1149  1 

*'    vs.  Land  k  Loan  Co 1626  6 

Longpr^  vs.  Cardinal 1624  4 

Lougtin  k  Robitaille 1691  1 

Longueuil,  Town  of,  vs.  Pr^ 

fontaine  .., 1053    47 

Loranger  vs.  Beauchamp 1068  138 

vs.  Filiatrault 1732  11 

1732  34 

Lortie  vs.  Claude 1053  265 

Lemieux  vs.  Naulin 645  1 

Leprohon  &  Starr 561 

Lortie  vs.  Claude 1106  . 6 

'*    1064  37 

*'    1242  17 

"      vs.  Godin 503  6 

•*      &  Quebec  Central  Ry. . .  1063  6 

liOW  vs.  Gemley 913 

937  3 

"        1711  2 

Lower  CanadaBank  Union  of, 

k  Hochelaga  Bank 2023      1 

Lowell  &  Leavitt 1487      4 

Lucas  vs.  Bernard 1063  274 

**      1171  7 
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Lucas  vs.  Bernard 

Lusignan  k  Rielle 

Lyendecker  vs.  McDougall 

Lyman  vs.  Holden ..... 

Lynch  vs.  Carbray 

**        vs.  Granger ,. , 

Lyons  vs.  De  Cow . 

&  Laskey 


<( 


It 
ii 


Art.  Case. 

1472  15 

1624  1 

2000  2 

723 

282  4 

1053  43 
1063  135 

1054  4 
1230  2 
1242  11 


vs. 

Lynch  &  Poitras. . . 

*•       vs.  Reeves. 

Lyster  vs.  Reed  . . . 

Macadam  &  Oibb 


(t 


(t 


McAndrewvs.  La  veil. 


tt 


n 


1254 

2193 

1624 

448 

1242 

1571 

1730 

411 

504 


1 
1 
3 

4 
2 
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McAffrey  in  re  k  la  Banque 
du  Peuple  &  Letoumeux . . .. 

Mc Arthur  k  Brown 

•*       vs.  Tees 

McBean  k  Blachford 

vs.  Crane 


It 


(t 


i« 


vs.  Hall 


vs.  Lafreni^re. 

k  Marler 

k  Marschall . . 
McBurny  vs.  Darling. . . 


«i 


«t 


McCaffrey     vs.     Banque    du 

Peuple 

k  Carter 


(( 


it 


.t 


i< 


4« 


«« 


VS.         " 

in  re  — 
k  Scott 


k  Letoumeux. 

McCall  vs.  Symons 

McCaw  vs.  Barrington.. . 


It 


(( 


McCone  vs.  Berthiaume 


II 


It 


McConnell  vs.  Miller.. . 
McCord  k  Wads  worth, 
McCuaig  vs.  Chenier. . 

47 


1950 

504  1 

990  17 

1624  8 

29  14 

1053  311 

1235  5 

1242  20 

1234  12 

1701 

1188  28 

992  7 
1544 

1232  15 

1234  15 

990  20 

990  14 

1265  3 

2172  4 

1053  227 
2061 
1156  3 

29  12 

1613  2 

1534  2 

1054  30 

1055  18 
1234  7 

132 

499  1 


Art.  Case. 

McCuaig  VS.  Chenier 545  3 

1053  300 

1671  13 

McCullogh  vs.  Barclay 1092  0 

**       1938 

McDonald  vs.  Brown 1722  3 

vs.  Ferdais 548  3 

vs.  Lefebvre 1054  22 

**         1232  13 

*'  k  Messier 2483 

2676  2 

vs.  Rankin 1583  3 

1710  2 

"       1711  4 

"       2242  8 

&  Seath 1169  5 

McDonell  &  Normandeau 891  2 

....    918  3 

McDougall  k  Gendron 1546  3 

*'          vs.  Masson 1053  01 

'*          vs.  Lyendecker...  2000  2 

&McGreevy 1053  284 

1546  1 

vs.  Mullarky 1222  3 

McElwaine  vs.  Balmoral  Hotel 

Co 1814  3 

k  "  1816 

Macfarlane  vs.  Bale  des  Cha- 

leursRy.  Co 1975  6 

&Fatt 1831  5 

vs.  Leggo 1301  18 

k  Mcintosh 1233  9 

vs.  McRae 1863  2 

•*       2260  5 

^Raphael 297  4 

"       981j 

&Reid 1831  7 

&Stimson 285  3 

McFee  k  Accident  Ins.  Co.  of 

North  America 2490  11 

McGarry  vs.  Bruce 1233  4 

McGeachio  k  N.  America  Life 

Insce.Co 2490  17 

McGee  vs.  Larochelle 1663  3 

2128  2 

McGhee  &  Phcenix  Insce.  Co .  2621  2 

McGibbon  &  B^dard 501  1 

1063  193 

McGillivray  k  Montreal  Assc. 

Co 1233  2 
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McGinnis  vs.  Letoumeau 

McGowan  vs.  Amyotte 

*'        vs.  Masson 

McGreevy  &  Guilbault 

"        vs.  Langelier 

&  McDougall 

<(  «( 

•'       vs.  McGreevy 

•(  <( 

McGregot^  vs.  Canada  Invest. 
Co 

«(  ««  M 

»<  (I  ti 

(t  i<  (< 

it  t(  4( 

<t  t(  (( 

'*         &  Canadian  Invest. 

ment  k  Agency  Co 

it  it  (f 

(«  i<  (I 

McGuire  vs.  Grant 

Mclndoe  &  Cooper. . . . ; 

'*        vs.  Pinkerton 

Mcintosh  &  Macfarlane 

**        vs.  Reipllnger 

McI ver  vs.  Oonlson 

**      vs.  Montreal  Stock  Ex- 
change   

McKay  vs.  Chtirchill 

**      vs.  Glasgow  &  London 
Ins.  Co 

K  (.  41 

»(  ft  (( 

**       vs.  Queen 

*•       vs.  Ritchie 

McKenzie  vs.  Can.  Pac;  Ry. . . 

<t  flu  •(  <( 

**  k  Chapleau 

tt  n 

*'            vs.  Montgomery. . 
McKercher  vs.  Mercier 


Art.  Case. 

400  16 

505  1 

520  1 

2009  1 
105S2U 

1188  27 

1079  4 

1732  48 

1053  284 

1546  1 

1235  7 

1975  7 
2208 

2227  11 


297 
953 
1823 
2207 
2232 
2251 


3 
1 
2 
1 
2 
4 


928  9 

993  9 

993  16 

1053  262 

366 
1184 

1233  16 

1769  2 

1233  9 

808  1 

1034  2 

1571  16 

361  1 

1732  19 


1242 
2485 

2490  6 

1084  2 

360  2 

1053  22 

1053  26 

1472  7 

1998  3 

417  5 

776  3 
98 

108 


Art.  Case. 

McKercher  vs.  Mercier 218  1 

"   241  2 

Mackill  vs.  Morgan 1727  14 

**       k      "*^        2415 

McKinnon  k  Keroack 1953  1 

McLachlan  vs.  Accid.  Ins.  Co.  1835  1 

(«  <i  tt      tt 


tt 


tt 


(I 


(( 
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tt 
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tt 


1 
4 
5 
2 
1 
6 
3 
13 
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2 
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(4 


4< 


9 

4 
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of  North  America 2475 

McLaren  k  Laperri^re 2150 

&  Merchant's  Bank . .  1265 

"     ..  1835 

"    ..  1892 

vs  Sandford  Mfg.  Co.  -1239 

McLea  vs.  Holman 2883 

McLean  k  Bickerdike 1188 

1898 

k  Stewart 1198 

1839 

1892 

1898 

McLeish  &  Graham 1053    77 

McLeod  vs.  McLeod 1053  157 

McLennan  vs.  Pag^ 689    10 

"     932     2 

"     938 

"     2172 

•*     2173 

2207 

2230 

2270 

McMaster  k  Moffat 1091 

McMillan  k  Hedge. 558 

McMuUen  k  Wadsworth 63 

80 

McNally  &  State 1053  221a 

"  1053  248 

" 1053  292 

McNamara  vs.  Gauthier 1053  228 

1732    45 

2272 

McNamee  vs.  T^trault 760 

McNaughton  &  Exchange  Nat. 

Bank 360 

4.    1586 

McNider  vs.  Beaulieu 1492 

1497 

1979 

k  Lavigne 941 

k  Young 1487 

1673 

1740 


(4 


44 


44 


41 


44 


44 


44 


1 
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44 


44 


44 


44 


44 


44 


44 


44 
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Art.  Case. 

McNider  &  Young 2268  6 

"                 "        2287  6 

McPherson  vs.  Stevens 1668  3 

McRae  vs.Canad.  Pac.  Ry.  Co.  1673  1 

*'     vs.  MacFarlane 1863  2 

«'                 ♦•             2260  5 

McShane  vs.  Roy 1188  9 

McVey  vs.  McVey 689  5 

872  1 

918  6 

Mc WiUey  &  North  Shore  Ry .  1053  30 

**                   "          "        .  1122  1 

i.          2261  7 

*"          **        .  2584  1 

McWilliam  vs.  Osier 1619  66 

"     1995  3 

Mace  vs.  Cleveland 29  16 

Machab^e  vs.  Carbonneau 1695  3 

....  1970  7 

Macquet  vs.  Gauvreau 1053  131 

Magog  Textile  Co.  &  Dobell. .  1889  1/ 

Magor  vs.  Fraser '. .  1523  2 

"     1530  12 

"      vs.  Juteau 1614  3 

"      &  Kelhor 1492  5 

Maguire  vs.  Baile. 1996  5 

**•   2000  4 

**       exparte 2273  2 

Maheu  vs.  Olivier 1053  224 

Mahon  vs.  Wilson 1032  15 

Mail  Printing  k  Pub.  Co.  vs. 

Laflamme 1053  101 

"     1058  281 

Maillet  vs.  Aylen 1941  1 

Maill^  &  Thibaudeau 2017  2 

Mailley           "           ' 379  2 

Mailloux  vs.  TatUon 336  2 

'*       1732  37 

Main  vs.  Corp.  Melbourne  & 

Bromptongore 1711  1 

*'      vs.  Wilcox 1711  3 

Mainville  vs.  Barsalou 1690  4 

vs.  Corbeil 166 

*•       1106  1 

*•         vs.  Legault 540  1 

Maisonneuve,  Town  of,  vs.  Le- 

toumeux 1053  270 

Major  vs.  Duquette 1053  151 

"     vs.  Labelle 986  5 

"     1002 


Art.  Case. 

Major  vs.  Labelle 1231  1 

"     1669 

"     1670  6 

"      vs,  Verret 1188  3 

Malenfant  vs.  Sylvain 1509  1 

Mallette  vs.  Chauss^ 1522  7 

Malletta  vs.  De  Laet Ugg  22 

**       vs.  Dolan 2150  1 

**       vs.  Lacombe 758  2 

"        778 

**       vs.  Latulippe 167  1 

*'       vs.  Patenaude 1626  9 

&  Ville  Marie  Bank. .  1961  1 

•     "   ..  2286  1 

**   ..  2340  1 

Maloney  vs.  Chase 1Q68  192 

Malo  vs.  Gravel 1668  7 

**     vs.  Land  &  Loan  Co 1726  4 

Mandeville  vs.  Sun  Life  Ass. 

Co.  of  Canada 1823  3-4 

Manicouagan  Fish  k  Oil  Co.  k 

Samson. 1166 

Mappin  k  Dandurand. 992  •S 

1535  14 

"       &  Greene 334  3 

"      986  4 

**       vs.     "      992  3 

"      1492  2 

"      .. '. 1635  1 

Marcelle  vs.  Primeau 2061  2 

Marchand  vs.  Campeau 1530  4 

vs.  Gibeau 1530  8 

"         vs.  Globensky 1730  5 

.  "         vs.  Molleur 1053  170 

Marchessault  k  Durand 757  1 

"       807  1 

"       918  5 

*•       1884  1 

Marcheterre    vs.    Ontario    k 

Quebec  Ry 2227  1 

2261  5 

Marcotte  vs.  Antille 290  4 

"     1053  153 

vs.  Guilbault 1727  3 

Marcou  vs.  Phillips 176  5 

Marcoux  vs.  B^langer 501  13 

Marcuse  vs.  Hogan 1816a    1 

Marcus  vs.  Sinn 1053  134 

Marion  k  Postmaster  General    784  2 

1034  1 
1085 
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Art.  Case. 

Mariotti  VS.  Rouillard 1144 

1730  4 

Maritime  Bank  vs.  Queen  —  1994  2 
"              **     vs.  Union  Bk 

of  Canada 2351 

Marler  &  McBean 992  7 

Marmen  vs.  Brown 178  10 

"         vs.  Royer 890  2 

Marquis  vs.  Gaudreau 1053  120 

Marquette  vs.  Smith 1220  7 

Marshall  k  McBean 1544 

Martel  &  Prince 1301  1 

Martin  &  Labelle 1736  4 

'*      vs.  Laph'am 1054  13 

vs.  Leclerc 1732  13 

**      3...  2073  2 

**      2093 

"      2121  2 

**      dit  Ladouceur  vs.  Lio- 

nais 736 

**      vs.  Mathieu 80  3 

"       1732  17 

.   "       vs.  Rival  dit  Bellerose  1203  24 

a                 .«                     ..          ig7o  9 

Martindale  &  Powers 53a 

•'       301  1 

•*                   "      757  3 

"      1013  5 

•*-      12S7 

Martineau  vs.  Brault 1152  3 

*•      1626  2 

**         vs.  Ladouceur 244 

1053  259 

**         vs.  Martineau 557  3 

**         k  Roy 525 

*•     549  4 

••         vs.  Turcotte 990  25 

Mass^  vs.  Belhumeur 992  4 

993  12 

"     vs.  Jones 2206 

«•               »*      2251  6 

"     vs.  Laint^ 666 

•'      '. 874 

»»      891  3 

Mascouche,  Com.  School  of, 

vs.  Beaudoin 1691  3 

Mason  Mfg  Co.   vs.   Levis  & 

Kennebec  Ry 1190  2 

Masson  &  Ber^evin 1484  2 

1583  2 

**       vs.  De  Angelis 29  15 


Art.  Case. 

Masson  vs.  McDougall 1053  91 

vs.  McGowan 1053  214 

1188  27 

vs.  Perrault 760  6 

"       ' 1198  12 

1614  6 

''       vs.  Taschereau 868  2 

"            872  4 

Massue  vs.  Massue 931  4 

Matheson  vs.  Murray 218  2 

"   1053  279 

"         «*   1242  25 

**   1243  8 

Matthews  vs.  Bergevin  dit  La- 

pierre 545  2 

**         vs.  Brignon  dit  La- 

pierre 2116 

&  "  "         2116a    2 

vs.         "           "         21T2  3 

"           ..         2173  1 

Mathieu  vs.  Martin  80  3 

1732  17 

**       &  Quebec,    Montmo- 
rency &  Charlevoix  Ry 407  13 

vs.  Silverstone 1642  2 

Matts  vs.  Fisher 1474  5 

"      1492 

Matte  vs.  Ratte 1053122-3 

Mauriot  &  Gilmour 1476  3 

May  vs.  Cochrane 179  1 

1758 

Maynard  &  Langlois 1782  43 

May  vs.  Rinfret 1831  6 

Medawar  vs.  Grand  Hotel  Co.  1814  5 
M^ecins,Col.  des,  vs.  Pavlides      15 

Meikle  vs.  Dorion 1961  3 

Meilleur  vs.  Desfosiers 1038  1 

1190  17 

"       vs.  Wurtele 1241  17 

&          "        1571  U 

Melan^on  k  Houle 1023  2 

vs.Houle 1532  3 

'*  vs.Leblanc 1055 

Melbourne  &  Bromptongore, 

Corp.  of  vs.  Main 1711  1 

Meloche  &  Holt 1053  17 

Menard  dit  Bonenfant  k  Bry- 

son 1612  6 

**        vs.  H6mond 699 

1188  2 

vs.  Rambeau 1519  1 
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Art  Case. 

Merchant's  Bank  of  Canada  & 

Cunningham 2310  4 

Merchant's  Marine  Ins.  Co.  k 

Allen 2184  1 

*•                    "                  2625  2 

2478  1 

,       "                    "                  2490  1 

Merchant's  Bank  &  McLaren .  1285  5 

1835  2 

1892  1 

Mercier  vs.  Contant 917  4 

"    918  7 

**       vs.  McKercher 98 

108 

218  1 

241  2 

vs.  Mercier 335  2 

987 

&Morin 1064  16 

APrice 1485  4 

Merrill  &  Rider 503  13 

Messier  k  McDonald 2483 

"                 "        2576  2 

"      vs.  Shaw 1662  4 

Messy  vs.  Cherrier 1105  4 

•*     1732  64 

M6thot  &  Rattray 1190  13 

1972  3 

Metropolitan  Building  Society 

A  Baker 1245 

*«            2202  4 
•'            2251  8 
*'                           •'            2253 
**        Mf  g  Co.  vs.  Lang- 
ridge 179  2 

*•            1280  4 

1296  1 

Meunier  vs.  Labelle 1032  13 

**    die  Lapierrevs.Ouimet  2054  2 

•*            2272  5 

2276  3 
Michaud  vs.  Archamba\ilt —  1026 

....  1035  4 

....  1036  5 

....  1474  6 

**        vs.  Gauthier 1092  1 

2130  1 

"        vs.  Levasseur 990  9 

Michon  &  Bousquet 689  7 

1830 

Midland  Ry.  of  Can.  vs.  Young    297  6 


Art.  Case. 

Mig^ault  vs.  Leclerc 1053  132 

Migneron  vs.  Ouimet 1233  32 

Migue  vs.  Guilbault 1092  5 

Miller  vs.  Hudon 2271  1 

vs.  Lepitre 168  1 

"                 "        232  1 

240 

241  1 

735  1 

vs.  McConnell 1234  7 

Millette  k  Gibson 1571  5 

*'     1732  40 

Millier  &  Rochette 1027  3 

Milliken  vs.  Booth 1235  6 

&        **     2185  2 

"    2227  7 

&Bourget 504  4 

1203  10 

Mills   vs.    Atlantic    k  North 

WestRy 2  1 

"              407  6 

"            1241  3 
"     vs.  Corp.  of  C6te  St.  An- 

toine  1053  50 

*'     vs.  Kneen 1076 

Minerve,  Cie  d'Imprimerie  de 

la,  vs.  Berthiaume 1626  8 

vs.  Sullivan 1053  96 

1053  129 

Minnes  vs.  Green 1053  171 

Mireault  vs.  Allan 1612  9 

"    1626  10 

Mission  de  la  Grande  Ligne  k 

Morissette 243  2 

Mitchell  vs.  Hancook  Inspir- 
ator Co  1053  246 

&  Holland 981b 

1171  3 

&  Mitchell 282  1 

285  1 

917  1 

vs.  Moore 508  11 

"    1508  8 

&  Nugent 417  2 

**        vs.  Trenholme 645  2 

1053  119 

1732  50 

Mitcheson  vs.  Burnett 1623  4 

Mittelberger  vs.  Bagg 443  1 

"     928  8 

Moffat  &  McMaster 1091 


662 
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Moir  &  Sovereign  Fire  IiukOo. 

Molleur  vs.  Marchand 

Molson  vs.  Barnard 


Art.  Case. 

Wi  1 
1063  170 
1053  100 
1732  32 


Bank  &  Brush 

**    vs.  Charlebois. 
it  « 


1994 
1996 
2009 
1961 
1953 
2310 


1 
2 
2 
7 
2 
5 


tc 


vs.  Guarantee 

Co.  of  North  America 

&  Rochette . . 


«< 


&;  Stewart.... 

i 

vs. 

vs.  Stoddart. . 
•< 

•  • 

&  Thompson 
Monarque    vs.    Fabrique   de 
N,-D.  de  Montr^l 

Monette  &  Lef ebvre 

Mongenais  &  Allan 

**       &  Lamarche 

Monnet  vs.  Brunet 


«< 


2490  7 

1488  8 
1970 1&2 

931  1 

945 

962 

1484  3 

1727  16 
2613 

1716  3 

1889  6 

1975  3 

1234  11 

1535  12 

1063  147 

1676  6 

931  2 

412  1 

419  1 

1188  10 

1276  2 

1338 

2202  1 


Montagnon  vs.  Fiset 

Monteith  vs.  Bain 

Montgomery  vs.  McKenzie . . 


(t 


tt 


Montigny  vs.  Trudel 

Montmagny  Mutual  Ins.  Go. 
k  Carbonneau 


&  Central  Vermont  Ky 


tt 


it 


If 


Montplaisir  &  Ville-Marie  Bk. 
Montreal  Ass.  Co.  &  McGilli- 

vray 

Bank  of  vs.  O'Hagan 
ft  Sweeny. 


417  5 

776  3 

1063  187 

2471  2 

2490  3 

1063  34 

2584  8 

998  7 


t( 
it 


1233 
1220 
1727 


2 
3 


Montreal  Bank  of  ft  Woolrich 
"        &  Champlain  Junc- 
tion Ry.  ft  St.  Marie 

"          Cie    d'Imprimerie, 
de,  vs.  Ltonard 

*c 


<t 


tt 


if 

ft 
ff 
tt 
tt 
(t 


Citizen^s  League,  ex 

parte 

City  of,  vs.  Allen . . 

vs.  Aylwin 

vs.  Barrington 

vs.  Beauchamp 

vs.  B^ique 

City  of,  vs.  Bigras . . 

vs.  Blanchette. 
ft 

vs.  Brown 

vs.  Carslake . . . 

ft  Cassidy 

vs.  Childs. .   .. 
vs.  Christin  dit 

St- Amour 

vs.  Courcelles. 
vs.  Cuvillier. . . 


ft 


ft  D6ch6ne„ 


ft 


vs.  Foley 

vs.  Frappier. . . 


ft 


vs.  Ghidbois.... 

vs.  Gagnon 

$  Gareau 


ft 
ft 


vs.  Gauthier. . . 
vs.  Gilligan. . . . 

vs.  Gould 

vs.  Groth^ 

ft  Height 

vs.  Higgins .... 
vs.  Hunter 


ft 


vs.  Kimball.. . . 

ft  Labelle 

ft 


ft 


vs.  Laf ranee.. 


ft 


vs.  Lamarche. 
vs.  Legault 


Art.  Case. 

918     1 

1053    14 

1063  94 
1053  316 

1241  9 
407  26 

1053  296 
12  56 
404 

1254  3 

1053  188 
1058  76 

1054  23 
366 

17  4 
1121 
400  12 

1063  208 
1053  183 
2242  1 

1 
2  17 

2 

1053  SO 
1028  1 
1727  6 
1058  40 
1053  181 
471  2 
760  2 
1190  5 
1732  33 
1053  62 

1053  41 
1063  205 

1048  1 
1063  180 
2188  2 
2261  2 

1054  33 
1063  95 

1063  286 
1056  1 
1054  25 
2268  5 
1053  202 

1064  7 


I 

3 


Index  to  cases. 
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Montreal  City  of  V8.  Lemoine 

& 
•*  vs.  L^nard. . . 

"  V 8.  Morris 

**  vs.  Norraandin 

*•  vs.  Onimet  — 

vs.  Pyle 

'•  &    Rector  of 

Christ  Church 

*•  vs.  Roy 

•ft        **      

'*  ftSentenne 

ft  S^min.  de  St- 

Sulpice 

"  vs.  St.  Mary's 

College 

**  tt  *t 

m    • 

VS.  St. 

Michel 

(«  «(  (t 

"     vs.Thibault. 
**  •*      vs.  Vanasse. 

<(  «i  t< 

• 

**  **       vs.  Viau. . . . 

vs.  Walsh.. 
'     "  "       vs.  White . . 

"  **  Pass.    Ry.   vs. 

Adams 

"  **  "  Co. 

vs.  Carridre 

(t  «(••         t<  (t 

vs.Clf^ment 

(I       ■ '  ■     •<  ft  «» 

ft  Duf  resne 

»i  II  (I  11 

II  41  11  II 

ft  Ritchie 

II  11  II  »t 

vs.  Thibaudeau 

II  <i  II  II 

II              II           II            II 
ft  Wilscam 

11  II  II  yg^         »l 

11  II  (I  II 

*'  Commercial  Mut. 
Build.  Society  of,  ft  Guaran- 
tee %;  Accident  Co 


Art.  Case. 

407 

26 

1063  814 

1054 

41 

1053 

55 

1053 

63 

407 

23 

1053 

65 

1048 

3 

366 

4 

407 

407 

20 

1048     2 


1053  208 

1053  312 

360 

1 

1054 

80 

1053 

56 

1053 

36 

1053 

73 

1056 

2 

21 88 

3 

2261 

3 

1053  246 

1053 

57 

1053 

51 

1053  306 

304 

1 

1673 

4 

1053 

0 

1053 

58 

1053  303 

1242    10 

1053  266 
1055     2 

1053    45 

1053  71 

1054  31 


2480    12 


Art.  Case. 

Montreal,  Comm.  chemin  de 

Barr.  de,  vs.  Rielle 1688      8 

Fab.  de  N.-D.  vs. 

Monarque 1234    11 

Fish  ft  Game  Club 
vsCassidy 1730      7 

"  Harbour   Commis- 

missioners   of,  ft    Garantee 
Co.  of  North  America. .   . .     1035      1 

"  "  "  2490    15 

**           Herald  Co.  vs.  Nor- 
thern Ass.  Co 2490    14 

"           ft  Champlain  Junc- 
tion Ry.  &  Ste-Marie 1053    14 

"  Loan  ft   Mortgage 

Co.  vs  Pelodeau 945      2 

«<  II  .  II 

ALeclair 1233    18 

II  II  II  i47g     3 

ft    Ottawa   Ry.    ft 
Bertrand 1053  307 


II 


11 


11 


vs. 


Brodie 1728      3 

41  II  II  yg^ 

Brunet 407    28 

•*  "  •'  2058     4 

Soci^t^  Can.  Fran. 

de  Construction  de,  ft  Dave- 

luy 1732    14 

"  •*  "  1970  5ft6 

**  ft    Sorel    Ry.    vs. 

Murray 1970     4 

**      .        ♦»  •*  ft 

Murray 1971  6ft6 

II  II  II  yg^ 

Vincent 1241      6 

II  II  II  %r 

Vincent 1732    21 

"  Stock  Exchange  vs. 

Mclver 361      1 

St.  Ry.  Co.  ft  Ber- 
geron    1063    72 

**    St.  Ry.  Co.  ft  Lind- 
say   1530      3 

"    St.  Ry.  Co.  ft  Rit- 
chie    1053  222 

Tel.  Co.  vs.  Great 

North  West  Tel.  Co 667  1 

1616  2 

1618  1 

♦«  "  *♦       1024  2 
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Index  to  comb. 


Montreal  Turnpike  Trust  vs. 

S^n^cal 

Montreal  Watch  Case  Co.  vs. 

Bonneau 

Montreal  Woolen  Mills  Co.  vs. 

Sigouin 

Moodie  A  Jones 


Art.  Case. 

1668  15 

1668  11 

1670  6 

1571  10 

1709  1 

2261  10 


Mooney  &  Wade. 

Moore  vs.  Dandurand 
k  Evans 


(( 
<( 
it 

<« 
*» 

(« 
t* 
tt 
•I 
<« 


*< 


A  Gauvin    . 

vs.  Gillard. 

vs.  Mitchell 
<< 

vs.  Smart . . 


tc 
«< 


vs.  Wallace. 
Moquin  &  Brassard . . 
vs.  Roberge. 


t( 


Moreau  vs.  Fuller 

Morin  vs.  Atlantic  &  N.  W.Ry 


t4 


(( 


it 

VS.  BMard 

vs.  Ohristin  dit  St- 
Amour 

vs.  Hardy 

vs.  H6tel-Dieu  de  St- 
Hyacinthe 


it 


it 
ti 
it 
a 
a 


(I 


&  Mercier 

vs.  Nadeau.. 
vs.  Tremblay 


•( 


Morris  vs.  City  of  Montreal  . . 

*'       vs.  Dufaux 

Morrisson     vs.     Ville  -  Marie 

Bank 

Morissette  vs.  Catndal  


1508 
919 
1073 
1612  1 

1068  216 
214  2 
503  11 

1508  8 
1141 

1173  2 
1571  10 
1732  66 
1816a  2 
1063  114 
1053  158 
1188  7 

1069  3 
1476  2 

1053  15 

1054  32 
823  2 

2148 
1188  8 

505  8 

1053  76a 

1054  16 
1054  24 
1032  16 
2043  3 
1053  55 
1623  5 


a 


vs.  Globensky 
&  Langevin . . . , 


it 


1508 
2261 
2262 
1070 
491 
1013 


4 
4 
1 
6 
2 
1 


&    Mission    de    la 
Grande  Ligne 


243     2 


Morgan  vs.  Hemsley 

vs.  Mackill 

vs.        "       

vs.  Norman deau. 
Muir  vs.  Lloyd 


t< 

it 


«< 


vs.  Loiselle 
&  Muir  


(• 


vs. 


vs. 


it 


Art.  Case. 

343  2 

1727  14 
2415 

1535  10 

lOTl  20 
1574 

1054  34 
1 


&  "  

Mullarky  vs.  McDougall, 


»t 


a 


Mulligan  vs.  Patterson 

tf 

&  Turner — 


•t 

ft 


a 


it 


a 


it 


MuUin  vs.  Bogie. 


ft 


tt 


ft 


»t 


i( 


vs.  City  of  Quebec , 

Munderloh  vs.  Law 

Munro  &  Dufresne 

it  -wro  tt 


VS. 

Murphy  vs.  Charest . . . 

*'       &  Eaton 

**        vs.  G^n^reux. 

•'       vs.  Goudreau. 
Murray  vs.  Matheson. 


it 


a 


t* 


tt 


tt  ti 

'*       VS.  Montreal  &  Sorel 


Ry 


tt 


ti 


ft 


689  8 

831  1 

890  1 
980 

1190  1 

1222  3 

1234  6 
168  2 
171 

165  3 
596 

1169  12 

241  3 

1053  266 

2261  11 

1053  42 
2566 

1070  2 

1476  1 

1235  8 
2261 

1068  191 

1053  116 

218 

1053  279 

1242  25 

1243  8 

1970     4 
1971 5&6 


Mutual    Life     Insurance     of 

Hartford  &  Boyce 

**  Fire  Insurance  Co.  of 
Montmagny  &  Central  Ver- 
mont Ry 

Myler  vs.  Styles 

"      & 


2688 


(t 


ti 


tt 


Nadeau  vs.  Com.  d*Ecole  St. 

Frederic 

**       &  Coulombe 

tt  tt 

vs.  Morin 


ft 


2584 

3 

1298 

1 

1499 

2 

1612 

3 

1732 

15 

169 

1 

1921 

1 

1054 

24 

Index  to  cases. 
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Art.  Case. 

Nantel  vs.  Binette 2242  5 

"                 "        2250  2 

2265  1 

National  Bank  vs.  Betournay  1179 

1059  2 

2310  2 

vs.  Guy 1301  11 

vs.  Ricard.     .  1203  10 

•*            &         "      ....  1301  14 

&  Richard....    990  21 
**         Ins.  Co.  of  Ireland 

&  Harris 2478  3 

2490  6 

vs.     *•                           "          2576  1 

Naud  &  Portelance 2227  10 

Naulin  vs.  Lemieux 301  8 

•<                 "         643  2 

645  1 

Neelen&  Kenny 1053  66 

*♦      2525  1 

Neil&Noonan 400  7 

605  2 

"    &  Taylor 1232  1 

"    vs.  Proulx 1519  2 

•*      1499  4 

Nelson  vs  Cie  Pr^t  &  Credit 

Foncier 1571  8 

Ness  vs.  Cowan 379  7 

"   1475 

"   1643  1 

"   1998  6 

New-England    Paper. Co.  vs. 

Berthiaume 1053  804 

1065  5 

Newman  vs.  Kennedy 1063  817 

1065  7 

1163 

1632  2 

Newton  &  Seale 918  2 

Nichols  vs,  St.  George's  Soc'ty    861 

858 

Nicholson  &  Prowse 1571  1 

Nicolle  vs.  Cie  Herald 1834  3 

Nixon  vs.  Grand  Trunk  Ry. . .  1053  28 

Noelvs.Ratt6 1032  10 

Noiseux  vs.  Huot 1053  150 

Nolet  vd.  Turcotte 86 

180 

1053  313 

1298  5 

Nolin  vs.  Hovey 176  4 

48 


Art.  Case. 

Nolin  VS.  Kough 520  2 

Noonan  A^  Neil 400  7 

**     505  2 

Nordheimer  k  Alexander 17  9 

....  1055  9 

&  Hutchison 1055  15 

Norman  vs.  Farquhar 1063  105 

Normandeau  vs.  Desjardins . .  1670  8 

"           ..  1702  2 

&McDonell 891  2 

918  3 

**          vs.  Morgan 1636  10 

Normandin  vs.  City  of  Mont- 
real   1063  63 

Norris  &  Can.  Atlantic  Ry  . . .  1063  308 
North  America,  Accident  Ins. 

Co.  of,  &  McFee 2490  11 

((  i( 

vs.  McLachlan 2475  1 

&Young 2478  6 

2490  19 
"            Life  Ins.  Co.  & 

McGeachie 2490  17 

**  Guarantee  Co. 

of,  &  H'hour  Commissioners 

of  Montreal 1935  1 

2490  15 

vs.  Molson's  Bank 2490  7 

North  Shore  Ry.  &  Bigaouette    407  15 

vs.  City  of  Que.    368  2 

AMcWilley...  1063  30 

...  1122  1 

...  2261  7 

..  2584  1 

APion 400 

*•    407  2 

"     1063  198 

*'     •     vs.  Roberge . . .  1242  13 
Northern  Ass.  Co.  vs.  Herald 

Co 2478  '  4 

"                           "            2490  14 

2569 

Ins.  Co.  vs.  Taylor  1766  3 

Northfield  vs.  Lawrence 2340  3 

....  2341  2 
Notre-Dame  de  la   Victoire, 

Corp.  de,  vs.  Cot^ 776  5 

**  de  Montreal,  Fab. 

vs.  Monarque 1536  12 
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Index  to  cases. 


Nova  Scotia  Bank  vs.  Lepage. 

« 

Marine  Ineur.  & 

Stevenson 

Noyes  vs.  Cie.  dim  p.  &   de 
Pub.  du  Canada 


It 


(( 


t( 


Nugent  &  Mitchell 

Nunensynski  vs.  Pilnik. 
O'Brien  vs.  Light  hall . . . 

**        vs.  Semple 

O'Connor  &  Inglis 


vs. 


«• 

<4 
<( 
ti 


vs. 
vs.  Scanlan. 


ft 


Art.  Case. 

1068  267 
1727     9 

2490    16 

1053    85 

1053  115 

1053  902 

417     2 

175  3 
1039  5 
1053  164 

176  14 
179  3 
179 
183 

1210 

1623  8 

2224  2 

2262  5 


Odell  vs.  Gregory 

O'Hagan  vs.  Bk  of  MontreaL . 

O'Hara  vs.  Lockerby 

Olliver  vs.  Maheu 

O'Neil  vs.  Emerson 

vs.  Tombyll 


200 
1220     3 

969  4 
1063  224 
1034    43 


n 


Ontario  Bank  &  Chaplin 


148 

202 

1138 

1976 


1 
1 
2 
3 


tt 
<t 
ti 
tt 


1019     8 


29     7 


**    &  Cross 

*•    vs.  Foster 

'*    vs.  Laflamme.  1041      6 
Car  &   Foundry  Co. 


&  Farwell. 
tt 


ft 
<< 
ft 


tt 
ft 
it 


ft 
ft 
tt 


417 
1046 
1973 
2017 


3 
1 
2 

7 


&  Quebec  Ry.vs.  Cre- 


vier. 

ft  ft  ft 


1070      1 
1070     8 


tf 


ft 


vs.  Cur^ 

&  Marg.  de  Ste.  Anne  du 

Bout  de  rile 

**  "  vs.  Mar- 

cheterre 

tt  f(  ft 

tf  tt 


407     7 


tt 


Ravary . . 


ft 


ft 


tf 


vs. 
vs. 


Reburn , 


2227 
2261 

1 
5 

2261 

8 

407 

12 

Alt.  Cue. 

Ontario  k  Quebec  Ry.  vs.  Re- 
bum  1584  3 

ft                  if           ft        ft     j2^  7 

Oregum  Gold  Min'g  Co. case  of,    366  5 

Osborne  vs.  Cadotte 1241  5 

vs.  Lewis 1866  3 

Osier  vs.  McWilliam 1619  6 

1995  3 

Ostigny  &  Forget 1927  8 

Ottawa  k  Gatineau  Valley  Ry 

vs.  Rice 1053  10 

Ouellet  vs.  Talbot 2044  2 

Ouiatchouan,Munic.du  Towns. 

de,  k  Letellier 358  1 

Ouimet  vs.  Benoit 944 

"                 ••     945  5 

"     947  1 

'*     966  3 

"     &           "    1374  2 

"     1290  2 

&  Can.  Express  Co. . .  1203  9 

"      1675  1 

*<       &  Cie.  d'Imp.  et  de 

Pub.  du  Canada 1058  79 

"    .  1058  289 

vs.  Cit^  de  Montr^l.    407  23 
"        vs.  Glasgow&London 

Ins.  Co 2478  6 

*'       vs.  Meunier  dit  La- 

pierre 2054  2 

"                 ««              *'          2272  5 

««                 "              •*          2276  3 

vs.Migneron  1233  32 

**       vs.  Leclerc 1801  6 

vs.  Roy 2034  3 

♦«  ♦*     2158 

Owens  &  Bedell 1155  1 

"      2127  2 

"      2177 

Pacaud  &,  Banque  du  Peuple..  1084  1 

1961  6 

"    vs.      "                 ••          1975  5 

"    vs.  Casgrain 1047  3 

"    vs.  Dumoulin 1190  21 

"    vs.  Pelletier 1058  89 

Packard  vs.  Can.  Pac.  Ry  Co  1676  1 

Pag^  vs.  Lacasse 1053  162 

'*     vs.  McLennan 689  10 

*•                     *'        082  2 

988 

*«                    "        2172  9 


Index  to  cases. 
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Pag^  V8.  McLennan 


(t 


(( 


(t 


<( 


(< 


(t 


Pageau  vs.  Angers 

Painchaud  vs.  Bell 

<«  (I 

Palardy  vs.  Voligny. . 

Palisser  k  Lindsay 

Palmer  vs.  Barrett 

it  t« 

Panneton  vs.  Fraser. 
**  vs.  Vinette, 


«t 


ti 


K 


i( 


(( 


2 
3 
2 
3 


Paquet  vs.  Pelletier 

Paquette  vs.  Bruneau 

vs.  Chaffers 

vs.  City  of  Ste.  Cu- 

n^gonde  

"  /      vs.  Lagarde 

dit  Lavall^  vs.  T^- 

treault '. 

(t  <t  (( 

Paquin  &  Dawson 

(I 

vs.  City  of  Hull 


*( 


i( 

t(  t« 

"        vs.  Laverdi^re. 

Paradis  vs.  Boss^ 

vs.  Champoux. 


**       vs.  Fournier. 
Par^  &  Allan 


vs. 


tt 


(« 


vs.  Coghlin 
vs.  Guy 

«t 
&Par6 


<( 

vs.   " 


k  Thihault. 
vs.  Vinet. . 


Parent  &  Carle. 


Art,  Case 

2207  2 

2280 

2270 

2713 

2168 

1053  185 

1203  15 

1233  )7 
1941  2 
1613  6 

1641  6 
1618 
1619 
1621 
1623 
1624  10 

993  13 

990  3 

2054  4 

1053  271 

1232  2 

1500  2 
1501 

176  16 

1727  16 

1642  1 
1668  2 
1472  1 
1732  36 

1234  10 
189  2 
757  2 
304 

2110 

1635  3 

1961  4 

2227  6 

2840  4 

1169  0 

1171  9 
1213 
1227 

2242  10 

2260  6 

2264  2 

1641  8 

1239  5 
2243 

1536  1 


Parent  vs.  Gauthier. 

&    Leclaire, . . 

&    Parent  — 
tt 


vs.  Pot V in. 


II 


&    Trudel 

Paranteau  vs.  Laplante , 

Parker  vs.  Blandy, 

vs.  Desautels 

« 


tt 


it 


tt 


tt 


it 


vs.  Lamoureux 


k  Langridge... 
Patenaude  vs.  Mallette. 
Paterson  vs.  Falcony . . . 

Patterson  vs.  Larue 

vs.  Mulligan 


it 


tt 


tt 


Patrick  k  Johnson  . 
Pauz^  k  S^n^cal  — 


ft 


it 


it 


t( 


**    vs.  Thihodeau 

Pavlides  k  College  des  Med^- 

cins 

Paxton  vs.  B^langer 

Payette  vs.  Lagarde 

Payne  vs.  Irvine 

Pearson  vs.  Gratton 

"        vs.  Lighthall 

k    Spooner 


tt 


tt 


tt 


tt 


tt 


vs. 

Peatman  vs.  Craig 

**         vs.  Lapierre 

Pelland  vs.  Can.  Pac.  Ry... 

(<  it 


tf 
tt 
ft 
ft 
t( 


tt 
tt 
tt 
tt 
<t 


tt 
tt 

tt 
tt 
tt 
ft 


Pelletier  vs.  Brosseau 


it 

if 
tf 
tt 
ft 
t( 
<t 


tt 


tt 


tt 


VS.  Dech^nes 


ft 


vs.  Jett^... 
vs.  Lahelle. 


An.  Case. 

1640  2 

1032  9 

290  7 

297  5 

1106  6 

1629  3 

2090  2 

1053  152 

1782  30 

1478  5 

1497  3 
1028 

1174  1 

1053  186 

1626  9 

1814  2 

1834  2 

168  2 

171 

1156  1 

1063  296 

1476  4 

1975  2 

2231  2 

15 

1067  5 

290  2 

282  5 

1053  137 

1716  7 

417  6 

1323  2 

2250  7 

1732  42 

1714  1 

1071  2 
1200 

1203  14 

1232  5 

1675  8 

1675  14 

1802  3 
1209 

1961  2 
2320 

2340  2 

17  5 

1953  8 

29  17 

1063  256 
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Pelletier  vs.  Lamb. 


(< 


vs.  Pacaud 

vs,  Paquet. . . . 
vs.  Raymond, 
vs.  Vogel  — 


(C 


(( 


Pellisser  k  Trenholme 

Pelodeau  vs.  Montreal  Loan  & 

Mortgage  Co 

P^loquin  &  Cardinal 

People's  Bank  &  Bryant 

vs.  Etbier 

vs.  McCaffrey. 

&  Pacaud 


n 


t( 


(t 


«( 


(f 
li 

tt 

Johnson 

Pepin  vs.  Seguin 


It 


<t 


vs. 

vs.  Provost  . . . 

of    Halifax    & 


Art.  Cm«. 

304  3 

2268  3 

1053  80 

993  13 

1171  8 

290  6 

323  1 
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»( 


it 


i( 


it 


Art.  Case. 

Ross  VS.  Hannan 1235  10 

"       U74  1 

"       1802  2 

vs.  Kirby 29  10 

"       1732    57 

&  Ross 8      3 

"     872  3 

k  Samson 1019  1 

&  Stearns 1732  55 

Rouillard  vs.  Mariotti 1144 

1730  4 

Roulier  vs.  Dandurand 2322 

2346 

Rousseau  vs.  Clement 1054  15 

vs.  Corp.  de  L^vis. .  1053  172 

vs.  Racine 400  17 

vs.  Tessier 1619  2 

"       1624      5 

Rowat  &  Bruce 919      1 

Rowe  &  C/Owan 1576      1 

"    &  Leahy 1053  200 

Roy  vs.  Bazinet 1292      1 

"      1294 

1298 

vs.  Betournay 176 

2272 

2276 

vs.  City  of  Montreal 366 

&        "              *•         ....  407 

vs.  Corriveau, 1690 

&    Davignon 2029 

vs.  DuBerger 1032 

vs.  Faucher 1093 

1176 

1975 

2017 

vs.  Fraser 1577 

&  Girard 1834a 

vs.  Huot 1690 

vs.  King 2193 

vs.  Lalumi^re 1067 

vs.  Lamoureux 1573 

vs.  Lefai vre 1053  251 

1106      3 

1162 

&.  Martineau 525 

549 

vs.  McShane 1188 

vs.  Ouimet 2034 

2153 

vs.  Rodrigue 549 


ii 


tt 


i« 


(t 


it 


*( 


it 


1 
3 
7 
4 
1 
4 

9 

1 

8 

2 
1 
1 
1 

1 
2 
3 
1 


2 

4 
9 
3 


Art.  due. 

Roy  &  Rodrigue 776  1 

"    vs.  Royer 1668  10 

"    vs.  Sabourin 1065  6 

1152  8 

"    vs.  Vincent 1169  3 

Royal  Ins.  Co.  vs.  Cooke 1634  5 

"    Electric  Co.  vs.  Wand  k 

Walbank 1688  3 

vs.  Wand..  1688  4 
''    Can.  Ins.  Co.  vs.  Ward.  2292 

4t                ti                                      it          jgyj  12 

Royer  vs.  Lachance 557  2 

**     vs.  Mariuen 890  2 

Ruck  wart  vs.  Bazin 176  6 

Russell  vs.  Clay 1616  3 

'*     1618  3 

•*     1634  6 

**      vs.  Fenwick 1927  1 

*'      vs.  Hudson 1635  2 

Rozetsky  vs.  BeuUac 1686 

Sabourin  vs    Roy 1065  6 

**     1152  8 

Sacr^-Cceur,   Hopita<l  du,  vs. 

Lefebvre 358  6 

360  4 

366  1 

1727  10 

Salvas  vs.  Gauthier 1546  4 

Salterio  &  Citizens  Ins.  Co.  of 

N.  America 2090  18 

Samoisette  vs.  Decelles 1234  4 

Samson  vs.  Lemelin 175  1, 

*'       &  Manicouagan  Fish 

&  Oil  Co 1166 

k  Ross 1019  1 

**       vs.  Vincent  1152  5 

1624  7 

1626  5 

Sandford  Mfg.  Co.  vs. McLaren  1239  6 

Whip  Co.  vs.  Stock.      29  5 

Sangster  &  Hood 415  1 

"     689  2 

"     1562 

"     1898  1 

Santerre  k  Guertin 1484  2 

Sarrazin  vs.  Bank  of  St.  Hya- 

cinthe 364  6 

990  18 

1047  4 

Saucer  vs.  Thibeau 2058  1 


Index  to  cases. 
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Art.  Case. 

Saurette  dit  Larose  vs.  Bois- 

vert 1242  9 

1534  4 

•*       2227  2 

Sauriol  vs.  Sauriol 547  1 

Sauv6  &  Can.  Atlantic  Ry. . . .  1053  17a 

Savard  vs.  Renaud 504  16 

1233  26 

"     vs.  Tass^ 1152  4 

"     1626  4 

Scanlan  vs.  O'Connor 2224  2 

2282  5 

2260 

vs.  Smith 776  6 

1233  24 

&  Western  Ass.  Co  .  2505 

"      ..  2521  1 
**                 **             *'      . .  2511 

Schiller  vs.  Can.  Pac.  Ry.  Co.  1207  3 

vs.  Guy 1053  143 

vs.  Schiller 831  3 

School   Com.  Mascouche  vs. 

Beaudoin 1691  3 

Schowb  vs.  Rogalsky 1092  4 

1941  3 

Schultz  vs.Thorold  Felt  Goods 

Co  1203  18 

Schwersenski  vs.  Vineberg. .    1231  3 

*'        ..  1234  14 

Scott  &  Hodge 165  4 

243  3 

**     .          "        290  3 

•*     &  McCaffrey 1053  227 

2061 

Scroggie  vs.  Burns 993  U 

k  Watson 1013  4 

1081 

"        vs.  Tenny 1053  177 

Seath  &  Hagar 1713  5 

*'      2227  4 

"      2232  1 

"     &  McDonald 1169  5 

Seale  &  Newton 918  2 

K^bastien  vs.  Durocher 282  2 

285  2 

1732  31 

1799  2 

1233  11 

Seer  vs.  Tr^au  de  Coeli 1053  102 

S^guin  vs.  City  of  Quebec . .  1053  63-54 

vs.  Gaudet 1732  9 


Art.  Case. 

Seguin  vs.  Pepin 1472  5 

"      1536  3 

vs.  Rochon 1280  1 

vs  Watson  Mfg.  Co. .  2085  1 

2168  1 

Sem.  de  St.  Sulpice  k  Dorion.    547  2 

"554 

Semple  vs.  O'Brien *. . . .  1053  164 

S^n6cal  vs.  B^lair 1190  15 

"      vs.  Montreal  Turnpike  1668  15 

"      &  Pauz^- 1053  206 

"     1476  4 

"     1975  2 

"     &  St.  Louis 990  5 

"      2344  1 

"      &  Thompson 1713  6 

Sen tenne  &  City  of  Montreal .    407  20 

Severn  vs.  Damphouse 1074  3 

1507  1 

Seybold  k  Garceau 1176  1 

Seymour  V8.  Evans 928  3 

*'       vs.  Seymour 928  4 

349  2 

1190  11 

1732  51 

2121  1 

vs.  Smith 1613  1 

"      1641  2 

Shackell  vs.  Drapeau  1053  287 

xUD4  ^Xj 

Sharpies  vs.  Bilodeau 379  3 

1998  1-2 

2014  1 

2017  4 

Shaw  k  Caldwell 1222  2 

**               "       1242  1 

1867  1 

•*     vs.  Messier 1622  4 

**     k  Perranlt 988  1 

1079  1 

1727  1 

Shea  vs.  .Jones 1927 

Sherbrooke  Gas  k  Water  Co. 

&  City  of  Sherbrooke 379  8 

Sherbrooke  Telephone  Ass.  k 

City  of  Sherbrooke 358  3 

"          400  6 

Sherbrooke,  City  of,  k  Dufort  2263  1 

2267  5 
k  Sher-  . 

brooke  Gas  k  Water  Co 379  8 


696 


Index  to  cases. 


Sherbrooke,  City  of,  &  Sher- 
brooke  Tel.  Ass, 


»f 


it 


(< 


Sheridan  V8.  Hunter 


it 


kt 


Ship  Ismir  vs.  Dauntless 

Shirley  vs.  Reinhardt 

Shorey  vs.  Henderson 

Shortley  vs.  Fatt 


Art.  Case. 

358  3 
400  6 
179  6 
7 
2 
3 
4 


(( 


(( 


(t 


*t 


Shwersenski  &  Vineberg 

Sigouin  vs.  Montreal  Woolen 

Mills  Co 

Silverstone  vs.  Mathieu 

Slraard  vs.  Brisebois 


t( 
«t 
(« 
i( 


»i 


VS.  Bouchard 
vs.  Fortier  . . . 


»i 


&  Lef ebvre . . . 
vs.  Lemieux . 


a 


Simmons  vs.  Elliott 


<« 
it 


44 
(4 

44 


Simpson  &  Caledonian  Ins.  Co 

'*        vs.  G.  T.  R.  Co 

Singer  vs.  Leonard 

iSinger  Mfg.  Co.  vs.  Tapp 

Singleton  &  Knight 


1280 
1296 
2628 
2287 

1680  11 

1032  22 

1970  8 

1979  41 

1233  3 

1870  6 

1642  2 

176  11 

1298  6 

192 

1013  2 

1139  2 

1063  09 

480 

1292  5 

176  3 

1056  4 

1614  2 

1239  2 

1298  2 

2184  2 

1675  15 

1053  252 


44 


44 


41 


44 


4( 


44 


1536 
1235 
1831 
1853 
1866 


4 

1 
2 
1 
1 


Sion  vs.  Marcus 

Sise  &  Pullman  Palace  Cai'  Co 

Sixby  &  Herrick 

Skelton  &  Evans 

Skinner  &  Bel.  Tel.  Co 

Slater  vs.  Boyer 

Smart  vs.  Bedel 


(4 


VS.  Moore. 


44 


44 


44 


VS.  Ste-Marie, 
Smart  vs.  St.  Marie  . 


1053  134 

1814  1 
1503 

1629  1 

1668  6 

1670  4 

1571  17 

1823  6 
1141 

1173  2 

1571  19 

1732  66 

994  2 

1921  2 


7 
6 


2 

2 

10 

4 


Art.  Case. 

Smith  v8.AtlAatic  &  N.  W.Ry .    407     9 

.  2861     9 

vs.  Blumenthal 390    H 

2285     2 

&  Davis 787 

"     788 

"     217     1 

**     303 

vs.  Marquette 1220 

vs.  Scanlan 776 

•*       1233    24 

vs.  Seymour 1613      1 

1641 

vs.  Wheeler 188 

Snowdon  vs.  Snowdon 1169 

Snodgrass  vs.  Plunket 168 

Soci^t^  Can.  Frang.  de  Const, 

de  Montreal  &  Daveluy 1782    14 

"      de  Sec.  Mutuel  contre 
le  feu  de  St.  Gr^goire,  St. 

C^lestin  vs.  Richard  353 

Sorel,  City  of,  vs.  Chartrand.  1582     3 

"        ..  1684     3 

&  Laforce 306     1 

....  1063    48 

...  2268     2 

**      &  Vincent. ....  1068  242 

Soredsen  vs.  Kaine 1053  260 

Sovereign  Fire  Ins.  Co.  &  Moir  2674      1 

Spencer  vs.  Lavigne 1472 

2268 

Spooner  vs.  Pearson 417 

&  "         1323 

vs.        "  2250 

Stanton  vs.  Can.  Atlantic  Ry.      29 
&  "  "     .  1018 

••     .  1149 

"     .  1492 

Starnes  vs.  Beaudry 176 


44 


44 


(i 


44 


4« 


44 


«f 


4< 


1231 


3 
1 
6 
2 
7 
2 
2 
3 
4 
2 
2 
4 


Starr  &  Leprohon 661 

'*     vs.  Phillips 1031      4 

State  vs.  Clarke  1622      3 

&  McNally 1063  221a 

1063  248 

1063  282 

Stearns  Sc  Ross 1732    55 

Stehbins  vs.  Kennedy 923 

1273 

.....         JUS/o 


44 


44 


44 


44 


4« 


(4 


(4 


44 


(4 


Iridex  to  cases. 


697 


Stebbins  vs.  Kennedy 
Steel  vs.  Ohaput 


(I 


vs.  Prentice 


(( 


(( 


it 


Stein  vs.  Bourassa 

Steidleman  vs.  American  Bay 

Loaning  Co 

Sterling  vs.  Baxter 

Stephens  &  Chausse 


Art.  Case. 

1302 
1053  291 
1053  155 
6  1 
1032  5 
1036 
1981 
1671 


1 


(t 


<( 


(t 


&  Gillespie 

&;  Hagar 

vs.  Livinson 

vs.  McPherson 

Stephenson  &  Canadian  Bank 
of  Commerce 


»t 


(I 


t( 


1070  4 
27  1 

1053  282 

1054  3 
1713 
1040 
1096 
1668 


1 
1 


II 


it 


(t 


(» 


(t 


f  ( 


vs.  Lallemand.. . 


(( 


&    Nova   Scotia 

Marine  Ins 

vs.  Wallingford. 

Stewart  &  Atkinson 

"      &  Bk  of  British  North 

America 

It  if  if 


1035  5 

1036  4 
1169  13 
1966a 

2000  1 

2023  3 

2490  16 
414 

1507  2 


tt 
it 
(t 
ft 
it 
tt 
it 
t« 
t« 
ft 
It 


&  Brady 


ft 


1 

1 
1 


&  McLean 


ft 


«t 


27 

79 
1583 
1584 
1198 
1839 

1892  2 
1898  6 


k  Mol8on*s  Bank . . 


Vs. 


ft 

ft 
ft 
ft 


if 
tt 
it 
If 


ft 
ft 


&        "  "     .... 

Sc  St.  Ann's  Building 

Society 

Stimson  &  McFarlane 

Stock  vs.  Bentley 

ft  ft 

•*      vs.  Sandford  Whip  Co. 
Stoddart  vs.  Molson*s  Bank . . 


931  1 

945  3 
952 

1484  3 

1727  15 
2613 


tt 


ft 


tf 


1971 
285 
1203 
1220 
29 
1716 
1889 


7 
3 
4 
1 

5 
2 
5 


ft 


ft 
If 
tf 


ft 
tt 

tf 


ft 
tf 


Art.  Case. 

Stone  AProuty ^ 1069  4 

Stout  vs.  King 1679  3 

Straas  vs.  Gilbert 1223  1 

"      2341  1 

**      vs.  Kerrouack 1745  1 

Strachan  vs.  Df^patie 1623  7 

2240  3 

vs.  Cashing 1530  7 

Straubenzie  vs.  Evans 1613  3 

Stuart  vs.  Barr^ 1423  1 

"      vs.  Dussault 1423  3 

Styles  vs.  Myler 1298  1 

&         *•     1499  2 

1612  2 

1612  3 

Ste.  Anne  du  Bout  de  Tile, 
Cur6  et  Mar.  de,  vs.  Ontario 

&  Quebec  Ry 407  7 

Ste.   Anne  du  Bout  de  Tile, 

Corp.  de,  &  Reburn 501  2 

Ste.   Cun^gonde,  Cur^  de,  k 

Boismenu 1071  3 

"      1149      2 
City  of,  vs. 

Paquette 1053  271 

Ste.  Marie  &  Bourassa 928      1 

937     2 

"         &  Montreal& Cham- 
plain  Junction  Ry 1053    14 

**         du  Manoir,  Comm. 

d'Ecole  de,  vs.  Fournier 1702      1 

**         Cong,    des     Petits 

Fr^res  de,  &  Martineau 245 

vs.  Smart 994 

*•      1921 

St.  Alexis,  Comm.  d'Ecole  de, 

vs.  Price 2202 

'♦              *•                ••  2251 

St.  Amour  vs.  St.  Amour 1243 

vs.  Riopel  1612 

St.  Ann's  Building  Society  & 

Stewart 1971      7 

Mutual  Building  So- 
ciety &  Watson 1031      2 

1276      1 

St.  Aubin  vs.  Quenneville 2272      7 

....  2276     2 
St.   Barthel^my,  Corp.  de,  k 

Barrette 2168      8 

St.  Bazile  le  Grand,  Corp.  de, 

vs.  Desroches 358      2 


ft 
<t 


2 
2 

2 

7 
4 
4 
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Index  to  cases. 


Art.  Case. 

St.  Bazile  le  prand,  Corp.  de, 

vs.  Desroches. . .  .* 1732    23 

St.  Cyr  vs.  Hubert 2341      5 

St.  Francois  du  Lac,  Corp.  de, 

vs.  Bibeau 1053    37 

St.  Fr^d^ric,  Comm.  d'Ecoles 

de,  vs.  Nadeau 1732    15 

St.  Gabriel's  Total  Abstinence 

&,  Benefit  Society  vs.  Phelan  1053  130 
St.  Oeorge  Clarenceville,  Pa- 

roisse,  k  Comm.  d'Ecole  k 

Canfield 1668     9 

St.  George's  Soc.  vs.  Nichols. .     851 

858 

St.  Germain  vs.  Cadorette 534 

**  v$.  Joseph 1638     5 

St.    Gr^goire,    Soc.   Mutuelle 

de,  &  St.  C^lestin 353 

St.Henri,  City  of.vs.Lemoine.  1053  277 
St.  Henry,  School  Trustees  of, 

vs.  Peterkin 1054    40 

St.  Hilaire  vs.  Queen 1207      1 

St.  Hubert  Corp.  de,  vs.  Char- 

ron 1053  38-39 

St.  Hyacinthe,  Hotel-Die u  de, 

vs.  Morin 505     3 

"      1053  76a 
**  Bank   of,  vs. 

Jeannotte 1036     3 


(k 


«( 


tt 


Sarrazin 090  18 

"   1047   4 
St.  Jacques  vs.  Lapierre 1522   6 

1528 

St.  Jean  Baptiste,  City  of,  vs. 

Latreille 1053  180 

St.  Jean  vs.  Chagnon 2    12 

1232     8 

1732      4 

1732    59 

**       de  Matha,  Cor.  de,  & 

Plante 1053  201 

vs.  Gaumont 1053  247 

1106      1 

1396      1 

•*        vs.  Peters 17     6 

"      1053  207 

«•  *'      1242    21 

St.  John,  City  of,  &  Christie  .  1053    60 


(t 


tt 


t( 


(( 


It 


&    Central 
Vermont  Ry 1048      4 


(t 


tt 
It 


tt 


tt 
11 


II 


it 
it 


Art.  Case 

St.  Laurent  vs.  Chinic  Hard- 
ware Co 2103  1 

*  Hamel 187  3 

.  1053  264 

.  1233  12 

St.  Lawrence  Ry.Co.vs.Tass6.  1105  5 
"        &  Adirondac  Ry. 

Co.  vs.  Tass^ 1726  5 

St.  Louis  k  Dansereau        990  23 

"    vs.  Dufresne 989      1 

.  1242     3 

.  2349 

**  k  Lacasse 1053  145 

&  S^n^cal 990  B 

2344   1 

St,  Mary's  College  vs.  City  of 

Montreal 1053  203 

1053  312 
St.  Michel  vs.City  of  Montreal    360      1 

1054  30 
St.  Pierre  vs.  Lepage  1233    25 

.  1232  10 

.  1732  6 
St.  Stephens  Church  vs. Evans    518 

••                 *♦              "         520  3 

St.  Sulpice,  S^m.  de,  &  Dorion    547  2 

554 

2251  1 
k  City 

of  Montreal 1048  2 

St.  Valier,  Corp.  de,  &  Corri- 

veau 400  2 

Sullivan  vs.  iVie  d'lmp.  de  la 

Minerve 1053  96 

»•      1053  129 
Sun  Life  Ass.  Co.  of  Canada 

vs.  Mandeville 1823  3-4 

Sun  Life  Ins.  Co.  k  Venner. . .  1174  2 

•  1180 
.  2487 
Sweeney  &  Bank  of  Montreal.  1727 

Swift  vs.  Angers 1927  2 

&        "      1928  2 

"      vs.        **      1234  7 

Sylvain  vs.  Labb^ 2083  2 

•*      2098  9 

&        **      2100  2 

vs.  Malenf ant 1509  1 

k  Turgeon 1053  231 

Sylvestre  vs.  Brisard  dit  St. 

Germain 1058  179 


It 
ti 


II 
It 


It 
t« 

11 


II 
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Art.  Case. 

Sylvestre  vs.   Brisard  dit  St. 

Germain 1188  18- 

&  Davie 1233  6 

"     1831  3; 

vs.  Gris6 80  2; 

Symons  vs.  McCall 29  12 

Tach^  vs.  D^rome 990  10 

Taillon  vs.  Gallien 1203  20 

Mailloux 336  2 

'*      1732  37 

Talbot  vs.  Ouellet 2044  2 

Roberge 1688  2 

"       1696  2 

"      vs.  Vallee 2310  3 

Tallion  vs.  Gallerie 2037 

Tapp  vs.  Singer  Mfg.  Co 1536  4 

Tardif  vs.  Balmoral  Hotel  Co.  1660 
Tarte   dit   Larrivi^re  &  Des- 

voyaux  dit  Laf ramboise  —    504  5 

Taschereau  vs.  Masson 868  2 

872  4 

Tass6  vs.  Savard 1152  4 

1626  4 

**     vs.  St,  I»awrence  &  Adi- 

rondac  Ry,  Co 1726  5 

'*     vs.  St.  Lawrence  Ry.  Co.  1105  5 

Taussig  vs.  Baldwin 1543  2 

1740  2 

1745  2 

Taylor  vs.Can.  &  Shipping  Co.  1673  2 

**    &  Gu^rin 990  27 

«*            **      1730  9 

**    &Neil 1232  1 

♦*    vs.  Northern  Ins.  Co. .   1756  3 

"    &  Webster 1059 

Tees  vs.  McArthur 990  17 

Tel.  Co., Great  North  Western 

vs.  Montreal  Tel.  Co 1616  2 

1618  1 

1624  2 

Tenny  vs.  Scroggie 1053  177 

Tessier  vs.  Assur.  Mutuel  de 

Rimouski 2574  2 

*•     vs.  Burroughs 2011 

"     vs.  Croiseti^re 29  6 

'*     vs.  Gibsone 1535  5 

1713  3 

1732  63 

"     vs.  Perrault 993  4 

1509  2 


Art.  Case. 

Tessier  vs.  Perrault 1576  2 

•'     vs.  Price 1088  1 

**     1478  28 

"     1536  2 

**     vs.  Rousseau 1619  2 

1624  5 

T^trault  vs.  McNamee 760  8 

vs.  Vital 1055  1 

*•        vs.  Paquette  dit  La- 

vall^e 504  7 

"     1500  2 
**     1501 

T6tu  &  Duhaime 1053  107 

1203  5 

"    vs.      "        1232  3 

••  ♦•        2258 

"        <....  226a  2 

Tingwick  Cot^,  Com.  d'Ecole 

pour  la  Municipality 1668  5 

Tiorohiata     vs.    Toriwaiteri, 

alias  Barnes 249 

Thayer,  Ex  parte 2224  3 

Th6berge  vs.  Cadrain 2172  2 

Th^riault   vs.   Globe   Wollen 

MiUs  Co 269  2 

.    '*                    "              "       304  5 

Th^rien  vs.  Brodie 360  7 

''     1715  2 

"    vs.  Villiotte  dit  Lotour  1188  19 

1242  12 

1691  2 

Th^roux  vs.  Bertin 1190  4 

Thibaudeau  &  Benning 1138 

1971 

1976  1 

'*         vs.  Bourassa 1068 

vs.  Burke 1301  9 

&Mailley 379  2 

&Maill6 2017  2 

"         vs.  Montr^l  City 

Passenger  Ry    1055  2 

**     1053  286 

vs.Rivard 2155  1 

Thibault  vs.  Childs 1878  1 

"      1878  2 

vs.  City  of  Montreal.  1053  56 

vs.  Fraser 1053  237 

&  Gagnon 1536  1 

*•       vs.  Lefebvre 1053  225 

&  Par^ 1641  8 
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